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A^^S 


County  of  LANCASTER.— Southern  Division. 

WILLIAM  BRUMFITT,  Appellant ;  HENRY  BREMNER, 

Respondent.    Nov.  20. 

k  nrifinf  the  list  of  Toten  for  a  oonnty,  the  banister  by  inadrertenoe  drew  his  pen  throngh 
the  name  of  A.  B.,  which  he  did  not  intend  to  strilce  oat  Diseorering  his  error,  he  partially 
cffiMed  the  obliterating  mark,  and  did  not  place  his  initials  against  the  line  in  the  margin, 
which  by  the  41st  section  of  the  6  A  7  Vict.  c.  18,  he  should  hare  done  if  he  had  intended  an 
alteration.  In  printing  the  lists  to  form  the  register  for  the  ensuing  year,  the  clerk  of  the 
peaee,  assuming  that  A.  B/s  name  had  been  expunged  by  the  rerising  barrister,  omitted  it» 
and  a  few  copies  of  the  printed  book  were  sold  before  the  error  was  disoorered.  Having  his 
attention  called  to  the  blunder,  the  clerk  of  the  peace  corrected  it  by  causing  a  fresh  leaf  to  be 
printed,  inserting  A.  B.'s  name  in  the  proper  place  with  the  consecntiTC  number  prefixed  to  it, 
with  the  addition  of  the  letter  A., — thus,  **  6688  A.,"  and  sent  copies  of  the  newly  printed  leaf 
to  the  purchasers  of  the  before-mentioned  so-called  copies,  requesting  them  to  substitute  it  for 
the  corresponding  leaf  in  the  book  so  sold  to  them.  The  eUrk  of  tkn  peace  a/terwarde  eigned 
and  delivered  to  the  ekertff  the  hook  ae  corrected : — 

Held,  that  the  book  so  signed  and  delirered  to  the  sheriff  was  '*  the  register"  for  the  year, 
and  consequently  thai  a  notice  of  objection  signed  by  A.  B.  was  a  good  notice. 

Held,  also,  that  a  strict  compliance  by  the  clerk  of  the  peace  with  the  direction  in  s.  47  to  sign 
and  deliTcr  the  book  to  the  sheriff  "on  or  before  the  last  day  of  NoTcmber,"  was  not  a  condi- 
tion precedent  to  the  ralidity  of  the  register. 

At  s  conrt  held  for  the  revision  of  the  lists  of  voters  for  the  southern 
diviaion  of  the  count;  of  Lanca49ter,  William  Brumfitt  objected  to  the 
name  of  William  ^Birchall  being  retained  in  the  Asbton-in-Maker-  r^n 
field  list  of  voters  for  the  southern  division  of  the  count;  of  Lan-  ^ 
caster. 


2  BRUMFITT,  App.,  BREMNER,  Resp.     M.  T.  1860. 

The  notice  of  objection  was  as  follows : — 

**  Notice  of  objection. 
^'  To  Mr.  William  Birchall,  Edge  Green  Jjane,  itehton-in-Makerfield. 
^'  Take  notice  that  I  object  to  jouf  liame  being  retained  in  the  Asli- 
ton-in-Makerfield  list  of  voters  fprVtbe  southern  division  of  the  county 
of  Lancaster.  '*•/•/' 

"  Dated  this  18th  da;  of  A\igu[8tj  in  the  year  1860. 

,  ;''•.    *  " William  Brumfitt, 

'^of.  5eL*t08,  Netherfield  Road  North,  in  the  town- 
ship'offlverton,  (late  of  No.  21,  Devonshire  Place, 
**in  the  township  of  Everton,) — on  the  register  of 

.  \   lifters  for  the  parish  of  Liverpool." 

•   •  *• 
On  turning  tq. 'the  bound  copy  of  the  current  register  of  voters,  which 

was  produced  from  the  custody  of  the  sheriff,  it  appeared  that  the  sheet 
numbei*$iGt«.3lr3  had  been  pasted  into  the  book  after  it  had  been  bound  ; 
and  ^l'polck'this  sheet  the  name  of  William  Brumfitt  was  inserted  as  fol- 
lows:^' 


5688  A. 


Bramlltt,  Williun. 


21|  Deronshire 
Place,  Ererton. 


Freehold  houses. 


Peers  Conrt,  Cirens  Street. 
Mr.  Boherts  and  others 
tenants. 


J 


The  number  prefixed  to  the  name  preceding  ^'  Brumfitt"  was  5638, 
and  to  the  one  succeeding,  5639. 

A  copy  of  the  sheet  numbered  313,  showing  the  interlineation,  and 
signed  by  the  revising  barrister,  was  annexed  to  the  case. 

It  was  proved,  that,  on  the  12th  of  December,  1859,  Mr.  John  Rob- 
inson Burne,  of  Manchester,  applied  by  letter  to  the  deputy  clerks  of 
♦Qi  ^^^  peace  for  the  county  *of  Lancaster  for  two  copies  of  the 

-'  register  of  voters  for  South  Lancashire,  and  that  they  replied  as 
follows : — 

<<  Preston,  13th  December,  1859. 

"  Sir, — We  have  received  your  favour  of  yesterday's  date  enclosing  s 
post  office  order  for  11.  for  two  copies  of  the  register  of  voters  for  South 
Lancashire.     The  copies  shall  be  sent  as  soon  as  they  are  ready. 

(Signed)  ^^  Birohall  k  Wilson." 

^*  J.  B.  Burne,  Manchester." 

About  the  29th  of  December,  1859,  the  deputy  clerks  of  the  peace 
sent  Mr.  Bjurne  two  copies  of  the  register,  which  had  their  names  jorinfed 
in  the  last  sheets  thereof  respectively,  thus, — ^^  Birchall  &  Wilson, 
deputy  clerks  of  the  peace." 

Neither  of  these  copies  contained  the  name  of  William  Brumfitt,  the 
objector,  on  the  313th  sheet.  Similar  copies  of  the  register  were  also 
sold  to  other  people,  and,  amongst  the  rest,  to  the  said  W  illiam  Brumfitt 
himself. 

On  the  13th  of  January,  1860,  the  deputy  clerks  of  the  peace  wrote 
to  Mr.  Burne,  as  follows  :-— 

"  Preston,  13th  January,  1860. 

"  Sir, — ^You  will  perceive  by  the  enclosed  sheets  of  register  that  there 
has  been  an  error  in  the  printing,  the  name  of  William  Brumfitt  having 
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been  omitted.  We  shall,  therefore,  be  obliged  by  your  returning  us  the 
sheets  paged  318  in  the  copies  we  sent  you  on  the  29th  ultimo,  and  sub- 
stituting the  enclosed  for  uiem. 

(Signed)  <^  Birchall  k  Wilson." 

''Mr.  J.  R.  BuKiiE,  Manchester." 

The  attention  of  the  deputy  clerks  of  the  peace  was  first  called  by  the 
objector  himself  to  the  omission  of  his  name  from  the  register  of  voters 
Bo  sold,  and  after  the  sale  thereof.  In  consequence  of  his  application  to 
*haTe  his  name  inserted,  they  looked  at  the  revise  of  last  year's  r-^A 
register,  and  found  that  the  name  was  not  initialed  by  the  revising  ^ 
barrister  as  intended  to  be  erased,  but  that  the  revising  barrister,  having 
evidently  run  his  pen  through  the  name  by  mistake,  had  immediately 
passed  his  thumb  over  the  wet  ink  and  so  occasioned  an  appearance  of 
erasure  which  had  misled  them.  The  register,  although  bound  and  ready 
for  signature  and  delivery,  had  not  at  the  time  of  this  application  by  the 
objector  been  signed  by  the  deputy  clerks  of  the  peace  and  delivered  to 
the  sheriff,  as  required  by  the  statute, — the  length  of  the  register,  and 
difficulties  which  had  arisen  in  the  printing,  having  prevented  their  doing 
so  before  the  30th  of  November,  the  time  fixed  by  statute.  They  there- 
fore determined  that  the  name  of  the  said  William  Brumfitt  should 
be  interlined  in  print,  as  it  now  appears,  on  the  318th  pa^e ;  and  the 
sheet  with  such  interlineation  was  substituted  for  the  original  sheet  in 
the  w>hole  of  the  registers  in  the  bound  copy  of  the  register  which  was 
by  them  signed  and  delivered  to  the  under-sheriff  after  such  substitution. 

It  was  contended  that  the  sale  by  the  deputy  clerks  of  the  peace  of 
copies  of  the  register  bearing  their  printed  signature,  although  printed 
in  previous  to  their  sign  manual,  was  an  adoption  by  them  of  such  signa- 
ture ;  and  that  they  had  no  power  afterwards  to  make  any  alteration  in 
the  register,  which  was  from  that  moment  perfectly  formed ;  and  that, 
inasmuch  as  such  copies  when  sold  did  not  contain  we  name  of  William 
Brumfitt,  his  name  was  not  now  legally  upon  the  register  of  voters  for 
the  southern  division  of  the  county  of  Lancaster. 

It  was  argued  by  William  Brumfitt  that  the  revising  barrister  had  no 
jurisdiction  in  the  matter,  but  must  receive  the  official  register  as  de- 
livered to  him  by  the  ^deputy  clerks  of  the  peace,  they  being  the  r^^^ 
persons  appointed  by  the  statute  of  Victoria  to  deliver  the  register  ^ 
then  in  force  lb  the  revising  barrister :  but  that,  if  not  the  register 
legally  in  force  for  the  time  being,  then  the  register  for  the  previous 
year,  in  which  the  name  of  the  said  William  Brumfitt  duly  appeared, 
must  be  held  to  be  still  in  force. 

The  revising  barrister  held  that  such  sale  by  the  clerks  of  the  peace 
of  the  register  to  Mr.  Bume  and  others  must  be  taken  as  the  publication 
of  the  register,  and  as  an  adoption  by  them  of  the  signature  printed  at 
the  ends  thereof  respectively ;  and  that  they  had  no  power  afterwards 
to  insert  any  name  or  make  any  alteration  in  the  register.  He  there- 
fore decided  that  the  name  of  the  objector  was  not  legally  upon  the 
register  of  voters  for  South  Lancashire,  and  declined  to  receive  the 
notice  of  objection  given  by  him  against  the  vote  of  William  Birchall, 
whose  name  was  consequently  retained  upon  the  list  of  voters  for  the 
township  of  Ashton-in-Makerfield. 

If  such  decision  was  right,  the  list  of  voters  was  to  remain  as  amended 
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by  the  revising  barrister ;  and,  if  wrong,  the  names  of  the  said  William 
Bircfaall  and  of  several  other  persons  (a)  to  whom  the  same  objection 
applied,  and  whose  cases  were  consolidated  with  this  case,  were  to  be 
removed  from  the  list  of  voters. 

Wehby  (with  whom  was  AspinaU),  for  the  appellant. — The  conclusion 
arrived  at  by  the  revising  barrister  was  wrong.  The  question  depends 
j„g-|  upon  the  construction  *of  a  few  sections  of  the  6  &  7  Vict.  c.  18. 

-^  The  34th  section  defines  the  duties  of  the  clerk  of  the  peace  and 
of  the  overseers  in  respect  of  the  production  of  the  lists  of  voters.  It 
enacts  that  *^  the  clerk  of  the  peace  of  every  county,  at  the  opening  of 
the  first  court  to  be  holden  in  and  for  the  same  county,  shall  deliver  or 
cause  to  be  delivered  to  the  barrister  all  the  lists  of  voters  for  the  then 
current  year,  with  the  marginal  additions  as  aforesaid  (s.  5),  and  lists  of 
persons  objected  to  in  the  said  year,  relating  to  the  said  county,  and 
also  one  or  more  printed  copies  of  the  register  of  voters  then  in  force 
for  the  said  county ;  and  the  overseers  of  every  parish  and  township 
shall  attend  the  court  to  be  holden  for  revising  the  lists  relating  to  their 
parish  or  township,  and  shall  deliver  to  the  barrister  holding  such  court 
the  original  notices  of  claim,  and  notices  of  objection  given  to  them  as 
aforesaid."  The  87th  section  enacts,  ^'  that,  if  any  person  who  shall 
have  given  to  the  overseers  of  any  parish  or  township  due  notice  of  his 
claim  to  have  his  name  inserted  in  the  list  of  persons  entitled  to  vote  in 
the  election  of  a  knight  or  knights  of  the  shire,  shall  have  been  omitted 
by  such  overseers  from  such  list,  it  shall  be  lawful  for  the  revising  bar- 
rister, upon  the  revision  of  such  list,  to  insert  therein  the  name  of  the 
person  so  omitted,  in  case  it  shall  be  proved  to  the  satisfaction  of  such 
barrister  that  such  person  gave  due  notice  of  such  his  claim  to  the  over- 
seers, and  that  he  was  entitled  on  the  last  day  of  July  then  next  preced- 
ing to  be  inserted  in  the  said  list  of  voters."  The  41st  section  enacts, 
that  ^^  every  such  barrister  shall  upon  the  hearing  in  open  court  finally 
determine  upon  the  validity  of  such  claims  and  objections,  &c. ;  and  such 
barrister  shall  in  open  court  write  his  initials  against  the  names  respec- 
tively expunged  or  inserted,  and  against  any  part  of  the  said  lists  in 
^n.-|  which  any  mistake  shall  have  been  ^corrected  or  any  omission  sup- 

•J  plied  or  any  insertion  made  by  him,  and  shall  sign  his  name  to 
every  page  of  the  several  lists  so  settled."  The  material  section  is  the 
47th,  which  enacts  '^  that  the  said  lists  of  voters  for  each  county,  signed 
as  aforesaid  (s.  41),  shall  be  forthwith  transmitted  by  the  revising  bar- 
rister to  the  clerk  of  the  peace  of  the  same  county,  and  the  clerk  of  the 
peace  shall  keep  the  said  lists  among  the  records  of  the  sessions,  and 
shall  forthwith  cause  the  said  lists  to  be  copied  and  printed  in  a  book  or 
books,  arranged  with  the  names  in  each  parish  or  township  in  strict 
alphabetical  order,  according  to  the  surnames,  and  with  every  polling 
district  in  alphabetical  order,  and  with  every  parish  or  township  within 
such  polling  district  likewise  in  the  same  order,  and  shall,  after  the  last 
list  for  each  polling  district,  insert  a  list  in  like  alphabetical  order  of  all 
persons  whose  names  shall  not  appear  in  any  of  the  said  lists  for  such 
polling  district,  but  who  shall  in  manner  hereinbefore  mentioned  have 

(a)  The  persons  thas  objeefeed  to  were  aboat  1500  in  nomber.  In  oonsidenUon  of  the  great 
expense  whieh  wonld  be  entailed  on  the  parties  by  requiring  a  sohedole  of  the  names,  Ac,  of 
all  these  persons  to  be  appended  to  each  eopy  of  the  appeal  case,  by  leare  of  the  oonrt  svoh 
•ehedule  was  annexed  only  to  the  copy  filed  with  the  master. 
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been  registered  by  the  revising  barrister  to  vote  at  the  polling  place  of 
such  last-mentioned  district,  and  shall  in  the  said  book  prefix  to  every 
name  its  proper  number,  beginning  the  numbers  from  the  first  name^ 
and  continuing  them  in  regular  series  down  to  the  last  name :  Provided 
always  that  s  number  as  aforesaid  shall  be  prefixed  to  the  name  of  every 
person  in  every  such  list  inserted  after  the  last  list  for  any  polling  dis- 
trict aa  aforesaid ;  and  no  number,  but  an  asterisk  only,  shall  be  prefixed 
to  the  name  of  the  same  person  in  the  list  of  the  parish  or  township  in 
which  his  name  originally  appeared;   and  every  such  book  shall  be 
printed  and  arranged  in  such  manner  and  form  that  the  list  of  voters  of 
and  for  each  and  every  separate  parish  or  township  contained  therein 
may  be  conveniently  and  completely  cut  out  or  detached  from  all  the 
other  lists  of  voters  contained  in  *the  same  book,  so  that  all  the  r^g 
lists  for  every  or  any  polling  place,  or  the  list  of  every  or  any  '- 
single  parish  or  township,  may  be  ready  for  the  purposes  of  this  act  or 
for  sale ;  and  the  said  clerk  of  the  peace  shall  sign  and  deliver  the  said 
book  or  books  on  or  before  the  last  day  of  November  in  the  then  current 
year  to  the  sheriff  of  the  county,  to  be  by  him  and  his  successors  in  the 
office  of  sheriff  safely  kept,  for  the  purposes  hereinafter  and  in  the  said 
recited  act  mentioned."     The  directions  contained  in  that  section  were 
in  all  respects  complied  with  on  this  occasion,  except  that  the  book  was 
not  completed  and  delivered  until  after  the  13th  of  January,  1860.   The 
49th  section  provides  '*  that  the  said  printed  book  or  books  so  signed  as 
aforesaid  by  the  clerk  of  the  peace,  and  given  into  the  custody  of  the 
sheriff'of  any  county,  shall  be  the  register  of  persons  entitled  to  vote  at 
any  election  of  a  member  or  members  to  serve  in  parliament  which  shall 
take  place  in  and  for  the  same  county  between  the  last  day  of  November 
in  the  year  wherein  such  register  shall  have  been  made  and  the  first  day 
of  December  in  the  succeeding  year :  and  the  clerk  of  the  peace  of  every 
county  shall  keep  printed  copies  of  the  said  register  for  such  county, 
and  shall  deliver  such  copies  of  such  register,  or  of  any  part  thereof,  to 
any  person  applying  for  the  same,  upon  payment  of  a  price  after  the 
rate  contained  in  the  table  numbered  2  in  the  schedule  D.  to  this  act 
annexed,"  &c.     That  section  is  to  be  read  in  conjunction  with  the  27th, 
which  enacts,  ^*  that,  in  case  no  list  of  voters  shall  have  been  made  out 
for  any  parish,  township,  or  place  in  any  year,  or  in  case  such  list  shall 
not  have  been  affixed  in  any  place  hereinbefore  mentioned  in  that  behalf, 
the  register  of  voters  for  that  parish,  township,  or  place  then  in  force 
shall  be  taken  to  be  the  list  of  voters  for  that  parish,  township,  or  place, 
for  the  year  then  next  ^ensuing ;  and  the  provisions  herein  con-  p^q 
tained  respecting  any  such  list  of  voters  shall  be  taken  to  apply  to  '- 
such  register  as  aforesaid."     According  to  these  provisions,  the  register 
is  to  be  signed  and  delivered  to  the  sheriff  on  or  before  the  80  th  of 
November.     That  is  directory  only, — to  be  complied  with  where  prac- 
ticable ;  and  not  compulsory,  like  the  days  appointed  for  giving  notices 
of  claims  (s.  15)  or  notices  of  objections  (s.  17).     Here  the  objector's 
name  was  inserted  in  the  book  before  it  was  signed  by  the  clerk  of  the 
peace.     The  printer  had  by  mistake  omitted  it :  but,  attention  having 
been  called  to  the  blunder  before  the  signature  of  the  clerk  of  the  peace, 
and  before  the  delivery  of  the  book  to  the  sheriff,  it  was  corrected.    The 
objector  had  a  right  to  be  upon  the  register ;  and  the  revising  barrister 
could  only  take  notice  of  the  book  as  delivered  to  the  sheriff.     Unless, 
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therefore,  the  objector  is  by  the  error  of  the  clerk  of  the  peace  or  of  the 
printer  to  be  deprived  both  of  his  right  to  object  and  his  right  to  vote, 
this  objection  is  good. 

Monkj  Q.  C.  (with  whom  was  Power^  Q.  0.),  for  the  respondent. — 
Since  the  passing  of  the  Reform  Act  (2  W.  4,  c*  45),  there  has  been  no 
more  important  question  raised  than  the  present.  Reljing  upon  the 
terms  of  the  statute  and  upon  the  accuracy  of  the  register  furnished  to 
them  by  the  clerk  of  the  pea^e,  the  respondents  did  not  think  it  neces- 
sary to  appear  before  the  revising  barrister  to  sustain  their  qualifications. 
Finding  that  Brumfitt,  the  objector,  was  not  upon  the  register,  they 
disregarded  his  notice,  as  they  had  a  right  to  do.  The  legislature  has 
most  cautiously  avoided  giving  the  clerk  of  the  peace  the  least  discre- 
tion; and  most  wisely  has  this  been  done,  seeing  that  they  or  their 
deputies  frequently  act  as  electioneering  agents,  and  the  permitting  what 
i^^ci-y  was  here  done  would  '''be  giving  him  an  opportunity,  if  so  dis- 

■  ^  posed,  of  tampering  with  the  register.     By  the  34th  section  of  the 
statute  the  clerk  of  the  peace  is  required  to  deliver  to  the  revising 
barrister  all  the  lists  of  voters  for  the  current  year ;  and  is  bound  to 
answer  upon  oath  all  such  questions  as  the  revising  barrister  may  put  to 
him, — a  test  to  which  he  was  not  subjected  under  the  Reform  Act.     All 
the  provisions  of  the  47th  section  seem  carefully  framed  with  a  view  to 
preventing  any  tampering  with  the  register  by  any  one  after  it  has  been 
signed  and  delivered.     Even  this  court,  to  whom  large  powers  have  been 
intrusted  by  the  legislature,  disclaimed  a  right  to  interfere  with  or  alter 
the  register  even  in  a  case  where  it  was  shown  that  a  voter's  name  had 
been  expunged  from  a  list  by  mistake :  In  re  Allen,  6  C.  B.,  N.  S.  834 
(E.  C.  L.  R.  vol.  95).     The  copy  of  the  register  issued  on  the  13th  of  De- 
cember was  clearly  unimpeachable:  it  purported  to  be  the  register  for 
the  current  year,  and  it  bore  the  signature  of  the  deputy  clerks  of  the 
peace, — a  printed  signature  being  enough,  and  their  sign  manual  not 
being  essential  to  its  validity.     Supposing  the  matter  stood  upon  the 
47th  section,  the  delivery  to  the  sheriff, — which  in  practice  is  never  done 
unless  an  election  is  about  to  take  place, — is  not  essential  to  the  com- 
pleting of  the  register.     If  that  be  so,  the  unauthorized  insertion  of  the 
name  of  Brumfitt  must  be  rejected  as  idle  and  impertinent.     To  hold 
that  the  duty  imposed  upon  the  clerk  of  the  peace  by  the  47th  section 
is  directory  only,  might  conduce  to  enormous  mischief.     The  onus  lies 
on  the*  objector  to  show  his  right  to  object :  and  this,  it  is  submitted,  the 
appellant  has  not  done  here. 

Weliby,  in  reply. — ^If  the  signature  and  delivery  of  the  book  by  the 
clerk  of  the  peace  to  the  sheriff  on  or  before  the  30th  of  November  be 
*111  ^^^^'^^^^^  ^^  ^^^  ^validity  of  the  register,  a  neglect  to  deliver  it  for 
•I  a  single  day  beyond  that  time  would  be  fatal.  Here,  all  that  was 
done  is  found  to  have  been  done  bonfi  fide :  and,  the  matter  having  been 
set  right  on  the  13th  of  January,  there  was  ample  opportunity  for  seeing 
that  Brumfitt's  name  appeared  on  the  register  when  the  parties  came  to 
the  court  of  revision.  The  question  is,  when  is  the  register  complete  ? 
Is  it  complete  when  the  copy  is  made  out  for  the  printer?  or  when  the 
first  proof  is  taken  ?  or  when  it  has  been  revised  and  corrected  ?  or  when 
the  clerk  of  the  peace  has  taken  upon  himself  to  issue  it  ?  It  is  sub- 
mitted that  the  printed  document  does  not  become  the  register  which 
the  statute  contemplates  until  the  clerk  of  the  peace  has,  in  obedience 
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to  tbe  requisitions  of  the  49th  section  of  -the  statute,  signed  and  given 
it  into  the  custody  of  the  sheriiT  of  the  county.  The  argument  on  the 
other  side  assumes  that  the  clerk  of  the  peace  has  a  right  to  omit  from 
the  register  the  name  of  a  person  whom  the  revising  barrister  has  ad- 
judged entitled  to  be  upon  the  register.  This  would  be  an  unwarrant- 
able interference  with  the  functions  of  the  revising  barrister :  Davies  v. 
Hopkins,  8  C.  B.,  N.  S.  376  (E.  C.  L.  R.  vol.  91).  The  provisions  as  to 
time  in  the  49th  section  are  as  much  directory  as  any  part  of  it.  The 
revising  barrister  was  bound  to  accept  the  document  presented  to  him  as 
the  register  for  the  county,  and  had  no  right  to  inquire  whether  the 
copies  sold  were  really  copies  or  not. 

Erlb,  C.  J. — I  am  of  opinion  that  the  decision  of  the  revising  bar- 
rister in  this  case  was  wrong,  and  that  the  signed  lists  delivered  to  the 
sheriff  became  the  register  of  voters  for  the  county.     The  object  of  the 
statute  6  &;  7  Vict.  c.  18  was,  to  ascertain  and  define  with  certainty  who 
shall  be  entitled  to  vote  in  the  election  of  members,  and  to  preclude  the 
necessity  for  inquiry  at  *the  time  when  the  franchise  is  to  be  ex-  p^^o 
ercised.     The  act  contains  a  series  of  provisions,  some  of  which  ^ 
are  directory  only  and  some  essential.     It  is  well  known  that  many 
requirements  of  tne  legislature  are  to  be  treated  as  directory  only,  the 
omission  to  observe  them  not  being  fatal,  whilst  others  are  essential,  and 
must  be  strictly  obeyed.     I  think  the  intention  of  the  legislature  in  this 
act  was,  to  define  the  duties  to  be  performed  by  the  overseers,  the  revis- 
ing barrister,  and  the  clerk  of  the  peace,  before  the  document  becomes 
the  register  for  the  county,  city,  or  borough.     There  was  to  be,  so  to 
speak,  an  internal  finish  to  this  series  of  acts  by  the  signature  of  the 
clerk  of  the  peace  to  the  lists,  and  an  external  finish  by  his  delivering 
out  the  document  as  the  register  so  completed  and  signed  by  him  to  the 
public  officer,  to  be  relied  on  by  him  at  the  time  of  election  as  a  register 
of  all  persons  entitled  to  vote  thereat.     The  two  acts  of  signature  by 
the  clerk  of  the  peace  and  delivery  to  the  sheriff  were  essential  to  make 
the  lists  become  the  register  for  the  county.     Until  these  acts  were  done, 
there  was  no  complete  register ;  and  it  was  in  the  power  of  the  clerk 
of  the  peace, — ^nay,  it  was  his  bounden  duty, — to  make  the  lists  correct 
according  to  the  intention  of  the  revising  barrister.     It  seems  that  the 
revising  barrister,  in  going  through  the  list,  by  mistake  passed  his  pen 
through  the  name  of  William  Brumfitt,  and,  seeing  his  error,  imme- 
diately rubbed  over  the  wet  ink  with  his  thumb ;  and,  when  the*  lists 
passed  through  the  printer's  hands,  this  was  taken  to  have  been  an  in- 
tentional erasure  of  Brumfitt's  name.     He,  however,  had  a  right  to  have 
his  name  upon  the  register ;  and  till  the  series  of  acts  I  have  alluded 
to  had  arrived  at  their  complete  finish,  it  was  manifestly  the  duty  of  the 
clerk  of  the  peace  to  correct  the  mistake.     One  of  the  acts  which  by 
the  47th  section  of  the  statute  the  clerk  of  the  peace  is  to  *do,  is,  ruL-to 
to  cause  the  lists  to  be  printed  in  alphabetical  order  according  to  ^ 
the  surnames,  &e.,  and  to  prefix  to  every  name  its  proper  number,  begin- 
ning the  numbers  from  the  first  name,  and  continuing  them  in  a  regular 
series  down  to  the  last  name.     It  seems  to  me  that  the  clerk  of  the 
peace  did  his  duty  in  treating  that  as  directory  only,  and  that  he  pro- 
perly complied  with  the  directions  of  the  statute  by  prefixing  the  num- 
ber 5688  A.  to  the  name  of  William  Brumfitt,  and  so  marking  it  as 
inserted  in  that  place  in  the  list.     I  take  that  to  be  one  of  the  require- 
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ments  of  the  act  which  the  legislature  has  made  directory  only.     I  am 
also  of  opinion  as  to  the  delivery  of  the  copy  to  the  sheriff  on  or  before 
the  30th  of  November,  that  that  is  directory,  and  that  a  failure  to  com- 
ply with  it  does  not  avoid  the  register.     If  a  delivery  to  the  sheriff  on 
or  before  that  day  were  essential,  then,  as  was  well  put  by  Mr.  WeUhtfy 
a  delivery  a  day  too  late  would  destroy  it  altogether.     I  also  think  there 
is  much  in  Mr.  WeUhy*9  argument,  that,  if  the  register  is  a  register 
before  it  has  been  signed  animo  signandi,  and  delivered  out  with  the  in- 
tention of  delivering  it  out  as  a  complete  register,  at  what  time  can  it 
be  said  to  have  become  a  complete  register  ?     At  the  time  the  mann- 
script  gets  into  the  printer's  hands  ?  or  when  the  first  proof  is  pulled  ? 
or  when  the  revise  has  received  its  last  correction  7     It  seems  to  me 
that  the  case  is  in  no  respect  altered  by  the  fact  of  the  clerk  of  the 
peace  having  sold  the  copies  before  the  register  was  completed.     The 
copies  so  sold  were  not  correct  copies;  and  notice  was  given  to  the 
purchasers  as  soon  as  the  mistake  was  discovered.     Upon  the  whole,  I 
think  the  revising  barrister  was  wrong  in  holding  that  the  corrected  copy 
afterwards  signed  by  the  clerk  of  the  peace  and  delivered  to  the  sheriff 
was  not  the  register.    We  have  been  much  pressed  with  the  consequences 
*141  ^^^^^  ^^'^  ^result  from  our  so  deciding.     But,  however  serious 

-'  those  consequences  may  be,  we  are  bound  to  administer  the  law. 
Our  regret  for  the  painful  result  which  has  been  pointed  out  by  Mr. 
Monk  cannot  be  allowed  to  affect  our  judgment.  The  rule  of  law  being 
as  I  have  expressed  it,  I  am  of  opinion  that  our  judgment  must  be  for 
the  appellant. 

Btles,  J. — I  am  of  the  same  opinion.  It  seems  to  me  that  much 
light  is  thrown  upon  this  matter  by  the  41st  section,  which  provides  for 
what  the  revising  barrister  shall  do,  and  which  is  particularly  deserving 
of  notice,  because  it  is  quite  clear  what  is  meant  by  the  word  ^*  signed" 
in  that  section,  which  is  adopted  by  words  of  reference  into  the  47th 
section.  Now,  the  4l8t  section  enacts,  amongst  other  things,  that  such 
^^  barrister  shall  in  open  court  write  his  initials  against  the  names  res- 
pectively expunged  or  inserted,  and  against  any  part  of  the  said  lists  in 
which  any  mistake  shall  have  been  corrected,  or  any  omission  supplied, 
or  any  insertion  made  by  him,  and  shall  nign  hU  name  to  every  page  of 
the  several  lists  so  settled."  He  is  to  sign  his  name  in  open  court ;  and 
tl^is  is  to  be  done  after  he  has  placed  his  initials  against  the  names  ex- 
punged or  inserted,  &c.  It  is  clear,  therefore,  that  the  signature  here 
referred  to  means  a  signature  in  its  popular  sense,  viz.,  a  writing  of  his 
name.  Here,  by  mistake,  the  revising  barrister  had  commenced  oblite- 
rating the  name  of  William  Brumfitt  from  the  list  before  him ;  but  he 
immediately  endeavoured  to  wipe  out  the  mark  of  obliteration,  and  he 
did  not  place  his  initials  against  the  name.  When  the  clerk  of  the  peace 
came  to  perform  the  duties  cast  upon  him  by  the  47th  section,  the  name 
of  William  Brumfitt  was  erroneously  assumed  to  have  been  expunged 
^^f.-|  from  the  list  by  the  revising  barrister,  and  thus  his  name  was 

^  ^omitted  from  certain  printed  documents, — I  will  not  call  them 
copies  of  the  lists  or  register,  inasmuch  as  they  were  not  in  fact  copies, 
— which  were  on  the  29th  of  December  transmitted  by  post  by  the  clerk 
of  the  peace  to  Mr.  Burne  and  others.  The  mistake  being  afterwards 
discovered,  the  clerk  of  the  peace  does  what  by  law  he  was  bound  to  do, 
viz.,  he  causes  the  blunder  to  be  corrected  in  the  way  described  in  the 
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case,  and  writes  his  name  at  the  bottom  of  the  register  so  corrected,  and 
delirers  it  to  the  sheriff.     That  done,  a  copy  of  the  corrected  document 
was  forwarded  to  each  of  the  persons  to  whom  the  clerk  of  the  peace 
had  before  sent  the  incorrect  and  unfinished  document.     The  question 
is.  which  was  the  register  ?     Now,  the  49th  section  enacts  ^^  that  the 
said  printed  book  or  books  so  signed  as  aforesaid  by  the  clerk  of  the 
peace,  and  given  into  the  custody  of  the  sheriff,  shall  be  the  register  oi 
persons  entitled  to  vote  at  any  election  of  a  member  or  members  to  servo 
in  parliament  which  shall  take  place  in  and  for  the  county  between  the 
last  day  of  November  in  the  year  wherein  such  register  shall  have  been 
made,  and  the  first  day  of  December  in  the  succeeding  year."     No 
doubt,  the  signature  and  delivery  to  the  sheriff  ought  to  take  place  on 
or  before  the  30th  of  November.    Here,  it  was  not  done  until  after  that 
day, — though  how  long  after,  and  before  the  13th  of  January,  the  case 
does  not  show.     Now,  the  first  question  is,  what  is  meant  by  the  words 
^'80  signed  as  aforesaid?*'     The  word  ^'sign"  occurs  for  the  first  time 
in  s.  41,  with  regard  to  the  signature  of  the  lists  by  the  revising  barris- 
ter, which  is  referred  to  by  the  words  ''signed  as  aforesaid"  at  the 
beginning  of  s.  47.     The  word  occurs  again  at  the  cfid  of  s.  47,  where 
it  U  provided  that  the  clerk  of  the  peace  shall  ''  sign"  and  deliver  the 
book  to  the  sheriff.     Again  it  occurs  at  the  beginning  of  s.  49,  where  it 
is  enacted  that  the  book  *''  so  signed  as  aforesaid*'  and  delivered  by  r^^p 
the  clerk  of  the  peace  to  the  sheriff,  shall  be  the  register  of  persons  ^ 
entitled  to  vote.   Comparing  all  these,  it  seems  to  me  that  the  word  ''  sign" 
in  the  47th  section,  as  in  the  4l8t  section,  means  a  signature  in  the  ordi- 
nary sense,  by  the  hand  of  the  party.     That  view  is  fortified  by  thc^ 
circamstance  of  the  word  ''sign**  being  placed  in  contradistinction  to 
the  word  "  print,"  both  in  the  47th  and  the  49th  sections.    It  seems  to 
me, — though  that  is  not  necessary  for  the  decision  of  this  question, — 
that  the  legislature  intended  that  the  clerk  of  the  peace  should  do  some 
act  which  should  especially  call  his  attention  to  the  document  he  was 
about  to  put  forth  as  authenticated  by  his  signature.    Be  that,  however, 
as  it  may,  I  am  clearly  of  opinion  that  the  document  is  no  register  until 
it  has  received  the  signature  of  the  clerk  of  the  peace,  and  has  been 
delivered  by  him  to  the  sheriff.     That  document  was  probably  delivered 
about  the  10th  or  11th  of  January ;  and  became  the  register  for  the 
current  year.     Those  things  which  were  given  out  by  the  clerk  of  the 
peace  before,  and  which  purported  to  be  copies  of  the  register,  were  not 
in  fact  copies.     As  to  what  has  been  said  about  these  requirements  of 
the  47th  section  being  directory  only,  it  occurs  to  me  that  that  is  scarcely 
a  proper  expression.     The  duties  prescribed  by  that  section  are  so  impe- 
rative and  obligatory  that  a  wilful  omission  to  comply  with  them  would 
probably  subject  the  party  to  an  indictment.     It  is  one  thing  to  say 
that  a  duty  imposed  by  a  statute  is  imperative  and  obligatory  so  as  to 
subject  the  party  neglecting  its  performance  to  the  penalty  of  an  indict- 
ment ;  but  it  is  quite  another  thing  to  say  the  strict  compliance  with  all 
the  directions  contained  in  the  statute  is  a  condition  precedent  to  the 
validity  of  the  document  to  which  the  enactment  points.     I  should  only 
be  repeating  what  has  already  *been  better  said,  if  I  were  to  dilate  r-^^j 
upon  the  consequences  which  would  result  from  holding  the  strict  ^ 
observance  of  all  those  minute  directions  to  bo  essential.     Allowing  full 
weight  to  Mr.  Mank*$  arguments  as  to  the  inconvenience  of  permitting 
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{persons  circumstanced  like  these  respondents  to  be  prejudiced  and  mis- 
ed  by  a  document  which  they  reasonably  conceived  they  had  a  right  to 
rely  on,  I  cannot  shut  my  eyes  to  the  inconvenience  on  the  other  hand 
of  allowing  that  to  be  treated  as  the  true  register  which  is  manifestly 
and  confessedly  incorrect  and  incomplete.  In  the  choice  of  inconve- 
niences, I  have  no  hesitation  in  saying  that  I  entertain  no  doubt  what- 
ever that  the  decision  of  the  revising  barrister  ought  to  be  reversed. 

Keating,  J. — I  also  am  clearly  of  opinion  that  the  revising  barrister 
has  come  to  an  erroneous  conclusion  in  this  case.     It  is  admitted  on  all 
hands,  that  the  name  of  the  objector,  William  Brumfitt,  was  contained 
in  the  list  which  was  signed  by  the  revising  barrister  and  by  him  trans- 
mitted to  the  clerk  of  the  peace,  pursuant  to  ss.  41,  47,  of  the  Regis- 
tration Act ;  that  that  list  was  miscopied  by  the  clerk  of  the  peace ; 
and  that  one  or  more  proofs  of  that  incorrect  copy  were  sold  by  him. 
The  mistake, — which  consisted  in  the  accidental  omission  of  the  name 
of  William  Brumfitt, — having  been  subsequently  discovered,  the  clerk 
of  the  peace  forthwith  caused  it  to  be  corrected  in  the. only  way  in  which 
it  could  be  corrected.     I  am  clearly  of 'opinion,  that  if,  having  diseo- 
vered  the  mistake^  the  clerk  of  the  peace  had  delivered  to  the  sheriff  a 
copy  of  the  document  without  correction,  he  would  have  failed  in  his 
duty.     So  far  from  having  done  wrong,  therefore,  in  correcting  the 
blunder  into  which  he  had  fallen,  I  think  he  was  bound  to  correct  it.      I 
^^g-|  entirely  concur  in  the  observations  which  have  been  made  by  *my 
-^  Lord  and  my  Brother  Byles  as  to  the  construction  of  the  47th  and 
49th  sections  of  the  statute :  and  I  think  we  should  be  introducing  great 
confusion  and  great  difficulty  if  we  were  to  disregard  the  plain  words  of 
the  49th  section,  and  to  hold  that  the  printed  book  signed  by  the  clerk  of 
the  peace  with  the  intention  of  signing  in  obedience  to  the  direction  in 
the  47th  section,  and  delivered  to  the  sheriff,  was  not  the  register.    Our 
attention  has  been  very  forcibly  called  to  the  serious  results  which  might 
flow  from  giving  the  clerk  of  the  peace  an  opportunity  of  tampering 
with  the  register.     Now,  in  the  first  place,  it  is  to  be  observed  that  the 
case  before  us  finds  that  all  that  was  done  here  was  done  bonfi  fide. 
Further,  it  seems  to  me  that  the  observations  of  Mr.  Monk  would  bo 
equally  applicable  to  the  state  of  things  which  he  maintains  ought  to 
have  existed  here ;  because,  if  the  sale  of  a  single  copy  of  the  printed 
book  before  it  is  delivered  to  the  sheriff  is  to  preclude  the  clerk  of  the 
peace  from  correcting  a  palpable  and  admitted  blunder,  the  same  oppor- 
tunity for  tampering  with  the  register  would  be  afforded  in  at  least 
an  equal  degree.     For  these  and  the  reasons  already  given  by  the  rest 
of  the  court,  I  am  clearly  satisfied  that  the  revising  barrister  was  in 
error,  and  that  his  decision  ought  to  be  reversed. 

Decision  reversed. 
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♦County  of  YORK.— West  Riding.  [*19 

CHARLES   BULMER,  Appellant;    JAMES  EDWARD  NORRIS, 

Respondent.     Nov.  26. 

The  aemliers  or  8harehold«ra  of  a  joint  stock  eompany  incorporated  under  the  10  ft  20  Vict  c. 
47,  and  20  k  21  Vict.  e.  14,  have  no  such  freehold  interest,  legal  or  equitable,  in  lands  held  by 
the  corporation,  as  to  entitle  them  to  be  registered  as  electors, — their  rights  being  confined  to 
a  proportionate  share  in  the  profits  of  the  company. 

At  a  court  held  for  the  revision  of  the  lists  of  voters  for  the  west 
riding  of  Yorkshire,  Thomas  Brown  claimed  to  vote  in  respect  of  a 
certain  freehold  mill  and  premises  situate  in  the  township  of  Teadon,  in 
the  polling  district  of  Otlej,  in  the  west  riding  of  the  county  of  York, 
in  the  following  form : — 


1 

^             Name. 

Abode. 

Nature  of 
quallfleatloD. 

Where  situate, 

Brown,  Thomas. 

West  Hall,  Teadon. 

Share  in  freehold 
mill  and  tenements. 

Albert  Mill. 

The  freehold  premises  in  respect  of  which  the  said  Thomas  Brown 
claimed  to  vote  were  the  property  of  a  joint  stock  company  incorporated 
under  the  provisions  of  the  Joint  Stock  Companies  Acts,  1856  and  1857. 
The  claimant  was  a  shareholder  in  the  said  company,  and  bad  40«.  a 
year  in  respect  of  his  shares  arising  out  of  the  said  freehold  premises. 

On  the  part  of  the  respondent,  it  was  contended  that  members  of  a 
corporation  aggregate,  or  of  any  association  of  persons  incorporated, 
having  a  perpetual  succession  and  a  common  seal,  with  power  to  hold 
lands  under  the  provisions  of  the  Joint  Stock  Companies  Acts,  1856, 
1857,  are  necessarily  incapacitated  from  voting  at  elections,  and  that 
the  name  of  the  said  Thomas  Brown  ought  therefore  to  be  expunged. 

The  revising  barrister,  being  of  that  opinion,  disallowed  the  claim. 

*H.  Wettj  for  the  appellant.(a)— Two  questions  are  presented  r^go 
for  the  consideration  of  the  court  in  this  case, — first,  -whether  the  ^ 
members  of  a  corporation  aggregate  are  entitled  to  vote  in  respect  of 
the  corporate  property, — secondly,  if  so,  do  these  shareholders  take 
such  an  equitable  interest  in  the  freehold  of  the  company  as  to  confer 
Qpon  them  the  right  to  vote.  [Erlb,  C.  J. — The  question  is  whether 
these  trading  corporations  come  within  the  principle  as  to  corporations 
aggregate, — whether  that  principle  applies  to  corporations  whose  mem- 
bers have  some  rights  personal  which  the  members  of  ordinary  corpora- 
tions have  not.]  It  must  be  conceded  that  these  companies  are  cor- 
porations aggregate, — see  19  &;  20  Vict.  c.  47,  ss.  8,  7,  13,  88 ;  20  & 
21  Vict.  c.  14,  s.  8.  ^'By  the  common  law,  all  freemen  of  England 
had  a  voice  in  the  election  of  knights  of  the  parliament  within  the 
counties  where  they  dwelt.  But  now  by  the  statutes  of  8  H.  6,  c.  7, 
and  10  H.  6,  c.  2,  they  are  restrained  to  such  as  have  40«.  freehold 
per  annum  within  the  county,  &c. :"  Dalton's  Sheriif,  c.  92,  p.  834. 
This  right  was  still  further  restricted  by  the  7  &  8  W.  8,  c.  25,  s.  7, 

(a)  The  case  was  argued  on  the  15th  of  Norember,  before  Erie,  C.  J.,  Byles,  J.,  and  Keat- 
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and  the  18  G.  2,  c.  25,  and  also  by  the  2  W.  4,  c.  45.  It  cmnot  be 
denied  that  the  proposition  has  been  generally  assumed  to  be  as  it  is  laid 
down  here  by  the  revising  barrister.  That  proposition  is  founded  upon 
the  resolutions  of  the  committee  of  the  House  of  Commons  in  the  Cam- 
bridge Case,  1  Journ.  798,  May  28,  1624,  which  are  thus  stated  in 
Hey  wood's  County  Elections  115, — "Mr.  Glanville  made  the  report 
of  the  committee.  It  appeared  that  the  freeholders  complained  that 
the  scholars  and  fellows  of  colleges  and  halls,  and  parsons  and  vicars, 
ncq-ii  ^^^^  &^d  g^v6  voices  at  the  election;  and  ""the  house  agreed  with 

^  the  committee  in  resolving,  upon  question,  ^that  members  of  col- 
leges, halls,  or  corporations,  not  having  freehold,  saving  in  right  of  their 
colleges,  halls,  or  corporations,  ought  not  to  have  voice  in  elections  of 
knights  or  burgesses.'  And,  upon  a  second  question,  ^that  fellows  and 
scholars  that  have  fellowships  and  chambers  above  40«.  ought  not  to 
have  voice  in  elections.'  And  also,  upon  question,  'that  parsons  and 
vicars  that  have  no  other  freehold  but  glebe  lands,  ought  not  to  have 
voice  in  elections.' "  This  last  resolution  clearly  is  not  law  at  the  pre- 
sent day.  So  early  as  the  time  of  the  Rump  Parliament  (1649),  rectors 
and  vicars  (having  glebe)  voted,  and  that  right  was  confirmed  in  the 
time  of  Charles  II.,  and  has  repeatedly  been  recognised  since.(a)  The 
second  resolution  has,  no  doubt,  been  many  times  acted  upon  by  com- 
mittees of  the  House:  see  2  Peckwell  113.  [Keating,  J. — It  has 
invariably  been  acted  upon  by  committees.]  In  Rogers  on  Elections, 
7th  edit.  p.  150,  it  is  said:  ^'Sole  corporations  vote  without  objection. 
It  is  difficult  to  understand  the  principle  upon  which  individuals  who 
are  members  of  corporations  aggregate  are  disabled  from  voting  in  right 
of  the  interest  they  possess  as  members  of  a  corporate  body.  The  dis- 
ability cannot  arise  out  of  the  tenure  by  which  they  hold,  because  such 
also  would  apply  to  corporations  sole;  nor  can  any  valid  objection  be 
found  in  the  circumstance  that  they  do  not  hold  their  interest  in  severalty, 
because  such  would  also  exclude  joint  tenants,  tenants  in  common,  and 
co-parceners."  And  this  view  is  adopted  in  Elliott  on  Registration, 
2d  edit.  p.  17.  In  Warren's  Election  Law  70,  speaking  of  the  free- 
hold interest  which  entitles  the  possessor  to  vote,  it  is  said :  '^  But  this 
^ooi  freehold  interest  may  be  vested  in  one  *person,  or  in  several  as 

-'  joint  tenants  or  as  tenants  in  common.  Both  these  classes  have 
the  right  to  vote;  joint  tenants,  as  seised  per  my  et  per  tout;  tenants 
in  common,  because  each  has  a  separate  interest  in  his  respective 
share.  Co-parceners  constitute,  however  numerous,  but  one  heir,  and 
have  but  one  estate  among  them:  but,  in  the  case  of  males,  subject  to 
sufficiency  of  value,  each  may  vote;  as  may  also  the  husband  of  a  female 
co-parcener:  Bedfordshire,  2  Luders.  447.  It  is  otherwise  with  the 
members  of  a  corporcUioii  aggregate^  who  have  been  denied  the  right 
of  voting  in  respect  of  the  lands  of  the  corporation,  on  the  ground  that 
they  are  vested  in  the  corporation  itself,  and  not  in  the  individual  mem- 
bers. It  seems  questionable,  however,  whether  this  exclusion  rests 
upon  sound  principle.  It  is  difficult,  indeed,  to  understand  on  what  the 
disability  precisely  depends.  It  cannot  arise  oat  of  the  tenure  by  which 
the  members  hold,  for  that  would  be  equally  applicable  to  corporations 
sole,  whose  right  to  vote  is  indisputable ;  nor  out  of  the  circumstance 
of  their  not  holding  their  interest  in  severalty^  for  that  objection  would 

(o)  See  Heywood'8  County  Elections  120, 121. 
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exclude  joint  tenants,  tenants  in  common,  and  co- parceners.'*    The  reason 
assigned  in  Sewell  on  Registration,  p.  28,  is,  that  '^  generally  speaking,  in 
corporations  aggregate,  the  estates  seem  to  form  one  common  property, 
which  it  is  impossible  to  assign  with  certainty  to  any  individual."    That 
reasoning,  however,  can  hardly  be  sound.     The  cases  of  Heath,  app., 
Haynes,  resp.,  3  C.  B.  N.  S.  389  (E.  C.  L.  R.  vol.  91),  and  West,  app., 
Robson,  reap.,  3  C.  B.  N.  S-  422,  will  probably  be  relied  on  for  the 
respondent.    But  these  cases  have  no  direct  bearing  upon  the  question :  in 
the  former,  the  occupation  was  held  to  be  insufficient;  and  the  decision  in 
the  latter  turned  on  the  fact  that  the  claimants  had  not  40«.  clear  issuing 
out  of  lands  in  Durham, — the  points  here  raised  having  been  *over-  ri^no 
ruled  by  the  revising  barrister.    Simpson,  app.,  Wilkinson,  resp.,  8  •- 
Scott  N.  R.  814, 7  M.  &  G.  50  (E.  C.  L.  R.  vol.  49),  1  Lutw.  Reg.  Cas.  168, 
•is  in  favour  of  the  appellant.     Burleigh  Hospital  is  a  freehold  building, 
divided  into  rooms,  each  of  which  is  of  the  annual  value  of  4/.,  and  is 
separately  inhabited  by  a  bedesman  appointed  under  certain  rules.    Each 
bedesman  keeps  the  key  of  his  own  room,  and  the  successor  of  each 
deceased  bedesman  occupies  the  same  room  as  did  his  predecessor.     No 
charter,  deed,  or  other  document  relating  to  the  foundation  could  be  dis- 
covered.   The  ordinances  referred  to  certain  feoffees  and  their  heirs,  but 
none  were  known.     By  these  rules,  which  bore  date  the  20th  of  August, 
1597,  it  was  amongst  other  things  provided  that  none  was  to  be  admitted 
who  was  leprous,  a  drunkard,  adulterer,  &c.,  and  that  any  one  so  afflicted, 
or  guilty  of  any  of  the  offences  specified,  should  be  displaced ;  but  there 
was  no  instance  on  record  of  a  bedesman  having  ever  been  displaced. 
The  bedesmen  having  claimed  to  be  entitled  to  vote  for  the  county  in 
respect  of  their  several  interests,  the  barrister  decided  that  a  legal 
foundation  might  be  presumed,  not  necessarily  investing  the  claimants 
with  a  corporate  character,  and  that  they  were  respectively  entitled  to 
a  separate  freehold  estate  in  their  rooms  respectively :  it  was  held  that 
his  conclusion  was  right  in  point  of  law,  and  warranted  by  the  facts. 
[Bylks,  J. — There  is  no  common  seal  there.]     That  is  the  only  dis- 
tinction between  that  case  and  the  present.     So,  in  Baxter,  app.,  New- 
man, resp.,  8  Scott  N.  R.  1019  (7  M.  &  G.  198  (E.  C.  L.  R.  vol.  49), 
1  Lutw.  Reg.  Gas.  287,  nom.  Baxter,  app.,  Brown,  resp.),  the  partner- 
ship was  in  all  respects  like  this,  except  for  the  seal.     There,  A.,  B., 
C,  and  D.  joined  in  partnership  to  work  a  fulling-mill.     Money  was 
subscribed  by  all  the  partners;  with  one  part  of  which  freehold  land 
was  bought,  which  was  conveyed  to  A.  and  B.  in  fee;  with  other  part, 
a  *mill  was  built  on  the  land,  and  machinery  for  the  mill  was  pur-  r^oA 
chased.     By  a  partnership  deed  executed  by  A.,  B.,  C,  and  D.,  ^ 
the  trusts  of  the  land,  mill,  &c.,  were  declared  to  be  (among  other  things) 
that  A.  and  B.  should  stand  seised  and  possessed  of  all  the  estates,  pro- 
perty, goods,  &c.,  upon  trust  for  the  benefit  of  themselves  and  their  part- 
ners, as  part  of  their  partnership  joint  stock  in  trade :  there  was  a  pro- 
vision in  the  deed  that  A.  and  B.  might  borrow  money  upon  mortgage  of 
the  stock,  property,  estates,  &c.,  belonging  to  the  copartnership :  and  it 
was  declared  that  the  land,  mill,  &c.,  should  be  deemed  and  considered  as 
or  in  the  nature  of  personal  estate  and  not  real  estate^  and  be  held  in  trust 
for  the  partners  as  part  of  their  partnership  stock  in  trade.    A.  and  B., 
under  the  powers  of  the  deed,  borrowed  money  for  the  purposes  of  the  part- 
nership, for  which  they  gave  bonds  and  notes  in  their  own  names,  but  did 
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not  mortgage  any  part  of  the  property.  It  was  held,  that  each  partner 
had  an  interest  in  the  realty  corresponding  with  the  amount  of  shares 
held  by  him  in  the  partnership,  and  that  the  money  so  borrowed  had 
not  the  effect  of  mortgages  on  the  shares  of  the  partners.  In  delivering 
the  judgment  of  the  court,  Tindal,  C.  J.,  says :  *'  The  ground  on  which 
we  consider  these  claimants  to  have  such  right," — that  is,  a  right  to 
vote  in  respect  of  an  equitable  interest  in  the  realty, — ^'  is  this,  that  the 
property  of  which  the  trustees  are  seised  in  trust  for  the  benefit  of  the 
shareholders  who  form  the  copartnership,  is  freehold  land;  that  the 
copartners  by  their  committee  are  in  possession  thereof;  that  the  trusts 
declared  by  the  deed  are  no  more  than  agreements  and  regulations 
entered  into  between  the  copartners  for  the  better  carrying  on  their 
joint  trade  by  the  means  of  such  land  and  the  mill  erected  thereon,  and 
are  not  trusts  which  are  inconsistent  with  an  equitable  seisin  of  the  free-; 
^nc-1  hold  in  the  ^copartners ;  and,  lastly,  that  it  is  found  by  the  re- 

-1  vising  barrister  that  the  amount  of  the  shares  of  each  of  the 
claimants  in  the  real  property  of  the  company  is  sufficient  in  value  to 
confer  a  vote/*  And,  after  referring  to  Grawshay  v.  Maule,  1  Swanst. 
521,  Bligh  V.  Brent,  2  Y.  &  C.  268,t  »nd  the  cases  of  The  Vauxhall 
Bridge  Company,  1  61.  &  Jam.  101,  and  The  Lancaster  Canal  Com- 
pany, Mont.  &  Bligh  112,  his  Lordship  concludes, — ^^  Upon  the  prin- 
ciple, therefore,  that  the  land  and  mills  built  thereon  are  the  basis  and 
subject-matter  of  the  trade  out  of  which  the  profits  arise,  which  are  to 
be  distributed  amongst  the  shareholders ;  that  the  trusts  relate  only  to 
the  management  and  conduct  of  the  land  and  mills,  and  the  trade  carried 
on  by  means  of  the  same ;  that  there  is  no  trust  declared  which  is  incon- 
sistent with  an  equitable  interest  in  the  freehold  in  the  respective  share- 
holders ;  that  the  copartners  are,  by  their  committee,  in  possession ;  and, 
lastly,  that  the  value  of  each  man's  share  is  sufficient  to  enable  him  to 
vote, — we  think  the  shareholders  had  an  equitable  seisin  in  a  sufficient 
estate  to  entitle  them  to  vote  for  the  county."  [Bylbs,  J. — The  ease 
of  an  ordinary  partnership  differs  essentially  from  that  of  a  joint  stock 
company.  In  the  former,  a  new  partner  cannot  be  introduced  without 
the  assent  of  the  members  of  the  firm.  Would  the  parties  in  Baxter, 
app.,  Newman,  resp.,  have  lost  their  right  to  vote  if  they  had  been  com- 
pletely registered  under  the  7  &  8  Vict.  c.  110,  which  had  then  just 
passed,  and  the  words  of  which  are  nearly  the  same  as  those  of  the  19 
&  20  Vict.  0.  47,  and  20  &  21  Vict.  c.  14  ?]  The  respondent  must  con- 
tend that  they  would.  Every  reason  given  by  the  court  in  Baxter,  app., 
Newman,  resp.,  is  equally  applicable  here :  and  the  court  will  not  fur- 
ther abridge  the  rights  of  freeholders,  where  there  are  no  express  words 
*^61  ^^  ^^  ^^^  ^^  parliament  to  warrant  it.     [Erle,  C.  J. — Has  *the 

^  exclusion  of  corporiftions  aggregate  ever  been  recognised  by  any 
act  of  parliament  ?]     No. 

Manisttfy  Q.  C,  contr^. — To  entitle  a  party  to  be  registered  as  an 
elector  in  respect  of  a  freehold  qualification,  he  must  be  seised  of  a  legal 
or  an  equitable  freehold  of  the  yearly  value  of  40«.  It  is  conceded  that 
no  distinction  can  be  taken  between  a  corporate  body  under  the  statutes 
referred  to  and  an  ordinary  corporation  aggregate.  The  general  prin- 
ciple, which  has  never  to  this  moment  been  doubted,  is  well  stated  in 
Grant  on  Corporations,  p.  5, — ^'  Continuous  identity,  a  name,  and  a  com- 
mon seal,  seem  indispensable  requisites  to  the  creation  of  a  corporation 
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proper.     The  principal  distinctions  between  a  corporation  and  any  other 
body  of  persons  associated  together  for  specific  purposes,  are,  besides  the 
attributes   above  mentioned,  these   further  important   characteristics, 
namely,  that  corporators  in  general  are  not  liable,  either  civilly  or 
criminally,  for  any  share  they  may  have  taken  in  a  regular  corporate 
act  within  the  competence  of  the  corporation  to  perform :  and  that  cor- 
porators, where  the  corporation  is  possessed  either  of  personalty  or  real 
property,  have  in  general  no  individual  share,  right,  title,  or  estate  to 
or  in  any  specific  part  or  portion  thereof,  which  is  wholly  vested  in  the 
ideal  entity  or  abstraction,  the  corporation,  and  not  in  the  body  of  per- 
sons who  happen  to  be  at  any  given  time  the  existing  corporators,  either 
jointly,  severally,  or  as  joint  tenants,  or  tenants  in  common,  or  in  any 
other  mode  or  way  whatsoever."     These  persons  elect  to  become  a  cor- 
porate body  with  all  the  incidents  which  the  law  attaches  to  the  cor- 
porate character.     The  shareholders  in  such  a  corporation  are  only 
interested  in  the  profits  in  proportion  to  the  value  of  their  shares.     They 
have  no  equitable  seisin,  as  the  partners  had  in  Baxter,  *app..  New-  r-^.^^ 
man,  resp.     There  is  no  resulting  trust.     They  are  a  perpetually  ^ 
fluctuating  body.     Take  the  case  of  a  railway  company  whose  line  runs 
through  several  counties.    The  land  vested  in  them  is  held  just  as  this  pro- 
perty is  held.     Gould  it  be  said  that  every  shareholder  would  have  a  vote 
for  every  county  in  which  the  company  holds  land,  provided  the  annual 
value  be  sufficient  to  give  each  40*.  a  year  therein  ?     And  if  so,  how  is 
the  value  to  be  ascertained  ?     If  parties  choose  to  become  trading  cor- 
porations, they  must  be  content  to  take  the  burthens  with  the  advan- 
tages of  that  character.    No  good  reason  can  be  suggested  why  a  trading 
corporation  should  be  placed  upon  any  other  footing  in  this  respect  than 
any  other  corporation  aggregate.     The  shares  are  by  the  statute  19  & 
20  Vict  c.  47,  s.  15,  declared  to  be  personal  estate :  and,  but  for  the 
provision  in  s.  38,  the  holding  of  land  by  these  companies  would  be 
within  the  prohibition  of  the  mortmain  acts.     In  Bligh  v.  Brent,  2  Y. 
&  C.  268,t  it  was  held  that  real  property  held  for  the  purposes  of  a 
trading  company,  is,  in  equity,  to  be  deemed  in  the  nature  of  personal 
estate,  although  the  company  is  a  corporation,  and  the  shares  are  assign- 
able, and  one  shareholder  is  not  answerable  for  the  acts  of  another  in 
relation  to  the  partnership  concern.     In  the  course  of  the  argument 
there,  it  was  observed  by  counsel,  that,  ^'  in  every  joint  stock  company, 
the  shareholder  has  an  estate  of  the  same  nature  as  the  company,     in 
all  the  cases  which  have  been  cited  that  principle  was  taken  for  granted, 
and  in  the  cases  of  real  property,  the  widow  was  held  dowable.'*     But 
Lord  Abinger,  G.  B.,  said :  ^'  If  a  joint  istock  company  purchase  pro- 
perty, each  individual  shareholder  has  an  interest  in  it;  but,  the  moment 
the  company  becomes  a  corporation,  the  corporation  has  the  property 
in  trust  for  the  individuals.     That  proceeds  on  the  ""principle  that  r^^oQ 
a  man  cannot  be  trustee  for  himself.*'     And  Parke,  B.,  says:  '- 
*^The  difficulty  arises  from  confounding  the  corporation  with  the  persons 
who  take  the  profits :  those  persons  have  no  right  to  anything  but  the 
profits.*'    That,  it  is  submitted,  is  the  true  principle.     The  utmost  these 
parties  have,  is,  a  right  to  a  share  in  the  profits.     Baxter,  app.,  New- 
man, resp.,  is  in  reality  a  strong  authority  for  the  respondent.     Maule, 
J',  in  the  course  of  the  argument,  there  says, — 8  Scott  N.  R.  1030, — 
*^In  the  case  of  a  corporation,  it  is  the  whole  body, — the  abstraction  of 
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law, — that  is  seised.  The  members  are  no  more  seised  than  the  mem- 
bers of  a  man's  body  could  be  said  to  be  seised  of  his  estate."  [Bylks^ 
J. — Do  you  contend,  that,  if  a  partnership  consisting  of  more  than  seven 
members  becomes  possessed  of  land,  and  afterwards  obtains  a  certificate 
of  complete  registration  under  these  acts  of  parliament,  its  members  lose 
the  right  of  voting  ?]  The  moment  they  become  a  corporate  body  their 
right  of  voting  is  gone. 

Westy  in  reply. — The  argument  derived  from  the  fact  of  the  members 
of  these  companies  being  a  fluctuating  body,  is  entitled  to  little  con- 
sideration ;  for,  no  man  is  entitled  to  have  his  name  inserted  in  the 
register,  except  in  respect  of  a  property  qualification  held  by  him  for 
the  statutory  period.  Our.  adv.  vult. 

Keating,  J.,  now  delivered  the  judgment  of  the  court : — 

In  this  case  Thomas  Biilmer  claimed  to  vote  for  the  west  riding  of 
the  county  of  York  in  respect  of  a  qualification  described  as  '^  share  in 
freehold  mill  and  tenements:"  and  the  revising  barrister  found  that  the 
»9Q1  <^1^^™^^^  ^^  ^  shareholder  in  a  joint  stock  company  ^incorporated 
^  under  the  provisions  of  the  Joint  Stock  Companies  Acts,  1856  and 
1857,  and  that  he  had  40«.  a  year  in  respect  of  his  shares,  arising  out 
of  a  certain  freehold  mill  and  premises. 

It  was  objected  that  the  shares  in  a  company  incorporated  under  the 

Provisions  of  the  Joint  Stock  Companies  Acts  did  not  confer  upon  the 
older  a  right  to  vote  in  respect  of  the  lands  held  by  the  corporation  : 
and  the  revising  barrister  decided  against  the  claim.  We  think  he  wa3 
right. 

The  Joint  Stock  Companies  Act,  1856,  19  &  20  Vict.  c.  47,  s.  13, 
provides,  that,  upon  the  incorporation  of  the  company  being  certified 
by  the  registrar,  the  shareholders  ^^  shall  thereupon  be  a  body  corporate 
by  the  name  prescribed  in  the  memorandum  of  association,  having  a 
perpetual  succession  and  a  common  seal,  with  power  to  hold  lands,  but 
with  such  pecuniary  liability  on  the  part  of  the  shareholders  as  is  here- 
inafter mentioned :  '  and  by  the  15th  section  of  the  same  act  it  is  enacted 
that  '^  the  shares  so  issued  shall  be  personal  estate,  and  shall  not  be  of 
the  nature  of  real  estate." 

It  being  thus  provided  that  the  lands  shall  be  held  by  the  corporation, 
and  that  the  shares  shall  be  personal  property  and  not  in  the  nature  of 
real  property,  we  are  of  opinion  that  a  shareholder,  as  such,  can 
have  no  freehold  estate,  legal  or  equitable,  in  any  lands  so  held  by  the 
corporation,  and  that  his  rights  are  confined  to  a  proportionate  share  in 
the  profits  of  the  company.  This  opinion,  which  seems  to  us  so  entirely 
consistent  with  the  legal  constitution  of  a  corporation,  and  the  distinc- 
tion, between  the  corporate  body  and  its  individual  members,  is  fully 
sustained  by  the  authorities  on  the  subject.  In  Bligh  v.  Brent,  2  Y.  & 
G.  268,t  it  was  clearly  laid  down,  that,  in  a  joint  stock  company  in- 
corporated by  act  of  parliament,  the  shareholders  are  entitled  to  no 
„,qQn  direct  interest  in  the  *land  held  by  the  corporation ;  that  no  part 
^  of  the  realty  is  held  in  trust  for  them ;  but  that  all  they  are  enti- 
tled to,  is,  that  the  property  held  by  the  corporation  shall  be  used  to 
create  profits,  in  which  they  have  a  right  to  participate  rateably  accord- 
ing to  the  number  of  their  shares.  This  case  was  recognised,  and  the 
principle  of  its  decision  acted  on,  in  Hilton  v,  Geraud,  1  De  Gex  & 
Smale  183,  and  has  never  been  departed  from  in  any  of  the  subsequent 
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cases.     The  decisions  upon  the  mortmain  acts  also  proceed  on  similar 
principles :  see  Sparling  v.  Parker,  9  Beavan  450 ;  and  Walker  v.  Milne, 
11  Beavan  507.     In  Myers  v.  Perigal,  11  C.  B.  90  (E.  C.  L.  R.  vol. 
73),  this  conrt  held  that  shares  in  a  banking  company,  where  the  real 
estate  was  vested  in  trustees,  and  the  shareholders  were  entitled  to  profits 
only,  were  not  within  the  mortmain  acts ;  and  that  decision  was  acted 
on  by  Lord  St.  Le6nards,  and  is  reported  in  2  De  Gex,  M'N.  &  G.  599. 
In  Watson  v.  Spratley,  10  Exch.  222, f  a  question  arose  whether  shares 
in  a  mine  conducted  by  a  joint  stock  company  on  the  cost  book  principle 
were  an  interest  in  land  within  the  4th  section  of  the  Statute  of  Frauds ; 
and,  although  the  court  was  divided  as  to  whether  the  opinion  of  the 
jury  should  have  been  taken  upon  the  facts  of  the  case,  yet  all  the 
judges  agreed  that  the  distinction  above  stated  between  the  corporation 
and  its  members,  in  a  joint  stock  company  incorporated  by  act  of  par- 
liament, in  respect  of  lands  held  by  the  corporation,  was  well  established. 
We  were  pressed  during  the  argument  by  the  case  of  Baxter  v.  Brown, 
7  M.  &  G.  198  (E.  C.  L.  R.  vol.  49)  (nom.  Baxter  v.  Newman,  8  Scott 
N.  R.  1019,  1  Lutw.  Reg.  Cas.  287).     There,  partnership  property,  in- 
cluding lands,  was  conveyed  to  the  use  of  trustees,  and  the  deed  of 
partnership  provided   that   they  ^'should  stand  seised  and  possessed 
thereof  and  interested  therein  upon  trust  for  the  benefit  of  themselves 
and  their  partners  in  the  said  joint  concern  as  *part  of  their  part-  p^coi 
nership  joint  stock  in  trade.''     There  would  be  little  doubt,  that,  ^ 
under  such  a  conveyance,  the  partners  who  were  not  trustees  would  still 
take  an  equitable  interest  in  the  lands  of  the  partnership :  but  it  was 
insisted,  that,  as  it  was  provided  by  the  deed  that  the  property,  includ- 
ing lands,  ^'  should  be  deemed  and  considered  as  or  in  the  nature  of 
personal  estate,  and  not  real  estate,"  the  partners  had  not  such  an  equi- 
table interest  as  entitled  them  to  vote  under  any  of  the  statutes  which 
confer  the   franchise.     This  court,  however,  held  that  they  were  so 
entitled,  notwithstanding  the  clause  in  the  partnership  deed  above  referred 
to,  which,  as  a  voluntary  agreement  by  the  partners  inter  se,  might 
regulate  the  mode  of  enjoyment,  but  could  not  change  the  nature  and 
quality  of  their  estates.     The  Lord.  Chief  Justice,  however,  in  giving 
judgment,  carefully  distinguishes  that  case  from  one  in  which  a  company 
is  incorporated  by  act  of  parliament,  with  a  statutory  declaration  that 
the  shares  shall  be  deemed  personalty,  and  not  in  the  nature  of  real 
estate ;  in  which  latter  case  there  could  be  no  freehold  interest  in  the 
several  shareholders,  so  as  to  entitle  them  to  vote. 

The  resolution  of  the  House  of  Commons  in  1624,  which  was  cited  in 
argument  before  us,  could  not  of  course  .deprive  a  party  of  any  right 
of  voting  conferred  by  statute :  but  in  this  case  it  seems,  so  far  as  it 
applied  to  corporations  aggregate,  to  have  been  a  sound  declaration  of 
the  law  upon  the  subject :  and  the  fact  that  members  of  such  corpora- 
tions have  not  been  in  the  habit  of  voting  in  respect  of  lands  held  by 
th^  corporate  body,  is  strong  to  show  that  the  opinion  we  now  distinctly 
(express  is  that  which  has  long  been  entertained. 
The  judgment  of  the  revising  barrister  will  be  affirmed. 

Judgment  affirmed. 
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*32]  *County  of  KENT.— Eastern  Division. 

JAMES    ACLAND,   Appellant;    CHARLES    EDWARD    LEWIS, 

Respondent.     Nov.  26. 

The  members  of  a  corporation  aggregate, — e.  g.  the  "  Company  of  Free  Dredgers  of  Whitstabla," 
incorporated  by  statute  33  G.  3,  c.  42, — are  not  entitled  to  be  registered  in  respect  of  the  free* 
hold  property  held  by  the  corporation;  they  having  no  seisin,  either  legal  or  equitable,  but 
a  mere  right  to  participate  in  profits. 

At  a  court  held  for  the  revision  of  the  lists  of  voters  for  the  eastern 
division  of  the  county  of  Kent,  Edward  Thomas  Andrews  duly  claimed 
to  have  his  name  inserted  in  the  list  of  voters  for  the  parish  of  Sea 
Salter,  in  the  said  county,  under  the  following  circumstances : — 

The  claimant  on  the  31st  day  of  July,  and  long  before,  had  been,  and 
still  is,  a  freeman  and  member  of  a  certain  corporation  called  '^  The 
Company  of  Free  Fishers  and  Dredgers  of  Whitstable,  in  the  county 
of  Kent,*'  now  consisting  of  three  hundred  and  forty  freemen  or  mem- 
bers, which  corporation  was  created  by  the  statute  88  6.  3,  c.  42,  inti- 
tuled ''  An  act  for  incorporating  the  company  of  free  fishers  and  dredgers 
of  Whitstable,  in  the  county  of  Kent,  and  for  the  better  ordering  and 
government  of  the  fishery." 

By  the  preamble  to  this  act  it  is  recited,  that  '^  Whereas  there  hath 
time  out  of  mind  been  an  oyster  fishery  within  the  limits  of  the  manor 
and  royalty  of  Whitstable,  in  the  county  of  Kent,  extending  from  the 
sea-beach  a  very  considerable  distance  into  the  sea,  which  fishery  hath 
all  that  time  been  managed  and  carried  on  by  and  at  the  expense  of  a 
certain  company  of  free  dredgers  called  The  Whitstable  Company  of 
Dredgers,  who  have  held  the  same  from  time  out  of  mind  as  tenants 
under  the  lord  of  the  said  manor  and  royalty  on  payment  of  a  certain 
annual  rent:  And  whereas  by  ancient  usage  and  custom  no  persons  are 
^qqi  entitled  to  dredge  for  oysters  within  the  said  manor  *and  royalty, 
^  except  the  members  of  the  said  company :  And  whereas  the  good 
order  and  government  of  the  said  fishery  is  of  great  public  concern,  and 
it  would  much  tend  to  the  carrying  on  and  good  management  thereof, 
if  the  said  company  were  allowed  to  purchase  the  said  manor  and 
royalty  of  Whitstable,  or  such  part  thereof  as  would  be  convenient  for 
the  better  regulation  of  the  said  fishery :  And  whereas  Thomas  Foord, 
of  the  parish  of  St.  Dunstan,  near  the  city  of  Canterbury,  in  the  county 
of  Kent,  gentleman,  hath  purchased,  to  him  and  his  heirs,  of  the  lord 
of  the  said  manor  and  royalty,  the  said  royalty  of  fishing  and  oyster- 
dredging,  and  the  ground  and  soil  of  the  said  fishery  from  the  south  and 
south-east  sides  of  the  said  sea-beach  at  Whitstable,  as  the  same  is  and 
hereafter  shall  be  thrown  up  by  the  sea  from  time  to  time,  and  the  sea- 
beach  and  all  lands  and  grounds  from  thence  into  the -sea,  as  far  as  the 
said  fishery  extends,  whether  the  same  be  more  or  less  than  the  quantity 
of  land  now  belonging  to  the  said  fishery ;  and  also  the  customary  pay- 
ments usually  and  of  right  made  to  the  lord  of  the  said  manor  for  or  on 
account  of  any  ship  or  vessel,  or  the  landing  of  goods  or  merchandise 
within  the  said  manor,  or  for  the  admission  of  freemen,  or  other  pay- 
ments for  the  regulation  of  the  freemen  and  fishing  there,  and  all  other 
payments  whatsoever  to  be  made  at  the  water  court  of  free  dredgers 
there,  and  all  such  like  payments,  and  all  manner  of  forfeitures,  articles, 
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and  things  which  of  right  belong  unto  and  are  the  property  of  the  lord 
of  the  said  m|inor  by  reason  of  the  wrecks  of  the  sea,  or  other  such  like 
rights  and  forfeitures  within  the  limits  of  the  sea-beach  aforesaid  (sub- 
ject to  the  right  of  the  said  company  of  dredgers  in  the  said  fishery), 
and  abo  full  power  and  authority  unto  the  said  Thomas  Foord,  his  heirs 
and  assigns,  and  every  of  them,  to  nominate  or  ^appoint  a  steward  r^tOA 
or  stewards,  or  water-bailiff  or  water-bailiffs,  or  other  usual  officers  ^ 
of  the  said  fishery,  and  to  summon  and  hold  all  such  water  courts  or  courts 
of  dredging  as  shall  be  necessary  to  be  held  for  any  of  the  purposes  afore- 
said,— all  which  said  estate,  right,  powers,  and  authorities  the  said  Thomas 
Foord  is  willing  to  convey  unto  the  said  company  and  their  successors 
for  their  own  use  and  benefit :  And  whereas  the  said  company  are  wil- 
ling to  purchase  the  royalty  of  the  said  fishery,  but  they  are  disabled 
from  doing  so,  both  because  doubts  have  arisen  whether  the  said  com- 
pany be  a  corporation  in  law,  notwithstanding  it  has  existed  time  out  of 
mind,  and  likewise  on  account  of  the  statutes  of  mortmain  :  Wherefore, 
for  the  better  regulation  and  governing  of  the  said  fishery,  and  to 
remove  any  doubts  concerning  the  company  being  a  corporation,  and  to 
enable  them  to  purchase  the  said  manor  and  royalty  of  Whitstable,  or 
such  part  thereof  as  shall  be  found  convenient  for  the  better  manage- 
ment of  the  said  fishery,  be  it  enacted,  &c.,'  that  the  several  persons  at 
present  composing  The  Whitstable  Company  of  Dredgers,  and  all  and 
every  person  and  persons  who  now  are  or  at  any  time  hereafter  shall  be 
free  of  the  said  fishery,  shall  be,  and  they  are  hereby  declared  and  ad- 
judged to  be,  a  distinct  and  separate  body  politic  and  corporate,  in  deed 
and  in  name,  by  the  name  or  style  of  The  Company  of  Free  Fishers  and 
Dredgers  of  Whitstable,  in  the  county  of  Kent ;  and  that  by  the  above 
name  they  shall  have  perpetual  succession  and  a  common  seal,  with 
power  from  time  to  time  to  change,  alter,  break,  and  make  new  the 
same,  when  and  as  often  as  they  shall  judge  the  same  to  be  expedient ; 
and  that  they  and  their  successors  by  the  same  name  may  sue  and  be 
sued,  implead  and  be  impleaded,  answer  and  be  answered  unto,  in  all  or 
by  any  court  or  courts  of  record  and  places  of  judicature  within  this 
kingdom." 

*By  the  above  statute,  and  by  the  by-laws  and  regulations  made  i-^^qr 
imder  the  authority  thereof,  the  said  corporation  purchased  a  part  ^ 
of  the  said  manor  and  royalty  in  the  said  statute  mentioned ;  and  by 
certain  indentures  of  lease  and  release  thereupon  made  between  Thomas 
Foord  (in  the  said  statute  mentioned)  of  the  one  part,  and  the  said  Com- 
pany of  Free  Fishers  and  Dredgers  of  Whitstable,  in  the  said  county  of 
Kent,  then  lately  incorporated,  of  the  other  part,  and  bearing  date  the 
4th  and  5th  of  June,  1793,  he  the  said  Thomas  Foord  did  grant,  bargain, 
sell,  alien,  release,  and  confirm  unto  the  said  Company  of  Free  Fishers 
and  Dredgers,  and  their  successors  and  assigns,  all  that  the  royalty  of 
fishing  or  oyster-dredeing,  and  the  right  of  taking  oysters  and  other  fish 
within  the  manor  of  Whitstable,  in  the  said  county,  and  the  ground  and 
soil  of  the  said  fishery,  as  therein  mentioned ;  and  also  the  customary 
payments  usually  and  of  right  made  to  the  lord  of  the  said  manor  for  or 
on  account  of  the  anchorage  of  any  ship  or  vessel,  or  the  landing  of  any 
goods  or  merchandise  within  the  said  manor,  or  for  the  admission  of 
freemen,  or  other  payments  of  the  regulation  of  the  freemen  and  fishery 
there,  and  all  other  payments  whatsoever  at  the  water  court  of  free 
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dredgers  there,  and  all  such  like  payments,  and  all  manner  of  forfeitures, 
articles,  and  things  which  of  right  belong  unto  and  are  the  property  of 
the  lord  of  the  said  manor,  by  reason  of  any  wrecks  of  the  sea,  or  otiier 
such  like  rights  and  forfeitures  arising  within  the  limits  of  the  sea- beach 
aforesaid.  To  hold  the  same  unto  the  said  Company  of  Free  Fishurs  and 
Dredgers,  their  successors  and  assigns,  to  the  Only  proper  use  and 
behoof  of  the  said  Company  of  Free  Fishers  and  Dredgers,  their  suc- 
cessors and  assigns  for  ever. 

The  said  corporation  did  thereupon  receive  and  take,  and  (with  the 

^q/«i  exception  of  the  parts  sold  as  thereafter  ^mentioned)  have  ever 

-*  since  enjoyed  the  said  manor  and  royalty,  and  all  the  powers  and 

privileges   belonging   thereto,   and   all   matters   and   things   conveyed 

thereby. 

The  said  corporation  or  company  have  repaid  all  moneys  borrowed 
and  all  debts  of  every  kind  at  any  time  owing  by  the  said  corporation, 
and  have  received  and  taken  to  their  own  use  the  whole  of  the  profits  of 
the  said  manor  and  royalty.  These  profits,  after  deducting  the  expenses 
of  working  and  management,  have  been  divided  proportionately  amongst 
and  received  by  the  members  of  the  corporation,  and  have  always 
amounted  and  still  do  amount  to  a  much  larger  annual  sum  for  each 
member  than  40«.  a  year.  The  corporation  have  also,  under  the  powers 
of  the  said  statute,  at  different  periods,  sold  portions  of  their  land  so 
purchased  and  conveyed  to  them  as  aforesaid,  and  the  purchase-money 
thereof  was  divided  equally  amongst  the  members,  and  was  received  and 
taken  by  them  to  their  own  individual  use. 

Of  the  ground  or  soil  so  purchased  by  the  corporation,  the  greater 
part  is  permanently  or  periodically  covered  by  the  waters  of  the  sea : 
but  a  portion  is  never  covered  by  water.  The  former  extends,  and  has 
always  extended,  from  the  shore  upwards  of  two  miles  into  the  sea.  The 
annual  value  of  this  portion  to  the  corporation  is  more  than  8000^.  The 
annual  value  of  that  portion  which  is  never  covered  by  water  is  nearly 
10002.,  and  amounts  to  more  than  40«.  a  year  to  each  member.  Of  this 
latter  portion  of  their  ground  or  soil,  the  portion  above  stated  to  have 
been  sold  by  the  said  corporation,  and  the  produce  of  the  sale  of  which 
had  been  divided  amongst  the  members  and  appropriated  to  their  indi- 
vidual use,  is  part. 

The  members  have  always  considered  and  treated  the  whole  of  the 
property  so  held  by  them  as  belonging  to  themselves  jointly,  as  liable 
,„o>T-i  to  be  disposed  of  and  *used  by  them  for  their  own  individual  bene- 
-'  fit,  at  the  pleasure  of  the  corporation. 

Upon  these  facts,  the  said  Edward  Thomas  Andrews  claimed  to  have 
his  name  inserted  in  the  list  of  voters  aforesaid,  as  holding  a  freehold 
estate  of  the  annual  value  of  40«.  and  upwards.  But,  as  the  revising 
barrister  considered  that  the  ground  and  soil  and  real  property  aforesaid 
were  vested  in  the  corporation,  and  not  in  the  members  thereof  jointly, 
he  refused  to  allow  his  claim. 

The  cases  of  several  other  members  of  the  same  corporation  w^hose 
claims  were  rested  upon  the  same  ground,  were  consolidated  with  the 
principal  case. 

G.  Denmanj  for  the  appellant.(a) — Adopting  all  the  arguments  urged 

(a)  The  case  was  argaed  before  Brie,  C.  J.,  Byles,  J.,  and  Keating,  J.,  immediately  after  the 
case  of  Bulmer,  app.,  Norris,  rosp.,  and  before  the  judgment  in  that  case  was  pronounced. 
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on  behalf  of  the  appellant  in  the  last  case,  it  is  submitted  that  the  deci- 
sion of  the  revising  barrister  on  this  ocgasion  was  also  erroneous.     The 
case  finds  affirmatively  the  existence  of  everything  necessary  to  confer 
upon  the  appellant  the  right  of  voting  in  respect  of  a  freehold  interest ; 
and  the  only  question  is  whether  there  is  anything  in  the  act  of  parlia- 
ment incorporating  the  free  fishers  and  dredgers  of  Whitstable  to  deprive 
them  of  that  right.     It  is  admitted  that  the  right  is  gained  by  having 
an  equitable  freehold  of  the  requisite  yearly  value.     The  disability  of 
members  of  corporations  aggregate  to  vote  is  founded  upon  the  resolu- 
tion of  the  committee  of  the  House  of  Commons  in  the  Cambridge  Case 
in  1624, — a  resolution  which  has  been  disapproved  of  by  every  writer 
on  election  law:  see  Rogers  on  Elections,  7th  edit.  p.  150;  Elliott  on 
Registration,  2d  edit.  p.  17 ;  Warren's  Election  Law  70 ;  Hey  wood's 
•County  Elections  114.     [Erlb,  C.  J. — Has  the  disqualification  r^^gg 
of  members  of  corporations  aggregate  been  made  the  subject  of  *- 
remark  by  any  of  our  jurists  ?     Grant  referred  to  a  note  of  Speaker 
Onslow  on  Burnet,  Oxford  edit.  Vol.  IV.  p.  608,  cited  in  a  note  to 
Hallam's  Constitutional  History  of  England,  Vol.  II.  p.  696,  referring 
to  10  Ann.  c.  23,  and  18  G.  2,  c.  18.]     This  is  widely  different  from 
the  case  of  an  ordinary  corporation :  the  members  have  the  entire  interest 
in  the  lands  vested  in  them.     The  act  of  incorporation  recites  that  there 
hath  been  time  out  of  mind  an  oyster-fishery  within  the  limits  of  the 
manor  and  royalty  of  Whitstable,  in  the  county  of  Kent,  extending  from 
the  sea-beach  a  very  considerable  distance  into  the  sea,  which  fishery 
hath  all  that  time  been  managed  and  carried  on  by  and  at  the  expense 
of  a  certain  company  of  free  dredgers  called  The  Whitstable  Company 
of  Dredgers,  who  have  held  the  same  from  time  out  of  mind  as  tenants 
under  the  lord  of  the  said  manor  and  royalty  on  payment  of  a  certain 
annual  rent ;  that,  by  ancient  usage  and  custom,  no  persons  are  entitled 
to  dredge  for  oysters  within  the  said  manor  and  royalty  except  the 
members  of  the  said  company ;  and  that  the  good  order  and  government 
of  the  said  fishery  was  of  great  public  concern,  and  it  would  much  tend 
to  the  carrying  on  and  good  management  thereof  if  the  said  company 
were  allowed  to  purchase  the  said  manor  and  royalty  of  Whitstable,  or 
Bach  part  thereof  as  would  be  convenient  for  the  better  regulation  of  the 
said  fishery.     The  act  then  proceeds  to  incorporate  the  company,  and 
to  enable  them  to  purchase  the  manor  and  royalty.     It  was  never  in- 
tended to  deprive  the  company  of  any  rights  which  they  before  possessed ; 
and  it  is  submitted  that  there  is  nothing  to  prevent  the  members  of  such 
a  corporation  from  having  a  vote.     In  Elliott  86,  is  a  case  having  some 
analogy  to  the  present, — "  It  appears  *by  the  minutes  of  the  Ros-  r^ng 
common  election  committee,  A.  D.  1777,  that  several  persons  voted  ^ 
in  right  of  eel- weirs  in  the  Shannon ;  and  Lord  Glare,  then  at  the  bar, 
employed  against  the  candidate  for  whom  they  voted,  did  not  question 
the  right :"  Oiff.  on  Elections  61 ;  Hudson  74. 

Macnamaray  for  the  respondent. — The  appellant  has  no  freehold 
interest,  legal  or  equitable,  to  entitle  him  to  a  vote.  The  rule  deducible 
from  all  the  authorities  is,  that  the  individual  members  of  a  corporation 
aggregate  have  no  interest  in  lands  held  by  the  corporation ;  the  whole 
seuin  is  in  the  corporation  as  distinct  from  its  members.  It  is  not  like 
the  case  of  a  cestui  que  trust,  who  is  the  lawful  owner  of  the  land.  In 
Yiner's  Abridgment,  Corporations  (H.  3),  pi.  9,  it  is  said :  '^  If  lands  are 
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given  to  a  corporation  and  their  successors,  and  the  corporation  is  dis- 
solved, the  donor  or  his  heirs  shall  have  back  the  land  again  ;  for,  the 
same  is  a  condition  in  law  annexed  to  the  estate,  &c.  Per  car.  Oodb. 
211,  pi.  801,  Mich.  11  Jac.  C.  B.,  in  the  case  of  The  Dean  and  Chapter 
of  Windsor  v.  Webb."  In  Heywood's  County  Elections  114,  it  is  said  : 
"  The  freehold  of  lands  belonging  to  an  aggregate  corporation  is  vested 
in  the  corporation  itself,  and  not  in  the  individual  members  of  which  it 
is  composed ;  and  therefore  such  corporators  have  not  a  right  to  vote  for 
the  lan()s  of  the  corporation,  for  they  have  not  such  an  estate  in  them 
as  the  law  requires.''  Again,  p.  119,  it  is  said:  ''It  has  never  been 
disputed  that  persons  being  sole  corporations  have  a  right  to  vote  at  the 
election  of  knights  of  the  shire  for  lands  which  they  hold  in  their  cor- 
porate capacity,  i,  g.,  t6  them  and  their  successors j  not  to  them  and  their 
heirs.  The  inclination  of  the  House  of  Commons  has  generally  been 
^  <Q-i  to  enlarge  the  franchise  of  voting,  and  increase  the  number  of 

-^  ^electors :  it  may  have,  therefore,  been  thought  a  distinction  too 
refined  to  contend  that  a  privilege  merely  of  a  personal  nature  ought  to 
be  annexed  only  to  lands  which  a  man  holds  in  his  personal  capacity, 
and  that  his  corporate  possessions  cannot  give  him  individual  rights." 
In  Grant  on  Corporations,  p.  1,  the  rule  of  law  is  thus  given,  upon  the 
authority  of  numerous  cases :  ''  It  has  been  said,  in  language  which  has 
attracted  more  animadversion  for  its  quaintness  than  acquiescence  in  its 
accuracy,  that  a  corporation  aggregate  is  only  in  abstracto,  and  rests 
only  in  intendment  and  consideration  of  law, — is  invisible,  immortal, 
has  no  soul,  neither  is  subject  to  imbecilities  or  death  of  the  natural 
body.     But  it  is  quite  true  that  a  corporation  aggregate  is  an  abstract 
being,  or  a  metaphysical  body,  and  something  altogether  distinct  from 
the  aggregate  of  the  individual  members,  as  much  so  as  they  are  from 
the  rest  of  Her  Majesty's  subjects.     We  may  here  mention  some  in- 
stances to  show  this.     A  suit  in  Chancery  by  a  corporation  is  not  ren- 
dered defective  by  the  death  of  one  or  more  of  the  corporators,  which 
it  would  be  if  a  corporation  consisted  of  its  members  in  the  same  way 
that  a  partnership  consists  of  the  aggregate  of  its  partners.     A  corpo- 
ration may  be  seised  in  fee  of  a  freehold,  but  in  such  case  each  corpo- 
rator is  not  seised  in  fee  of  the  land,  or  of  any  portion  of  it ;  the  entire 
inheritance  is  in  the  corporation,  whach  is  something  abstract  from  the 
body  of  existing  corporators,  and  resides  and  is  invested  in,  and  '  stands 
upon'  (10  Rep.  32  b,  Sutton's  Hospital  Case)  that  body  and  their  suc- 
cessors for  ever.     So,  in  respect  of  personal  property  vested  in  the 
corporation,  the  individual  members  are  not  owners  of  that  property, 
nor  is  each  of  them  owner  of  any  part  of  it,  nor  are  they  joint  owners 
of  the  whole,  although  they  are  each  interested  in  the  property,  as  they 
utA^-t  may  derive  ^individual  benefit  from  its  increase,  or  loss  from  its 

-^  destruction ;  but  the  abstract  entity,  the  corporation,  is  the  owner 
and  the  only  owner  of  the  property."  In  Ex  parte  The  Lancaster 
Canal  Company,  1  Deac.  &  Ch.  411,  431,  where  a  question  arose  as  to 
the  property  in  canal  shares,  Sir  E.  Sugden,  in  the  course  of  the  argu- 
ment, says, — ^^If  the  argument  on  the  other  side  be  good  as  to  the 
nature  of  the  property  of  the  shares  in  question,  viz.,  that  it  is  real, 
then,  in  the  case  of  every  corporation  that  is  possessed  of  realty,  each 
individual  corporator  would  be  possessed  of  real  estate.  He  would  in 
right  ^(  it  be  entitled  to  vote  in  elections  for  parliament,  and  qualified 
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to  sport,  and  to  exercise  all  the  rights  attaching  to  real  property.     But 
it  would  be  as  great  an  absurdity  to  suppose  he  could  have  such  rights, 
as  to  contend  that  he  could  enter  and  enjoy  or  grant  leases  of  the  land. 
On  the  contrary,  even  if  he  go  upon  the  land  (or,  in  this  case,  on  the 
towing-path),  he  is  liable  as  a  trespasser :  yet,  who  ever  heard  of  a  man 
being  a  trespasser  on  his  own  property  ?     The  real  estate  is  possessed 
by  all  the  corporators,  quasi  a  corporation,  which  alone,  as  a  body^  and 
not  the  component  members  of  it,  has  the  seisin  of  the  estates.*'     So, 
in  Male  on  Elections  268,  it  is  said :  ''  Corporations  are  divided  into 
aggregate  and  sole.    The  former  description  of  persons  have  not  a  right 
to  vote  for  the  lands  of  the  corporation,  for  they  belong  to  the  aggre- 
gate body,  and  are  vested  in  the  corporation  itself,  not  in  the  individual 
members  of  which  it  is  composed,  and  consequently  they  have  but  indi- 
vidually such  an  estate  in  them  as  the  law  requires.     In  this  respect  it 
is  they  differ  from  joint  tenancy  or  tenancy  in  common ;  for  joint  tenants 
and  tenants  in  common  are  each  seised  individually, — the  former,  per 
my  and  per  tout,  the  latter,  of  their  respective  shares  in  the  land,  which 
are  several  in  interest  though  joint  in  possession,  *until  actual  par-  v^ao 
tition  or  severance  is  made."     And  see  Co.  Litt.  380  b,  Butler's  ^ 
note,  citing  Doe  d.  Atkyns  v.  Horde,  1  Burr.  60,  where  Lord  Mansfield 
defines  seisin  to  be  '^  a  technical  term  to  denote  the  completion  of  that 
investiture  by  which  the  tenant  was  admitted  into  the  tenure.*'     The 
interest  of  these  parties  may  be  transferred  by  parol,  an  instrument  in 
writing  not  being  necessary,  as  under  the  statute  of  frauds,  for  the  con- 
veyance of  an  interest  in  land.     The  subject  is  very  elaborately  and 
explicitly  dealt  with  by  Parke,  B.,  in  delivering  the  judgment  of  the 
Court  of  Exchequer  in  Watson  r.  Spratley,  10  Exch.  222,t— "  In  the 
case  of  joint  stock  companies  incorporated  by  acts  of  parliament,  who 
are  generally  possessed  of  land,  the  individual  shareholders  are  quite 
distinct  from  the  corporation.    The  shareholders  are  entitled  to  no  direct 
interest  in  the  land ;  no  part  of  the  realty  is  held  in  trust  for  them  ;  but 
all  they  are  entitled  to  is,  that  the  real  and  personal  property  held  by 
the  corporation  should  be  used  by  them  for  their  benefit,  so  as  to  make 
profits,  which,  when  made,  are  to  be  divided  between  them  rateably, 
according  to  their  number  of  shares,  as  personalty  which  might  be  dis- 
posed of  by  unattested  will  (before  the  Statute  of  Wills),  and  conse- 
quently could  have  been  disposed  of  by  parol.     This  was  decided  in 
Bligh  V.  Brent,  2  Y.  &  C.  294,t — a  case  which,  we  believe,  has  been 
universally  acquiesced  in,  and  followed  by  several  other  cases,  amongst 
others,  Hilton  v.  Geraud,  1  De  Gex  &  S.  187."     "In  the  case  of  Bax- 
ter p.  Brown  (Newman),  where  there  was  a  fulling-mill  held  by  trustees 
for  the  copartners  under  a  partnership  deed,  the  court,  on  the  construc- 
tion of  that  deed,  held  that  there  waa  a  trust  of  the  real  estate  for  each 
copartner,  and  each  copartner  was  held  to  be  entitled  to  vote.    Lord  St. 
Leonards  (Myers  v.  Perigal,  2  De  Gex,  M'N.  &  G.  599,  622),  evidently 
is  dissatisfied  with  that  decision ;  *but,  if  the  construction  of  the  rn^Ao 
iiistrament  was  correct,  and  there  was  a  direct  trust  of  the  real   ^ 
estate  for  each  partner  in  proportion  to  their  shares,  the  decision  was 
no  doubt  perfectly  right."     Would  the  members  of  this  company  have 
acquired  a  settlement  by  estate  in  respect  of  their  interest  in  the  pro- 
perty vested  in  the  body  ?     The  King  v.  The  Inhabitants  of  Belford, 
10  B.  k  C.  64  (E.  C.  L.  R,  vol.  21),  shows  that  they  would  not.     There 
the  burgesses  of  the  borough  of  Belford  were  entitled  to  receive  such 
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share  of  the  rent  of  certain  estates  as  the  corporation  at  large  should 
allow  them.  The  estates  were  vested  in  the  corporation  at  large,  and 
demised  by  lease,  whereby  the  rents  were  reserved  to  the  corporation : 
and  it  was  held  that  a  freeman  of  Belford,  who  resided  in  the  borough, 
and  was  in  the  receipt  of  a  portion  of  the  rents,  which  had  been  assigned 
to  him  by  the  corporation,  did  not  thereby  gain  a  settlement  by  estate. 
Bayley,  J.,  there  says:  "The  estate  was  in  the  corporation."  And 
Parke,  J.,  adds :  "  The  pauper  had  nothing  but  a  privilege  of  taking  a 
portion  of  the  profits  of  the  land  at  the  will  of  the  corporation."  In 
Bligh  V.  Brent,  2  Y.  &  C.  295,t  Alderson,  B.,  says :  "  The  individual 
members  of  a  corporation  are  quite  as  distinct  from  the  metaphysical 
body  called  '  the  corporation'  as  any  others  of  His  Majesty's  subjects 
are."  There  is  nothing  to  distinguish  the  present  from  the  ordinary 
case  of  a  corporation  aggregate.  The  free  fishers  of  Whitstable  are 
made  a  corporation  for  the  express  purpose  of  enabling  them  to  acquire 
and  to  hold  land. 

Denman,  in  reply. — The  case  of  Ex  parte  The  Lancaster  Canal  Com- 
pany, 1  Deac.  &  Gh.  431,  can  hardly  be  considered  as  an  authority :  no 
reasons  are  given  for  the  judgment, — a  circumstance  which  draws  from 
*441  *'^®  reporters  an  expression  of  regret,  seeing  the  importance  *of 
^  the  question  to  the  commercial  world.  All  the  text-books  on  elec- 
tion law  found  themselves  upon  the  same  authority  for  the  position  now 
in  question,  viz.,  the  resolution  of  1624.  Watson  v.  Spratley  and  the 
other  cases  referred  to  were  all  cases  where  the  question  turned  on  what 
was  the  nature  of  the  shares  in  the  particular  company ;  but  none  of 
them  touch  the  point  now  before  the  court,  viz.,  what  is  the  meaning  of 
"  free  land"  in  the  statute  10  H.  6,  c.  2  ?  Cur.  adv.  vult. 

Keating,  J.,  now  delivered  the  judgment  of  the  court : — 

This  was  a  consolidated  appeal  against  a  decision  of  the  revising  bar- 
rister for  the  eastern  division  of  the  county  of  Kent. 

It  appeared  that  one  Edward  Thomas  Andrews,  with  a  number  of 
other  persons,  a  list  of  whose  names,  &c.,  was  appended  to  the  case, 
claimed  to  have  their  names  inserted  in  the  list  of  voters  for  that  county, 
as  members  of  a  certain  corporaition  called  "  The  Company  of  Free 
Fishers  and  Dredgers  of  Whitstable,  in  the  county  of  Kent,"  and  as 
entitled  to  freehold  estates  in  respect  of  such  membership.  The  revising 
barrister  disallowed  the  claims  so  made :  and  we  think  be  was  right  in 
so  doing. 

The  corporation  of  which  the  claimants  were  members  was  created  by 
an  act  of  parliament  of  the  33  6.  3,  c.  42,  which, — after  reciting  that  a 
certain  company  called  "  The  Whitstable  Company  of  Dredgers"  had 
from  time  out  of  mind  held  and  carried  on  under  certain  regulations  an 
oyster-fishery  as  tenants  under  the  lord  of  the  manor  of  Whitstable,  on 
payment  of  an  annual  rent,  and  tliat  it  was  desirable  that  the  company 
Helen  should  be  allowed  to  purchase  the  whole  of  the  *said  manor  and 
^  royalty,  but  that  they  were  disabled  from  so  doing  both  because  it 
was  doubtful  whether  they  were  a  corporation  in  law,  and  also  on  ac- 
count of  the  statutes  of  mortmain, — proceeded  to  enact  that  the  said 
company  should  thenceforth  be  incorporated  by  the  name  of  *'  The  Com- 
pany of  Free  Fishers  and  Dredgers  of  Whitstable,  in  the  county  of 
Kent,"  with  perpetual  succession  and  a  common  seal ;  and  that  the  cor- 
poration should  exercise  all  the  powers  of  the  old  company,  and  have 
power  to  purchase,  have,  take,  and  enjoy  the  manor  and  royalty,  and, 
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vhen  purchased,  to  sell  and  mortgage  the  same,  and,  under  certain 
regalations,  to  borrow  money,  to  be  secured  by  bonds  under  the  commoa 
seal  of  the  corporation. 

In  pursuance  of  the  powers  thus  given,  part  of  the  said  manor  and 
royalty  was  soon  after  the  passing  of  the  act  purchased  by  and  duly 
conyeyed  to  the  corporation,  their  successors  and  assigns,  to  the^  only 
proper  use  and  behoof  of  the  corporation,  their  successors  and  assigns. 

It  appears  to  us  to  be  clear  that  the  effect  of  this  act  of  parliament, 
and  of  the  conveyance  in  pursuance  thereof,  was,  to  vest  the  property 
of  the  company  in  the  corporation,  and  that  the  members  individually 
had  no  seisin,  legal  or  equitable,  in  any  of  the  lands  so  purchased  and 
held,  nor  any  freehold  interest  so  as  to  entitle  them  to  vote  under  the 
act  of  H.  6,  or  any  of  the  more  recent  statutes.  The  legal  estate  was 
undoubtedly  in  the  corporation ;  and  although  the  profits,  when  realized 
by  the  corporation,  were  divisible  amongst  the  members  rateably,  yet  it 
appears  to  us,  looking  to  the  act  of  parliament  and  the  finding  of  the 
revising  barrister,  that  the  right  of  the  individual  members  was  confined 
to  a  share  in  the  profits  when  ascertained  by  a  deduction  of  the  expenses, 
and  did  ^not  extend  to  any  legal  or  equitable  interest  in  the  land  p^^g 
itself.  L 

The  case,  therefore,  comes  within  our  decision  in  Bulmer,  app.,  Nor* 
ris,  resp.,  antd,  p.  32,  and  the  authorities  there  cited  would  have  been 
applicable  to  it.  The  decision  of  the  revising  barrister  will  consequently 
be  affirmed.  Decision  afiirmed. 


Id  some  ofthe  earlier  American  cases,  4  Mass.  596;  Howe  v.  Starkweather^ 

shares  in  turnpike  and  railroad  com-  17  Mass.  243;  Russell  v.  Temple,  3 

panics  and  Other  corporations  dealing  Dana's  Abr.  108.     There  is  doubtless 

in  land,  have  been  held  to  be  real  estate  great  practical  conyeuience  in  the  latter 

aod  descendible  as  such:  Welles  v,  doctrine,  as  it  excludes  many  embarrass- 

Cowles,  2  Conn.  667;  Price  v.  Price,  6  ing  questions,  which  must   otherwise 

Banft  109 ;  see  Cape  Sable  Company's  arise  between  heir  and  eseeutor,  where 

case,  3  Bland's  Chancery  606.    If  this  the  company  also  possesses  and  deals 

l)e  80,  it  might  perhaps  be  contended,  with  personal  estate,  as  is  most  often  the 

that  the  members  of  such  a  corporation  case.     It  seems,  also,  the  most  correct 

bave  a  direct  interest  in  the  land  itself,  on  principle,  because  the  rights  of  the 

ia  other  words,  that  the  corporation  shareholder,  so  far  as  he  can  be  con- 

sbonld  be  considered  as  a  sort  of  part-  sidered  as  distinct  from  the  corporation 

neraUip  with  limited  liability.     For  it  itself,  only  extend  to  compelling  the 

is  difficult  to  see,  except  upon  some  latter  to  employ  the  corporate  property 

such  hypothesis,  how  the  nature  o^f  the  for  its  legitimate  purposes,  and  to  share 

corporate  property  can  determine  the  in  any  profits  arising  therefrom;  and 

character  of  a  corporator's  rights.    The  are,  therefore,  strictly  in  the  nature  of 

tendency  of  the  decisions  is  now,  how-  rights  of  action.     See  Union  Bank  of 

ever,  to  treat  such  shares  as  personal  Tennessee    v.    State,    9    Yerg.    119 ; 

property,  and,  indeed,  they  are  usually  Brightwell  v.  Mallory,  10  Yerg.  196; 

made  such  by  statute :  Johns  v.  Johns,  State  v,  Franklin  Bank,  10  Ohio  91 ; 

1  Ohio  St.  351 ;  Arnold  v.  Ruggles,  Slaymaker  v.   Gettysburg  Bank,   10 

1  Rhode  Island  165;  Tippets  v.  Walker,  Barr  373. 

END  OF  THE  REGISTRATION  CASES. 
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IN  THE  HOUSE  OF  LORDS. 


TRDJITT  VACATION,  1860. 


•WHEATCROFT  and  COX  v.  HICKMAN.    Augutt  8. 

The  proper  test  of  liability  as  a  partner  is  not  whether  the  party  sought  to  be  eharged  baa 
stipulated  for  a  participation  in  profits  as  snob,  but  whether  the  person  by  whom  the  trade 
was  actually  carried  on  earried  it  on  in  the  capacity  of  agent  for  him. 

A.  and  B.,  who  carried  on  the  business  of  iron -masters  in  copartnership,  by  a  deed,  ptirportio^ 
to  be  made  between  A.  and  B.  of  the  first  part,  fire  persons  named  as  trustees  of  the  second 
part,  and  the  sereral  persons  whose  names  were  contained  in  a  schedule  as  ereditora  for  the 
sums  therein  mentioned,  and  who  should  execute  the  deed,  of  the  third  part, — recitio^  that 
tho^said  A.  and  B.  were  indebted  to  the  seferal  persons  parties  thereto  of  the  third  part,  and 
that  they  had  agreed  to  assign  all  their  estate  and  effects  for  the  benefit  of  such  creditors, — 
assigned  the  works  and  all  their  property  and  efiects  to  the  trustees,  upon  trust,  amongst 
other  things,  to  carry  on  the  bunntn  under  the  name  of  **  The  Stanton  Iron  Company,"  and 
out  of  the  profiu  to  pay  interest  on  mortgages,  Ac,  and  to  "pay  and  divitU  the  net  income  of 
the  bueineee  remaining  after  anewering  the  purpoeee  aforeeaid,  unto  and  among  ail  and  nngular 
the  ereditore  of  A,  and  B.,  in  rateable  proportione,  according  to  the  amount  of  their  rtapectiee 
debte  : — 

Held,  by  the  House  of  Lords, — rerersing  the  judgments  of  the  courts  below, — that,  under  this 
deed,  the  ereditore  executing  it  did  not  become  liable  ae  partnere  for  debts  contracted  by  the 
trustees  in  carrying  on  the  trade. 

Benjamin  Smith  and  Josiah  Timmis  Smith  carried  on  business  as 
iron-raerchants  at  the  Stanton  Iron  Works,  in  the  county  of  Derby, 
under  the  firm  of  Benjamin  Smith  k  Son.  In  the  year  1849,  the 
Smiths,  being  in  difficulties,  executed  a  deed  under  which  all  their  pro- 
perty was  conveyed  to  trustees  for  the  benefit  of  their  creditors. 

The  deed  bore  date  the  13th  of  November  1849,  and  purported  to  be 
made  between  Benjamin  Smith  and  Josiah  Timmis  Smith  (described  as 
carrying  on  business  in  copartnership  as  iron-merchants  at  the  Stantoa 
Iron  Works,  in  the  county  of  Derby)  of  the  first  part,  Francis  Sandars, 
John   Thompson,  James    Haywood,  David   Wheatcroft,   and   Samuel 
Walker  Cox,  of  the  second  part,  and  the  said  John  Thompson,  James 
Haywoood,  David  Wheatcroft,  and  the  several  other  persons  and  public 
companies  whose  names  were  set  forth  in  the  schedule  thereunder  writ- 
ten, and  whose  hands  or  names  and  seals  were  thereunto  subscribed  and 
*481  ^^^^^  ^7  ^themselves  or  their  respective  partners,  directors,  trus- 
^  tees,  public  officers,  agents,  or  attorneys,  being  respectively  joint 
creditors  of  the  said  Benjamin  Smith  and  Josiah  Timmis  Smith,  or  separate 
creditors  of  the  said  Benjamin  Smith  and  Josiah  Timmis  Smith  respec 
tively  of  the  third  part.     It  then  recited  that  the  said  Benjamin  Smith 
and  Josiah  Timmis  Smith  had  for  some  time  past  carried  on  business  in 
copartnership  as  iron-masters   and   iron-merchants  under  the  firm  of 
Benjamin  Smith  k  Son,  at  the  Stanton  Iron  Works  aforesaid,  erected 
and  being  in  or  upon  certain  lands  held  (together  with  the  ironstone 
thereunder)  under  a  lease  thereof  granted  to  the  said  Benjamin  Smith 
and  Josiah  Timmis  Smith  for  the  term  of  twenty-one  years  from  the 
25th  of  March,  1846,  by  an  indenture  dated  the  27  th  of  April,  1846, 
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and  made  between  the  Rt.  Hon.  Philip  Henry,  Earl  of  Stanhope,  of 
the  one  part,  and  the  said  Benjamin  Smith  and  Josiah  Timmis  Smith  of 
the  other  part :  and  that  the  said  Benjamin  Smith  and  Josiah  Timmis 
Smith  were  jointly,  and  they  respectively,  or  one  of  them,  were  or  was 
separately,  indebted  to  the  persons  and  companies  parties  thereto  of  the 
third  part,  in  the  several  sums  set  opposite  their  respective  names  in  the 
schedule  thereunder  written, — the  first  part  of  which  schedule  contained 
the  names  of  creditors  of  Benjamin  Smith  separately,  the  second  part  thereof 
the  names  of  creditors  of  Josiah  Timmis  Smith  separately,  and  the  third 
part  the  names  of  creditors  of  the  said  Benjamin  Smith  and  Josiah 
Timmis  Smith  jointly :  and  that  the  said  Benjamin  Smith  and  Josiah 
Timmis  Smith,  for  the  purpose  of  satisfying  their  creditors,  so  far  as 
they  might  be  able,  had  agreed  to  assign  all  their  estate  and  effects  unto 
the  said  parties  thereto  of  the  second  part,  their  executors  and  assigns, 
in  manner  thereinafter  mentioned,  upon  the  trusts  and  with  and  subject 
to  the  powers  and  provisions  thereinafter  expressed  and  contained ;  and 
that  it  had  also  been  agreed  that  the  ^several  creditors  parties  v^aq 
thereto  of  the  third  part  should  enter  into  such  covenant  not  to  ^ 
8ae  the  said  Benjamin  Smith  and  Josiah  Timmis  Smith  as  thereinafter 
contained.     The  indenture  then  witnessed,  that,  in  pursuance  of  the  said 
agreement,  and  in  consideration  of  the  premises,  they  the  said  Benjamin 
Smith  and  Josiah  Timmis  Smith,  and  each  of  them,  did  assign  unto 
Sandars,  Thompson,  Haywood,  Wheatcroft,  and  Cox,  and  their  execu- 
tors, administrators,  and  assigns,  all  and  singular  the  lands,  ironstone,  coal, 
church,  or  fireclay  and  hereditaments  comprised  in  the  said  indenture 
of  lease  of  the  27th  of  April,  1846,  and  all  other  the  lands,  tenements, 
and  hereditaments  of  or  to  which  the  said  Benjamin  Smith  and  Josiah 
Timmis  Smith,  or  either  of  them,  are  or  is  possessed  or  entitled  in  rever- 
sion, expectancy,  or  otherwise,  for  any  term  or  terms  of  years,  either 
absolute  or  determinable  on  any  life  or  lives  or  otherwise,  together  with 
all  mines  and  minerals,  buildings,  erections,  works,  and  fixtures  thereon 
or  therein  respectively,  and  all  rights,  privileges,  easements,  and  appur- 
tenances thereto  respectively  belonging,  either  actually  or  by  repu- 
tation enjoyed,  or  otherwise;  and  also  all  and  singular  the  engines, 
machinery,  gearing,  plant,  movable  fixtures,  tools,  stock  in  trade,  iron, 
ironstone,  limestone,  goods,  wares   and  merchandise,  household   fur- 
niture, plate,  linen,  china,  books  of  account,  book  and  other  debts, 
8om  ana  sums  of  money,  securities  for  money,  policies  of  insurance, 
shares,  rights,  and  interests ;  and  all  other  the  estate  and  effects  what- 
soever and  wheresoever  of  them  the  said  Benjamin  Smith  and  Josiah 
Timmis  Smith,  and  each  of  them,  in  possession,  reversion,  expectancy, 
or  otherwise ;  and  all  the  estate,  right  and  interest,  claim  and  demand 
irhatsoever,  at  law  or  in  equity,  of  them  the  said  Benjamin  Smith  and 
Josiah  Timmis  Smith,  and  each  of  them,  into,  out  of,  or  upon  the  said 
^premises  respectively,  or  any  of  them,  or  any  part  thereof  respec-  r«cQ 
tively, — To  have  and  to  hold  all  such  and  such  parts  of  the  premises  '- 
expressed  to  be  thereby  assigned  as  were  holden  for  any  term,  or  terms 
of  years,  unto  the  said  Sandars,  Thompson,  Haywood,  Wheatcroft,  and 
Cox,  and  their  executors,  administiators,  and  assigns,  for  all  the  residue 
or  respective  residues  then  to  come  of  the  term  or  respective  terms  for 
which  the  same  respectively  were  then  holden,  under  and  subject  to  the 
rents,  covenants,  conditions,  and  agreements  thenceforth  on  the  part  of 
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the  lessee  or  respective  lessees  to  be  paid,  observed,  and  performed ; 
and  to  have  and  to  hold  all  other  the  premises  expressed  to  be  thereby 
assigned,  until  the  said  Sandars,  Thompson,  Haywood,  Wheatcroft  and 
Cox,  and  their  heirs,  executors,  administrators,  and  assigns,  absolutely, 
— nevertheless,  as  to  all  and  singular  the  premises  expressed  to  be 
thereby  assigned,  subject  to  the  legal  mortgages  and  encumbrances  then 
affecting  the  s^me, — and  upon  the  trusts,  and  with  and  subject  to  the 
powers  and  provisions  thereinafter  expressed  and  contained.  The  trus- 
tees, Sandars,  Thompson,  Haywood,  Wheatcroft,  and  Cox,  were  then 
appointed  attorneys  for  the  Smiths,  to  get  in  their  debts,  &c.  And  it 
was  thereby  agreed  and  declared,  that  the  said  Sandars,  Thompson, 
Haywood,  Wheatcroft,  and  Cox,  and  the  survivors  and  survivor  of  them, 
and  the  executors  or  administrators  of  such  survivor,  should  stand  and 
be  possessed  of  and  interested  in  all  such  and  such  parts  of  the  premises 
thereby  expressed  to  be  assigned  as  constituted  separate  property  of  the 
said  Benjamin  Smith  and  Josiah  Timmis  Smith  respectively,  upon  trust  that 
the  said  trustees  or  trustee  should  forthwith,  or  as  soon  as  circumstances 
would  allow,  take  possession  of,  collect,  and  receive  the  same,  and  sell  and 
dispose  of  and  convert  into  money  such  parts  thereof  as  did  not  consist  of 
^tr-t-i  *money,  and  should  pay  and  divide  the  moneys  to  arise  from  such 

^  taking  possession,  collection,  receipt,  sale,  disposition,  and  con- 
version (after  defraying  thereout  all  expenses  attending  the  same),  and 
also  the  net  rents,  issues,  and  profits  of  the  said  separate  property  until 
sale  and  conversion  thereof,  unto  and  among  all  and  singular  the  sepa- 
rate creditors  of  each  of  them  the  said  Benjamin  Smith  and  Josiah 
Timmis  Smith  respectively,  in  rateable  proportions,  according  to  the 
amount  of  their  respective  debts,  and  to  pay  over  and  apply  any  surplus 
arising  therefrom  in  manner  thereinafter  directed  with  respect  to  the 
joint  property  of  the  said  Benjamin  Smith  and  Josiah  Timmis  Smith, 
subject,  nevertheless,  to  the  provisions  thereinafter  contained.  And  it 
was  thereby  agreed  and  declared  that  the  said  trustees,  and  the  survivors 
and  survivor  of  them,  and  their  and  his  assigns,  and  the  executors  and 
administrators  of  such  survivor,  should  stand  and  be  possessed  of  and 
interested  in  all  such  and  such  parts  of  the  premises  expressed  to  be 
thereby  assigned,  as  constituted  joint  property  of  the  said  Benjamin 
Smith  and  Josiah  Timmis  Smith,  upon  trust  that  the  said  trustees  or 
trustee  did  and  should  forthwith,  or  as  soon  as  circumstances  would  allow, 
take  possession  of  the  same,  and  sell,  dispose  of,  and  convert  into  money 
such  parts  thereof  as  should  not  be  necessary  to  carry  on  the  said  busi- 
ness (not  exceeding  in  estimated  value  the  sum  of  .£4000),  under  the 
trust  for  that  purpose  thereinafter  contained,  and  collect  and  receive  such 
parts  thereof  as  consisted  of  debts  or  moneys  due  or  owing  or  payable 
or  to  become  payable  to  the  said  Benjamin  Smith  and  Josiah  Timmis 
Smith  jointly,  and  hold  and  dispose  of  the  moneys  to  arise  by  all  or  any 
of  such  means  (after  payment  thereout  of  all  expenses  attending  the 
same),  and  by  the  net  rents,  issues,  and  profits  of  the  last-mentioned 
^^.Qi  trust  premises,  until  sale  and  conversion  ^thereof,  as  part  of  the 

^  gross  income  to  arise  from  the  business  to  be  continued  and  carried 
on  under  the  trust  in  that  behalf  thereinafter  contained :  And  upon 
further  truit  that  they  the  taid  trustees  or  trustee,  and  their  or  his 
assigns,  did  and  should  continue  and  carry  on,  under  the  name  or  style 
of  the  Stanton  Iron  Company,  the  business  theretofore  carried  on  by  the 
said  Benjamin  Smith  and  Josiah  Timmis  Smith  in  copartnership  (U 
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aforetaid,  and,  for  that  purpose,  use,  occupy,  manage,  maintain,  and 
employ  the  said  work  and  all  other  the  joint  property  thereby  assigned, 
in  such  manner  as  the  said  trustees  or  trustee  should  deem  expedient ; 
vith'  full  power  for  the  said  trustees  or  trustee,  and  they  were  thereby 
authorized  and  empowered,  to  hold  any  portion  of  the  trust  property  for 
the  space  of  two  calendar  months  from  the  date  thereof  undisposed  of, 
if  they  should  so  think  fit ;  and,  further,  for  the  said  trustees  or  trustee 
from  time  to  time  to  sell  and  convert  into  money  any  trust  property  for 
the  time  being  used  in  or  held  for  the  purposes  of  the  said  business,  and 
which  they  or  he  might  think  it  unnecessary  to  hold  or  retain,  or  advis- 
able to  dispose  of  for  the  purposes  thereof,  and  the  money  to  arise 
thereby,  after  payment  thereout  of  all  expenses  attending  such  sale  and 
conversion,  to  be  held  and  disposed  of  as  part  of  the  gross  income 
arising  from  the  said  business ;  and  with  power  as  occasion  might  require 
to  procure  any  new  or  renewed  lease  of  any  part  of  the  business  pro- 
perty for  the  time  being  held  under  lease,  on  such  terms  as  they  or  he 
might  deem  expedient,  and  to  pay  the  fines,  premiums,  and  expenses  for 
and  attending  any  such  new  or  renewed  lease  out  of  the  income  arising 
from  the  said  business ;  and  with  power  to  insure  any  of  the  business  pro- 
perty, &c. ;  and  with  power  for  the  said  trustees  or  trustee  from  time  to 
time  to  erect,  make,  procure,  and  employ  *all  such  buildings,  erec-  r^ro 
tions,  ways,  works,  engines,  machinery,  live  and  dead  stock,  car-  ^ 
riages,  tools,  implements,  conveniences,  and  things  whatsoever,  as  they  or 
he  should  think  necessary  or  convenient  for  the  purpose  of  the  said  busi- 
ness, and  to  maintain  and  keep,  repair,  alter,  remove,  dispose  of,  and 
replace  the  buildings,  erections,  ways,  works,  engines,  machinery,  live 
aud  dead  stock,  carriages,  tools,  implements,  conveniences,  and  things 
for  the  time  being  used  in  or  held  for  the  purposes  of  the  said  business, 
as  they  or  he  should  think  fit ;  and  with  power  to  sell  and  dispose  of  the 
iron  already  or  thereafter  to  be  made,  obtained,  or  manufactured,  and 
other  the  stock  in  trade  for  the  time  being,  at  such  times,  upon  such 
terms,  and  in  manner  in  all  respects  as  they  or  he  should  think  fit ;  and 
with  power,  for  any  of  the  purposes  aforesaid,  or  otherwise  in  relation 
to  the  said  business,  to  employ  all  such  managers,  overseers,  viewers, 
clerks,  travellers,  agents,  workmen,  miners,  servants,  and  other  persons, 
as  the  said  trustees  or  trustee  should  deem  expedient,  and  to  pay  or 
allow  them  such  salaries,  commission,  wages,  or  other  remuneration,  as 
they  or  he  should  think  fit ;  and  generally  with  full  power  for  the  said 
trustees  or  trustee  to  enter  into,  make,  do,  and  execute  all  such  con- 
tracts, agreements,  instruments,  acts,  deeds,  matters,  and  things  what- 
soever in  or  about  or  in  relation  to  the  continuing  and  carrying  on  the 
said  business  as  they  or  he  should  think  proper,  as  fully  ana  effectually 
to  all  intents,  effects,  and  purposes,  as  if  they  or  he  were  or  was  solely 
and  absolutely  entitled  thereto  and  to  the  property  employed  therein  ; 
and  it  was  thereby  declared  and  agreed  that  the  clear  rents,  issues,  and 
profits  of  any  lands  or  other  property  for  the  time  being  held  for  the 
purpose  of  the  said  business  should  be  applied  as  part  of  the  gross  in- 
come of  the  business,  and  that  the  said  trustees  or  trustee  should 
*by  and  out  of  the  gross  income  of  the  business  pay  the  rents  r^zA 
and  observe  and  perform  the  lessees'  covenants  and  agreements  ■- 
reserved  and  contained  in  the  said  indenture  of  lease  of  the  27th  of 
April,  1846,  or  in  any  other  lease  or  leases  under  which  any  heredita- 
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TDents  for  the  time  being  held  for  the  purpose  of  the  business  should  be 
holden  ;  and  also  pay  and  discharge  the  interest  as  it  became  due  and 
payable  upon  the  said  mortgages  and  encumbrances,  and  also  pay  and 
defray  all  the  costs  and  expenses  of  and  relating  to  the  preparing,  en- 
grossing, and  executing  those  presents,  and  also  all  costs  and  expenses 
to  be  incurred  from  time  to  time  for  any  of  the  purposes  thereinbefore 
expressed  in  the  powers  relating  to  the  said  business,  and  all  other  ex- 
penses and  losses  to  be  incurred  or  sustained  in  carrying  on  the  said 
business  as  aforesaid ;  and  should  pay  and  divide  the  net  income  of  the  said 
business  remaining  after  answering  the  purposes  aforesaid^  unto  and 
among  all  and  Singular  the  creditors  of  the  said  Benjamin  Smith  and 
Tosiah  Timmis  Smith,  and  each  ofthem^  in  rateable  proportions  accord- 
ing to  the  amount  of  their  respective  debts, — subject,^ nevertheless,  to  the 
provisions  thereinafter  contained :  provided  always,  that,  in  distributing 
such  net  income,  the  same  should  be  deemed  and  taken  to  be  the  joint 
property  of  the  said  Benjamin  Smith  and  Josiah  Timmis  Smith :  And 
it  was  thereby  agreed  and  declared  that  it  should  be  lawful  for  the  trus- 
tees or  trustee,  of  their  or  his  own  accord,  and  upon  the  request  in 
writing  of  any  two  or  more  joint  creditors,  parties  thereto,  whose  debts 
should  amount  together  to  80002.,  it  should  be  incumbent  upon  the  said 
trustees  or  trustee  within  seven  days  afer  such  request,  from  time  to  time 
during  the  continuance  of  any  of  the  trusts  thereby  declared,  to  call  a  meet- 
ing or  meetings  of  the  joint-creditors  at  anyplace  or  places  within  or  near 
3,,c--|  *the  town  of  Derby  aforesaid  [of  which  notice  was  to  be  given  in 

-'  manner  therein  provided] :  And  it  was  thereby  also  agreed  and 
declared  by  and  between  all  the  parties  thereto,  that  the  majority  in 
value  of  the  joint  creditors  present  at  any  such  meeting,  including  trus- 
tees, being  creditors,  should  have  full  power  for  the  general  benefit  of 
the  creditors  to  make,  alter,  add  to,  or  diminish  from  the  powers,  trusts, 
and  provisions  therein  contained,  and  to  make  any  rules  or  directions 
relative  to  the  discontinuance  of  the  said  business,  and  the  present  or 
future  management  thereof,  and  of  any  property  for  the  time  being  used 
therein  or  connected  therewith,  and  relative  to  the  commencement, 
prosecution,  or  defence  of  any  action,  suit,  or  other  proceedings,  and  the 
payment,  agreement,  or  composition  with  any  party  whatever,  of  any 
debt,  contract,  matter,  or  thing  in  respect  of  or  relating  to  the  said  busi- 
ness or  the  joint  property ;  and  that  the  same,  and  all  such  orders  and 
directions  should  be  binding  and  conclusive  upon  all  creditors,  whether 
concurring  in  making  the  same  or  not:  And  it  was  thereby  further  agreed 
and  declared,  that,  whenever  the  majority  in  value  of  the  joint  creditors 
present  at  any  such  meeting  as  aforesaid  should  order  or  direct  the  dis- 
continuance of  the  said  business,  the  same  should  be  discontinued,  either 
immediately  or  at  such  time  and  in  such  manner  as  should  be  directed 
by  any  such  order  or  direction  as  aforesaid ;  and  thereupon,  or  as  soon 
thereafter  as  circumstances  would  admit  of,  the  said  trustees  or  trustee 
should  wind  up  the  affairs  of  such  business,  and  sell  and  dispose  of, 
collect,  and  convert  into  money  the  said  works  (subject  as  aforesaid), 
goodwill,  stock  in  trade,  assets,  and  effects  thereof,  and  all  other  trust 
property  for  the  time  being  held  for  the  purpose  thereof  or  connected 
therewith,  and  should,  by  and  out  of  the  moneys  to  arise  by  such  sale, 
3^cf5-i  disposition,  collection,  and  *conversion  into  money,  pay,  defray, 

•J  and  satisfy  all  the  costs  and  expenses  of  or  attending  the  same, 
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and  the  coets  of  and  relating  to  the  preparing,  engrossing,  and  executing 
those  presents  (so  far  as  the  same  should  not  have  been  otherwise  satis- 
fied), and  all  the  debts,  contracts,  engagements,  and  liabilities  of  the 
said  business  which  should  have  been  incurred  by  the  trustees  or  trustee 
as  aforesaid,  and  all  costs,  charges,  losses,  and  expenses  incurred  in  the 
management  of  the  said  business,  or  connected  with  the  carrying  on  or 
windine  up  of  the  same,  and  should  pay  and  divide  the  clear  residue  of 
the  said  moneys  unto  and  among  all  and  singular  the  creditors  of  the 
said  Benjamin  Smith  and  Josiah  Timmis  Smith,  and  each  of  them,  in 
rateable  proportions,  according  to  the  amount  of  their  respective  debts, — 
subject,  nevertheless,  to  the  provisions  thereinafter  contained. 

The  deed  then  contained  provisions  for  the  distribution  of  the  joint 
and  separate  estates, — ^for  payment  of  debts  secured  by  mortgage,  &c., — 
for  the  keeping  and  inspection  of  accounts,  and  their  production  at  meet- 
ings,— power  to  the  trustees  to  compromise  debts,  to  refer  disputes  to 
arbitration,  to  employ  the  Messrs.  Smith  to  assist  in  the  execution  of 
any  of  the  trusts,  to  sell  by  auction,  &c.,  and,  the  debts  being  satisfied, 
to  hold  the  residue  for  the  Sf  essrs.  Smith,  their  executors,  &;c.  Provided 
always,  and  it  was  thereby  agreed  and  declared,  that,  if  the  said  trustees 
thereinbefore  named,  or  any  of  them,  or  any  trustee  or  trustees  to  be 
appointed  as  thereinafter  mentioned,  should  die,  or  be  absent  from  the 
kingdom  more  than  six  calendar  months  at  any  one  time,  or  desire  to  bo 
discharged  from  or  refuse  or  become  incapable  to  act  in  the  trusts  or 
powers  thereby  in  them  reposed  or  to  them  given  as  aforesaid,  before 
the  same  should  be  fully  executed,  performed,  or  discharged,  or  become 
incapable  of  "^effect,  then  and  so  often  as  the  same  should  happen  p^cc^ 
it  should  be  lawful  for  the  surviving  or  continuing  trustees  or  trus-  ^ 
tee  for  the  time  being,  by  and  with  the  consent  of  the  majority  of  credit- 
ors in  value  attending  any  meeting  to  be  called  as  aforesaid,  or  for  that 
purpose  specially,  from  time  to  time  to  appoint  any  other  person  or  per- 
sons to  be  a  trustee  or  trustees  in  the  stead  or  place  of  the  trustee  or 
trustees  so  dying,  &c.,  &c. 

The  deed  further  contained  the  usual  indemnity  clause,  and  a  declara- 
tion that  those  presents  were  made  with  the  intention,  and  upon  the 
condition,  that  all  creditors  executing  or  becoming  otherwise  bound  by 
the  same,  were  .to  accept  the  provisions  for  payment  of  debts  thereby 
made,  in  full  satisfaction  of  their  respective  claims  and  demands  upon 
the  said  Benjamin  Smith  and  Josiah  Timmis  Smith,  and  each  of  them, 
jointly  and  respectively,  but  without  prejudice  to  any  rights  or  remediqs 
as  to  third  persons ;  a  covenant  not  to  sue  the  said  Benjamin  Smith  and 
Josiah  Timmis  Smith,  or  either  of  them,  and  that,  *'  in  case  any  of  the 
Baid  covenanting  parties,  or  any  creditors  who  should  become  bound  by 
those  presents  pursuant  to  the  provisions  of  the  Bankrupt  Law  Consoli- 
dation Act,  their  or  any  of  their  respective  heirs,  executors,  administra- 
tors, or  assigns,  should  commence  or  prosecute  any  such  action,  suit,  or 
other  proceeding  contrary  to  the  true  intent  of  those  presents,  the  said 
Benjamin  Smith  and  Josiah  Timmis  Smith,  or  either  of  them,  their  or 
either  of  their  heirs,  executors,  or  admjpistrators,  might  plead  those 
presents  as  a  general  release  in  bar  thereof;"  and  a  proviso,  that,  in 
case  the  deed  should  not  within  three  calendar  months  be  executed  by 
or  on  behalf  of  six-sevenths  in  number  and  value  of  the  joint  creditors 
of  the  Smiths  whose  debts  respectively  amounted  to  102.  and  upwards, 
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3Kf  Q-i  the  same  should  be  void, — but  ^without  prejudice  to  any  act  done 
-'  by  the  trustees  under  or  by  virtue  thereof  in  the  mean  time. 

This  deed  was  duly  executed  by  the  two  Smiths,  and  by  Sandars, 
Thompson,  Haywood,  Wheatcroft,  and  Cox,  as  trustees,  and  also  by  the 
required  number  of  creditors,  among  whom  were  Wheatcroft  and  Cox, 
both  of  whom  were  also  proved  to  have  attended  meetings  of  the  creditors 
held  pursuant  to  the  deed. 

Cox  at  first  declined  to  accept  the  office  of  trustee,  but  eventually 
agreed  to  do  so  upon  being  indemnified ;  and  Wheatcroft  resigned  the 
office  within  six  weeks  after  the  execution  of  the  deed,  and  his  resigna- 
tion was  accepted  by  the  other  trustees,  but  no  new  trustee  was  appointed 
in  his  place. 

The  business  was  carried  on  under  the  trusts  of  this  deed  down  to  the 
year  1855,  in  the  name  of  The  Stanton  Iron  Company.  The  plaintiff 
had  supplied  the  company  with  iron-ore  in  the  years  1853,  1854,  and 
1855.  The  supply  in  the  latter  year  amounted  to  1406/.  11«.,  for  which 
the  plaintiff  drew  three  bills  of  exchange,  which  were  addressed  ^'  To  the 
Stanton  Iron  Company,"  and  accepted  '^Per  pro.  the  Stanton  Iron 
Company,  James  Haywood." 

These  bills  having  been  dishonoured,  the  present  action  was  brought 
against  Cox  and  Wheatcroft,  charging  them  as  partners  in  the  concern, 
— either  as  being  trustees,  or  creditors  for  whose  benefit  the  business 
was  carried  on,  or  as  being  persons  who  had  been  held  out  as  partners. 

The  cause  was  tried  before  Jervis,  C.  J.,  at  the  sittings  at  Westminster 
after  Hilary  Term,  1856,  when  a  verdict  was  found  for  the  defendants, 
leave  being  reserved  to  the  plaintiff  to  move  to  enter  a  verdict  for  him 
for  the  amount  of  the  bills  and  interest,  if  the  court  should  be  of  opinion 
that  the  defendants  were  under  the  circumstances  liable  as  partners. 
i^cq-]  *A  rule  nisi  was  accordingly  obtained  to  enter  a  verdict  for  the 
^  plaintiff,  which  in  Trinity  Term,  1856,  was  made  absolute, — the 
Court  of  Common  Pleas  holding,  upon  the  authority  of  Owen  v.  Body,  5 
Ad.  k  E.  28  (E.  C.  L.  R.  vol.  81),  6  N.  &  M.  448  (E.  C.  L.  R.  vol. 
86),  and  Janes  v.  Whitbread,  11  C.  B.  406  (E:  C.  L.  R.  vol.  7S),  that 
the  creditors  executing  this  deed  became  partners  in  the  trade  agreed 
to  be  carried  on  under  it :  see  18  C.  B.  617  (E.  C.  L.  R.  vol.  86). 

The  defendants  appealed  from  this  decision ;  and  the  .case  was  argued 
in  the  Exchequer  Chamber  on  the  4th  and  5th  of  February,  1857,  and, 
after  time  taken  to  consider,  that  court  gave  judgment  on  the  25th  of 
I^ovember,  1857, — Coleridge,  J.,  Erie,  J.,  and  Crompton,  J.,  agreeing 
with  the  court  below  that  the  creditors  executing  the  deed  became  part- 
ners in  the  concern  carried  on  by  the  trustees  under  it ;  Martin,  B., 
Bramwell,  B.,  and  Watson,  B.,  holding  that  they  did  not :  3  C.  B.,  N. 
S.  523  (E.  C.  L.  R.  vol.  91). 

Upon  appeal  to  the  House  of  Lords,*  the  following  question  was  pro- 
pounded to  the  judges, — ^'Are  the  defendants  liable  upon  these  bills 
of  exchange?" 

The  case  was  argued  by  Sir  R.  Bethelly  A.  6.,  and  Millwardj  for  the 
appellant  Wheatcroft,  and  B^illj  Q.  C,  WeUby,  and  Boden^  for  Cox ; 
and  by  RoUj  Q.  C,  and  Fields  for  the  respondent.(a) 

(a)  The  "reasons"  assigned  on  tbe  part  of  the  appellants  were  as  follows  : — 
"  1.  That  no  liability  attached  to  the  appellant  in  eonsequenoe  of  having  executed  the  said 
deed  as  a  creditor  of  Messrs.  Smith,  or  otherwise : 
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*The  following  were  tbe  authorities  which  were  mainly  relied  p^g^ 
upon,— Grace  v.  Smith,  2  Sir  W.  Bl.  998 ;  Young  v.  Axtell,  2^ 
H.  BL  242 ;  Waugh  v.  Carver,  2  H.  Bl.  236 ;  Cheap  v.  Cramond,  4  B. 
k  Aid.  663  (E.  C.  L.  R.  vol.  6) ;  Woodman  *v.  Baldock,  8  Taunt,  r^^g. 
676  (E.  C.  L.  R.  vol.  4);  The  Bank  of  South  Cj^rolina  v.  Case,  l 
8  B.  4  C.  427  (E.  C.  L.  R.  vol.  16),  2  M.  &  R.  459 ;  Vere  v.  Ashby, 
10  B.  &  C.  288 ;  Owen  v.  Body,  6  Ad.  k  E.  28  (E.  C.  L.  R.  vol.  31), 
6  N.  4  M.  448  (E.  C.  L.  R.  vol.  36) ;  Pott  v.  Eyton,  3  C.  B.  32  (E.  C. 
L.  R.  vol.  64) ;  Barry  v.  Nesham,  3  C.  B.  641 ;  Heyhoe  v.  Burge,  9  C. 
B.  431  (E.  C.  L.  R.  vol.  67) ;  Janes  v.  Whi thread,  11  C.  B.  406  (E.  C. 
L.  R.  vol.  73) ;  Bond  v.  Pittard,  3  M.  &  W.  357  ;t  Re  Stanton  Iron 
Company,  21  Bevan  164,  and  Ernest  v,  Nicholls,  6  House  of  Lord 
Cases  401. 

The  judges  who  heard  the  argument,  viz.  PoUocky  0.  B.,  Wightman, 
J.,  Williams,  J.,  Crompton,  J.,  Ghannell,  B.,  and  Blackburn,  J.,  not 
being  of  accord,  delivered  their  opinions  seriatim,  as  follows : — 

Blackbu&n,  J. — My  Lords,  In  my  opinion,  the  defendants  in  this 

*'2.  Tbat  the  basioess  carried  on  under  the  deed  of  the  13th  of  November,  1849,  and  in  the 
name  of  the  Stanton  Iron  Company,  was  carried  on  bj  the  tmstees  thereander,  and  they  con- 
ititoted  the  company,  and  not  the  ^neral  body  of  creditors  of  Messrs.  Smith  who  executed 
the  deed  or  were  affeeted  by  its  proTisions, — the  deed  being  binding  on  creditors  who  had  not 
ueeated,  nnder  the  prorisions  of  the  224th  and  following  sections  of  the  Bankrupt  Law  Con- 
solidation Act,  1849,  12  A  13  Vict.  c.  106 : 

"  Z.  That  no  authority  was  in  any  way  conferred  by  the  appellant  upon  James  Haywood, 
who  accepted  the  bills  sued  upon  in  the  name  of  The  Stanton  Iron  Company,  to  pledge  the 
liability  of  the  appellant  by  such  acceptance  or  otherwise : 

"4.  That  the  persons,  if  any,  made  liable  by  such  acceptance,  were  the  tmstees  who  were 
carrying  on  the  business : 

**  b.  That  the  appellant  was  not  a  partner  or  shareholder  in  any  way  in  the  said  Stanton 
Iron  Company,  and  had  no  right  or  power  to  interfere  about  the  conduct  of  its  affairs,  and  was 
not  interested  in  its  affairs  further  than  the  claim  to  have  paid  to  him  the  amount  due  to  him 
u  a  creditor  of  Messrs.  Smith  :    ^ 

*'  6.  That  the  position  of  the  appellant  is  the  same  as  if  he  had  lent  to  the  parties  carrying 
on  tbe  business  a  sum  equal  to  the  amount  of  the  debt  due  to  him  from  Messrs.  Smith,  which 
amount,  and  no  more,  waa  to  be  repaid  to  him  in  course  of  time : 

"  7.  That  the  appellant  had  no  interest  in  any  profits  of  the  company,  as  such  : 

"8.  That  the  appellant  can  be  made  liable  only  by  showing  that  the  acceptances  in  question 
are  his  own  acts,  which  they  are  not ;  or,  secondly,  by  showing  that  he  authorized  the  person 
aocepting  to  bind  him  by  such  aeoeptance,  and  there  is  nothing  to  show  this ;  or,  thirdly,  by 
ibowing  that  the  appellant  so  conducted  himself  as  to  induce  people  to  treat  the  acceptance  as 
binding  upon  him ;  and  the  judgment  cannot  be  supported  on  this  ground,  because  it  appears 
that  tbe  appellant  was  not  known  as  being  connected  in  any  way  with  the  concern  : 

**  9.  That  the  appellant  is  not  liable  merely  by  reason  of  his  name  having  been  used  as  a 
tnistce  in  the  deed  of  1849,  he  having  ceased  to  be  such  immediately  afterwards  and  long  before 
tbe  aeeeptances  in  question  were  given." 

The  respondent  submitted  that  the  judgment  ought  to  be  affirmed,  with  interest  and  costs,  and 
Um  appeal  dismissed,  for  the  following  amongst  other  reasons : — 

"  1.  Because  the  appellant  was  entitled,  under  the  provisions  of  the  deed  of  the  13th  of 
NoTember,  1849,  to  the  profits  (if  any)  of  the  said  business,  and  was  liable  to  the  debts  and 
tagagements  of  the  same: 

**t.  Because  the  appellant  was  a  party  to  the  said  deed  of  the  third  part,  and  was  as  such 
liable  to  the  debts  and  engagements  of  Uie  business  tbe  eby  agreed  to  be  carried  on : 

"3.  Because  the  appellant  was  a  member  of  the  firm  described  in  the  said  deed,  and  upon 
the  aeeeptances  in  question,  as  The  Stanton  Iron  Company : 

"4.  BeeauRe  the  business  of  The  Stanton  Iron  Company  was  carried  on  by  the  appellant 
jointly  with  other  persons,  by  the  agency  of  the  persons  mentioned  in  the  ease  as  trustees : 

"S.  Because  James  Haywood,  the  person  by  whose  hand  the  aooeptanoes  in  question  were 
■•4e,  had  power  to  bind  the  appellant  by  such  acceptances : 

<<  Lastly,  became  the  appellant  is  liable  as  a  party  to  the  said  deed  of  the  second  part." 
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case  are  liable  as  acceptors  of  the  bills  of  exchange  declared  upon.  The 
^(i21  4^^^^^^°'  ^^  ™7  ^opinion,  entirely  depends  on  the  effect  of  the  deed  of 
-J  arrangement.  If  the  effect  of  that  deed  is  such  that  creditors 
executing  it  thereby  give  authority  to  those  managing  The  Stanton  Iron 
Company  to  bind  them  to  third  persons  in  the  usual  course  of  basiness 
by  accepting  bills,  the  defendants  have  given  such  authority.  If  the 
effect  of  the  deed  is  not  such  that  creditors  executing  that  deed  give 
authority  to  bind  them  as  to  third  persons,  the  defendants  are  not  shown 
to  have  given  any  authority :  for,  they  have  never  acted  as  trustees ; 
nor  does  it  appear  that  they  have  done  any  act  beyond  what  was  proper 
to  carry  out  the  arrangement  contained  in  that  deed. 

The  principal  object  of  the  deed  of  arrangement  is,  to  divide  the  pro- 
perty of  the  Smiths  amongst  the  creditors  according  to  the  rules  observed 
in  bankruptcy ;  and,  for  this  purpose,  their  property  is  assigned  to  trus- 
tees. The  goodwill  of  the  business  which  had  been  carried  on  by  the 
Smiths  under  th^  style  of  Benjamin  Smith  &  Son,  was  part  of  their 
joint  estate ;  and  those  who  had  the  making  of  the  arrangement  appear 
to  have  thought  it  a  valuable  part  of  the  joint  estate.  Instead  of  dis- 
posing of  it  to  third  persons,  or  suffering  it  to  be  lost,  the  arrangement 
made,  was,  that  the  business  should  in  future  be  carried  on  under  a  new 
style,  that  of  The  Stanton  Iron  Company,  by  the  trustees,  in  the  man- 
ner stipulated'  for  in  the  deed  to  which  the  creditors  are  parties.  The 
question,  in  my  opinion,  is,  whether  the  stipulations  are  such  as  to  ren- 
der those  creditors  who  are  parties  to  the  deed  partners  in  The  Stanton 
Iron  Company,  so  far  at  least  as  regards  liability  to  third  persons. 

Some  of  the  judges  in  the  court  below  have  expressed  an  opinion  that 
there  is  a  distinction  between  the  present  question  and  that  which  would 
^631  ^^^^  ^Tisen  *i{  the  question  had  been  whether  the  defendants  were 
^  liable  for  the  consideration  of  these  bills.  I  am,  however,  of 
opinion  that  no  such  distinction  exists.  I  apprehend  that  all  cases  as 
to  liability  of  partners  to  contracts  are  branches  of  the  law  of  agency, 
and  that  the  question  always  is,  whether  the  contract  entered  into  is 
within  the  scope  of  the  authority  conferred  by  those  who  are  sought  to 
be  charged  upon  the  person  actually  making  the  contract.  But  I  take 
it,  that,  as  matter  of  law,  those  who  are  partners  in  a  trading  firm  do 
confer  upon  those  who  are  permitted  to  manage  the  concern  authority 
to  make  all  contracts  which  in  the  exigency  of  the  business  are  neces- 
sary and  proper  and  customary.  This  prim&  facie  authority  may  be 
restricted  by  express  agreement ;  but,  unless  those  who  deal  with  the 
firm  have  notice  of  this  restriction,  they  are  entitled  to  hold  all  who  are 
partners'  bound  by  the  prim&  facie  authority  conferred  on  the  manager ; 
and  that  equally  whether  the  persons  sought  to  be  charged  were  persons 
to  whom  the  creditors  gave  credit,  or  dormant  partners,  of  whose  exist- 
ence they  were  unaware.  I  think  the  justice  of  this  rule  as  applicable 
to  dormant  partners  very  questionable ;  but  I  do  not  think  it  open  to 
question  that  it  is  the  rule  of  law.  I  think  that,  where,  as  in  the  pre- 
sent case,  the  accepting  of  bills  is  a  necessary  and  customary  part  of 
the  business,  the  authority  to  accept  them  is  conferred  as  much  as  the 
authority  to  contract  the  debts  for  which  they  are  given.  It  is  true,  the 
authority  is  limited  to  accepting  bills  in  the  name  of  the  firm,  and  binds 
only  those  included  in  that  firm ;  but  all  who  are  partners  are  included 
in  the  firm. 
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I  think,  therefore,  as  already  said,  that  the  question  is,  whether  the 
stipalations  in  the  deed  are  such  as  to  constitute  a  partnership  quoad 
third  persons ;  and,  to  ^determine  that  question,  we  must  look  to  r-^^^ 
the  terms  of  the  deed.     The  material  stipulations,  as  it  seems  to  ^ 
me,  are  the  following : — ^The  trustees  are,  as  soon  as  possible,  to  convert 
into  money  such  parts  of  the  joint  property  of  the  two  Smiths  as  shall 
not  be  necessary  to  carry  on  the  said  business  (that  excepted  property 
not  to  exceed  40002.) ;  they  are  to  carry  on  the  business  under  the 
name  of   The  Stanton  Iron  Company,  for  which  purpose  they  are 
clothed  with  all  the  powers  proper  to  be  confided  to  the  managers  of 
such  a  concern.     It  is  agreed,  that,  after  paying  all  the  expenses  and 
losses  to  be  incurred  or  sustained  in  carrying  on  the  business,  they  shall 
pay  and  divide  the  net  income  of  the  said  business  remaining  after 
answering  the  purposes  aforesaid,  unto  and  among  the  creditors  of  the 
Smiths,   in   rateable  proportions,  according  to  the  amount   of  their 
respective  debts,  subject  to  the  provisions  thereinafter  contained.     The 
deed  then  provides  that  the  trustees  at  any  time  may,  and,  on  the  requi- 
sition of  joint  creditors  whose  debts  together  amount  to  8000Z.,  must, 
call  a  meeting  of  the  creditors,  and  that  the  decision  of  the  majority  at 
such  meeting  shall  have  full  power,  for  the  general  benefit  of  the  credit- 
ors, to  give  any  directions  for  the  discontinuance  of  the  business,  or 
"for  the  present  or  future  management  thereof,"  which  shall  be  binding 
on  all  the  creditors,  whether  concurring  or  not.     The  Smiths  have  no 
vote  in  determining  how  the  business  is  to  be  managed ;  and  the  trus- 
tees are  absolutely  bound  to  obey  the  directions  of  the  meeting  of  cre- 
ditors.    If  the  concern  is  wound  up,  the  clear  residue  of  the  moneys, 
after  paying  all  expenses,  shall  be  divided  among  the  creditors  of  the 
Smiths  rateably  as  joint  property.     It  is  provided,  that,  when  the  debts 
of  the  several  creditors  are  paid  in  full,  the  trustees  shidl  make  over  the 
property  for  the  benefit  of  the  Smiths ;  and  this  clause  is  *to  be  r^oiz 
noticed  as  being  the  only  clause  in  which  the  trusts  are  for  the  ^ 
benefit  of  the  Smiths,  except  so  far  as  they  are  benefited  by  the  liqui- 
dation of  their  debts.    And  it  is  to  be  noticed,  that,  from  its  nature,  it 
can  only  oome  into  operation  when  the  trade  of  The  Stanton  Iron  Com- 
pany ceases.     It  is  provided,  amongst  other  things,  that  every  creditor 
shall  have  a  right  at  all  times  to  inspect  the  books  of  the  firm.     No  such 
power  of  inspection  is  given  to  the  Smiths.     Then  follows  a  provision 
for  the  trustees,  "by  and  with  the  consent  of  a  majority  of  credit- 
ors in  value  attending  any  meeting  of  creditors,"  to  appoint  fresh  trus- 
tees in  the  room  of  those  retiring.     The  Smiths  have  no  voice  in  this. 
Then  follows  an  agreement  that  all  creditors  executing  or  becoming 
otherwise  bound  by  the  deed  should  accept  its  provisions  in  full  satisfac- 
tion of  their  claim  upon  the  Smiths ;  and  that,  in  case  any  of  them  sue 
for  their  debts,  this  deed  may  be  pleaded  as  a  release. 

These,  I  think,  are  the  whole  of  the  material  parts  of  the  deed.  There 
is  no  stipulation  in  the  deed  as  to  who  is  to  provide  for  payment  of  the 
partnership  liabilities,  in  case  the  losses  should  be  so  great  as  to  exceed 
the  sam  of  40002.,  which  the  trustees  were  authorized  to  retain  for  the 
purpose  of  carrying  on  the  business.  The  parties  seem  not  to  have  anti- 
cipated, or  at  all  events  not  to  have  provided  for,  such  a  contingency, 
which,  though  a  probable  one,  is  often  overlooked  by  those  entering  on 
^  trade:  but  the  rule  of  law  is  clear  enough,  that  those  who  are  partners 
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in  the  concern  must  bear  such  liabilities;  so  that  I  once  more  repeat, 
the  question  comes  round  to  whether  the  stipulations  are  such  as  to  con- 
stitute a  partnership  amongst  the  creditors. 

Now,  on  looking  at  the  provisions  of  the  deed,  it  seems  to  me  that 
4,/.^-i  they  are,  in  substance,  such  as  would  *be  proper  if  the  creditors 
-I  constituted  themselves  a  Joint  Stock  Company,  such  as  it  would 
have  been  at  common  law,  and  made  the  trustees  their  managing 
directors,  but  agreed  that  the  partnership  should  cease  as  soon  as  a 
certain  sum,  in  this  case  the  amount  of  their  debts,  was  realized.  I 
find  that  the  business  is  to  be  carried  on  by  the  trustees  under  the  con- 
trol of  the  creditors,  who  may  give  what  directions  they  think  fit  as  to 
the  management  of  the  business;  that  the  creditors  are  to  have  a  voice 
in  nominating  fresh  trustees,  in  case  they  are  changed ;  and  that  the 
creditors  are  to  have  a  right  to  inspect  the  books.  And,  moreover,  I 
find  that  the  creditors  alone  are  to  have  these  powers;  no  similar  powers 
being  given  to  the  Smiths.  Then  I  find  also  that  the  trustees  are  bound 
to  pay  over  the  net  income,  after  paying  all  expenses  of  the  concern, 
rateably  among  the  creditors.  It  was  suggested  at  your  Lordships' 
Bar,  that  there  was  some  distinction  between  the  net  income,  after  pay- 
ing all  outgoings,  and  the  net  profits ;  but  I  am  unable  to  understand 
what  that  distinction  is. 

The  arrangement  is,  that  the  trading  might  terminate  on  the  creditors 
being  paid;  which,  perhaps,  was  the  termination  which  the  persons 
entering  into  the  arrangement  hoped  for.  In  that  case,  the  deed  pro- 
vides that  the  property  shall  be  made  over  to  the  Smiths ;  but,  by  so 
doing,  the  trade  of  The  Stanton  Iron  Company  ceases.  Whoever  the 
partners  in  that  firm  might  be,  they  are  no  longer  to  carry  on  the  busi- 
ness after  the  property  is  assigned  to  the  Smiths.  It  might  terminate 
by  the  concern  being  stopped  by  the  creditors  whilst  it  was  yet  solvent ; 
that  event  is  anticipated  by  the  deed ;  and,  in  that  case,  it  is  provided 
that  the  surplus,  after  paying  all  losses,  should  be  divided  amongst  the 
creditors.  It  might  continue,  for  an  indefinite  period,  neither  so  pro- 
^cn-i  ductive  as  to  pay  the  '^'creditors  in  full,  nor  so  bad  as  to  be 
•^  stopped ;  and,  whilst  it  was  so  continued,  the  creditors  were  to 
have  the  net  income  or  profits  and  the  control  of  the  management  of 
the  concern,  and  they  were  only  to  have  these  powers.  Does  this  make 
them  interested  in  the  property  or  profits,  so  as  to  make  them  partners  ? 
That  question  depends  on  the  effect  of  the  deed ;  and  it  will  be  answered 
when  we  have  determined  the  extent  of  their  interest  in  the  property  of 
the  firm.  Suppose, — ^a  not  impossible  case, — that  the  trustees  had,  as 
individuals,  contracted  a  joint  debt  for  some  purpose  unconnected  with 
The  Stanton  Iron  Company;  could  the  partnership  property  of  The 
Stanton  Iron  Company  have  been  taken  to  pay  that  debt  ?  Or,  if  the 
trustees  had  become  reduced  to  one  person,  and  he  had  become  a  bank- 
rupt, would  the  assets  of  The  Stanton  Iron  Company  have  passed  to  his 
assignees  7  Or,  would  the  creditors  who  were  parties  to  the  deed  of 
arrangement  have  been  entitled  in  either  case  to  say  that  the  property 
was  in  equity  theirs,  and  that  the  trustees,  except  in  so  far  as  they  were 
creditors,  had  no  beneficial  interest  in  it  ?  That  is  a  question  which 
depends  on  the  construction  of  the  deed.  I  think  the  construction  of 
the  deed  is  such  that  the  creditors  parties  to  the  deed  have  bargained 
that  they  shall  have  a  hold  over  the  whole  property  of  the  firm,  divided 
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or  undirided ;  and  I  think  this  bargain  is  eflTectual ;  and,  if  so,  that  the 
creditors  do  take  the  profits  of  the  concern,  so  as  to  make  them  their 
property  before  they  are  divided. 

The  deed  does  not  provide  Trhat  is  to  be  done  in  the  case  which  has 
actnallj  happened,  viz.  that  of  the  concern  proving  insolvent ;  but  the 
law  declares  that  those  who  take  the  profits  of  a  trading  concern,  as 
such,  are  liable  to  the  losses,  even  if  they  have  stipulated  to  the 
^contrary:  Waugh  v.  Carver  (2  H.  Bl.  235),  1  Smith's  Leading  p^^r^ 
Gases  786,  and  the  notes  thereto.  ^ 

The  phrase,  taking  the  profits  as  such,  is  not  a  happy  one;  and  there 
is  some  difficulty  at  times  in  defining  what  it  means ;  but  I  think  it  at 
all  events  means  this : — It  is  not  possible,  according  to  the  common  law, 
to  cause  a  trading  concern  to  be  carried  on  upon  the  terms  that  the 
advantages  of  a  partnership,  including  the  participation  in  profits  and 
the  partnership  lien  and  security  over  the  assets  of  the  firm,  shall  belong 
to  those  who  have  but  &  limited  liability.     I  am  aware  of  no  case  or 
authority  inconsistent  with  the  proposition  thus  guarded.    Now,  it  seems 
to  me  that  the  present  defendants  have,  by  the  deed  to  which  they  are 
parties,  stipulated  that  the  business  shall  be  carried  on  for  their  benefit 
and  under  their  control  and  that  they  shall  be  interested  in  all  the  pro- 
perty of  the  firm  to  such  an  extent  as  to  have  a  partnership  lien  upon  it. 
This  shtfws  that  they  are  not  merely  persons  permitting  the  Smiths  or 
the  trustees  to  carry  on  the  business,  and  relying  on  it  as  a  fund  for 
payment,  but  that  they  take  the  profits  as  such ;  and,  having  done  so, 
they  are  partners  as  regards  third  persons.     I  agree  that  the  question 
is  one  of  agency,  viz.  whether  the  defendants  authorized  the  managers 
of  this  firm  to  bind  them ;  but  I  think  it  is  an  incident  attached  by  law 
to  a  participation  in  the  profits  to  the  above  extent,  that  such  authority 
is  given  to  those  managing  the  concern.     I  think,  for  the  reasons  I  have 
giren,  that  this  arrangement  deed  does  amount  to  a  stipulation  for  a 
participation  in  the  profits  as  such  by  the  creditors. 

For  these  reasons,  I  am  of  opinion  that  the  defendants  are  liable  as 
acceptors  of  the  bills  of  exchange  declared  upon. 

♦Channell,  B. — My  Lords,  The  question  proposed   by  your  p^^gg 
Lordships  for  the  consideration  of  the  judges,  is,  *^  Are  the  defend-  ^ 
ants  in  this  case  liable  as  acceptors  of  the  bills  of  exchange  declared 
upon  ?" 

It  appears  to  me  that  both  defendants  stand  on  the  same  footing ;  that 
both  defendants  are  liable  upon  the  bills,  or  neither.  Cox  never  acted 
88  trustee.  Wheatcroft  acted  for  a  short  time,  but  resigned  his  trust 
according  to  the  provisions  of  the  deed  before  the  goods  were  supplied 
the  price  of  which  is  sought  to  be  recovered. 

I  do  not  rely  altogether  upon  the  distinction  taken  by  those  of  the 
jadges  of  the  court  below  with  whose  judgments  otherwise  and  in  the 
result  I  agree ;  that  is  to  say,  on  the  distinction  between  an  action  on 
these  bills  and  an  action  for  goods  sold  and  delivered. 

If  the  deed  does  not  constitute  the  defendants  partners  in  the  busi- 
ness carried  on  under  the  name  of  The  Stanton  Iron  Company,  upon 
whom  the  bills  are  drawn,  the  defendants  are  not  liable  on  the  bills ;  if 
the  deed  did  constitute  them  partners  in  the  business  so  carried  on,  they 
would  be  liable,  both  on  the  bills,  and  for  the  consideration  of  them. 
Their  liability  appears  to  me  to  depend  entirely  on  the  deed,  for  I  see 
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nothing  done  by  them  at  the  meetings  which  they  attended  which  can 
create  a  liability  if  the  deed  does  not. 

That  deed  contains  no  authority,  I  think,  to  pledge  the  credit  of  the 
defendants ;  but  it  is  said  that  by  executing  the  deed  the  defendants 
became  partners  as  regards  third  persons,  by  reason  of  the  interest  they 
take  in  the  net  profits,  and  that  the  business  carried  on  under  the  deed 
was  the  business  of  the  defendants  and  the  other  creditors  of  the  third 
part. 

The  provisions  of  the  deed  are  carefully  analyzed  and  sufficiently  set 
forth  in  the  judgment  of  the  Master  of  the  Rolls,  which  is  with  the 
*701  P^P^''^  before  your  '^'Lordships ;  I  refer  to  that  judgment  for  the 
-I  provisions  of  the  deed.(a)  I  think  that  no  new  trade  or  concern 
was  carried  on.  It  seems  to  me  that  it  was  the  old  concern,  though 
carried  on  under  the  management  of  trustees,  and  under  a  new  name ; 
that  it  was  to  be  carried  on  by  parties  in  whom  the  Smiths  on  the  one 
hand,  and  the  general  body  of  creditors  on  the  other  hand,  placed  con- 
fidence, that  is  to  say,  by  the  trustees ;  but  that  it  was  the  business  of 
the  Smiths ;  that  the  creditors  who  had  rights  against  the  Smiths,  which 
they  might  have  enforced  by  legal  proceedings,  in  effect,  in  considera- 
tion of  the  arrangement  that  the  trade  for  the  future  should  be  carried 
on  by  the  trustees,  and  not  under  the  management  of  the  Smiths,  agreed 
to  forego  their  ordinary  rights  as  creditors  against  their  debtors,  and  to 
receive  a  sum  equivalent  to  what  was  the  amount  of  their  debts,  when 
the  net  profits  (that  is,  as  I  understand,  profits  made  after  satisfying  all 
new  debts)  should  enable  the  trustees  to  pay  the  parties  of  the  third  part 
such  equivalent  sum. 

The  business  was,  I  think,  the  business  of  the  Smiths,  carried  on  with 
a  view  to  their  ultimate  benefit ;  and  the  fact  that  the  creditors  had 
power  to  put  an  end  to  the  management  by  the  trustees,  and  to  discon* 
tinue  the  business,  and  to  require  the  property,  the  capital,  to  be  sold 
and  divided  amongst  them  in  satisfaction  or  part  satisfaction  of  moneys 
which,  according  to  my  understanding  of  the  deed,  and  by  virtue  of  the 
deed  of  arrangement,  became  a  charge  on  the  property  of  Messrs.  Smith, 
does  not  vary  the  case  so  as  constitute  the  creditors  of  the  third  part 
partners  in  the  business.  The  creditors  of  the  third  part  had  no  power, 
I  think,  by  virtue  of  the  deed,  to  take  upon  themselves  the  management 
of  the  business. 

*711  ^Supposing  that  I  am  wrong  in  considering  the  business  carried 
-I  on  under  the  deed  as  the  old  business  under  a  new  name,  and 
that  the  business  is  to  be  considered  a  new  business,  I  think  the  creditors, 
parties  to  the  deed  of  the  third  part,  may  be  likened  to  parties  who  had 
made  loans  to  the  new  partnership  to  the  extent  of  their  debts  against 
the  old  concern,  and  that,  by  stipulating  to  receive  payment  of  their 
loans  out  of  the  net  profits,  the  amount  to  be  received  not  varying  with 
the  rate  of  the  net  profits  so  as  to  give  them  any  interest  beyond  the 
amount  of  their  loan,  they  did  not  render  themselves  partners.  That 
was  the  view  taken  by  His  Honour  the  Master  of  the  Rolls  with  reference 
to  this  deed.  No  doubt,  the  judgment  is  to  be  considered  as  only  decid- 
ing that  this  deed  did  not  constitute  a  partnership  within  the  meaning 
of  the  Winding-up  Acts.     But  the  whole  reasoning  goes  to  shoWy  that, 

(a)  In  n  Stanton  Iron  Company,  21  Beavan  16i. 
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in  tbe  opinion  ofi  that  learned  judge,  there  was  no  partnership  created 
by  tbe  deed :  and  I  adopt  that  view. 

Gases  were  cited  in  the  argument  which  appear  to  me  to  estabh'sh 
more  or  less  clearly  and  satisfactorily  certain  principles  of  partnership 
law  which  do  not  apply  to  or  govern  this  case ;  and  it  is  not,  in  my  view- 
of  the  case,  necessary  to  go  into  those  authorities ;  but,  as  to  Owen  v. 
Body,  5  Ad.  &  E.  28  (E.  C.  L.  R.  vol.  81),  6  N.  &  M.  448  (E.  C.  L.  R. 
vol  36),  I  may  say  that  I  think  that  case  only  decided,  that,  where 
there  was  fair  ground  for  contending  that  a  certain  proposed  arrange- 
ment might  amount  to  a  partnership,  a  creditor  might  fairly  object  to 
execute  the  deed,  and,  so  objecting,  it  was  invalid  against  him,  a  non- 
execoting  creditor.  •  See  the  observations  of  Maule,  J.y  in  M'Alpine  v. 
Mangnall,  3  C.  B.  496  (E.  C.  L.  R.  vol.  54). 

Upon  the  whole,  I  think  that  an  agreement  by  a  debtor  with  his 
creditors,  to  apply  net  profits  (if  any)  in  payment  of  old  debts,  and  on 
the  part  of  the  *creditor8  to  give  up  their  rights  to  be  paid  out  of  r^rro 
the  capital,  taking  their  chance  of  being  paid  out  of  the  net  profits  '- 
which  may  be  made  after  payment  .of  new  debts,  does  not  create,  as 
regards  third  persons,  a  partnership,  such  third  persons  not  knowing  of 
the  arrangement,  and  not  having  trusted  the  creditors,  and  the  creditors 
not  having  held  themselves  out  to  such  third  persons  as  parties  liable. 

I  therefore  humbly  answer  your  Lordships'  question  in  the  negative. 

Crompton,  J. — My  Lords,  I  take  the  same  view  of  the  effect  of  the 
deed  in  this  case  that  was  taken  of  it  by  my  Brother  Coleridge  in  the 
Coort  of  Exchequer  Chamber ;  and  I  quite  agree  in  the  reasons  he  there 
gave  for  our  judgment.     Vide  8  C.  B.,  N.  S.  564  (E.  C.  L.  R.  vol.  91). 

It  seems  to  me  that  the  old  concern  of  the  insolvents,  Messrs.  Smith, 
being  put  an  end  to,  the  creditors,  by  the  deed  in  question,  came  to  an 
agreement  amongst  themselves  that  the  business  should  be  carried  on  by 
their  agents  under  a  new  firm,  for  their  benefit. 

Whilst  such  business  was  so  carried  on,  and  until  the  amount  of  the 
debts  was  paid  off,  or  until  they  should  choose  to  discontinue  the  busi- 
ness, the  net  income  of  the  business  was,  by  the  express  words  of  the 
deed,  to  be  ^^  divided  amongst  the  joint  creditors  in  rateable  proportions 
according  to  the  amount  of  their  respective  debts." 

I  cannot  doubt  that  an  arrangement  so  to  carry  on  a  business  with 
BQcb  a  participation  of  profits,  renders  the  parties  liable  as  partners  to 
persons  furnishing  goods  or  giving  credit,  according  to  the  course  of 
trade,  to  the  firm. 

The  question,  therefore,  seems  to  be  whether  the  defendants  in  error 
were  right  in  the  construction  they  put  on  this  deed.  The  plaintiffs  in 
error  contended  *that  the  real  effect  was,  that  the  trustees  were  r^tno 
trastees  for  the  Smiths,  that  the  property  was  to  be  theirs,  and  ^ 
that  it  was  their  assent  only  which  invested  the  trustees  with  their  trust. 
But  the  Smiths  were  to  have  no  management  or  control  in  the  new  con- 
cern ;  they  were  not  to  be  summoned  to  any  meetings  or  to  have  any 
right  to  interfere  in  the  slightest  degree  with  the  management  of  the 
concern,  or  with  the  disposal  of  the  property,  or  with  the  duration  of 
the  trade.  If  by  any  chance  the  amount  of  the  twenty  shillings  in  the 
pound  should  be  ever  realized,  they  might  take  the  trade  and  any  capital 
left  to  themselves,  but  the  trustees  were  not  to  carry  on  the  business  for 
them.    It  seems  strange  to  say  that  they  were  interested  in  the  profits 
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to  arise  whilst  the  business  was  being  carried  on  under  the  deed,  none 
of  which  profits  they  were  to  touch,  but  which  were  to  go  in  discharge 
of  debts  to  which  they  were  no  longer  liable.  They  had  in  effect  sold 
the  business  with,  its  capital  for  so  lone  a  time  as  the  creditors  chose  to 
carry  it  on  for  their  own  benefit,  or  until  the  amount  of  their  abandoned 
debts  should  be  realized.  The  creditors  preferred  to  have  the  profits  of 
the  trade  during  the  duration  of  the  new  business,  to  having  the  pro- 
perty which  would  have  been  distributable  amongst  them  under  a  bank- 
ruptcy ;  and  in  effect  they  purchased  the  business  for  the  limited  time, 
each  creditor  giving  up  so  much  of  his  right  to  a  share  in  the  property, 
and  by  the  deed  his  share  of  profits  being  proportionate  to  the  amount 
of  his  abandoned  debt.  '*  The  new  provisions,'*  that  is,  the  payment 
from  the  profits,  are  expressly  declared  *'  to  be  a  satisfaction ;"  and  the 
formal  words  of  immediate  release  are  not  included  merely  from  fear  of 
some  technical  difiiculty  as  to  collateral  remedies ;  but,  as  between  the 
Smiths  and  the  individual  creditors,  the  debts  are  entirely  destroyed. 
^,jM^  *For  whom,  then,  are  the  trusts  as  to  the  profits  whilst  the  busi- 
^  ness  lasts  ?  Surely,  not  for.the  Smiths,  who  can  have  nothing  out 
of  the  business  of  the  firm  in  question  whilst  carried  on  by  the  trustees. 
Their  assent  was  necessary,  and  the  bargain  was  a  good  one  probably 
for  them ;  but  they  really  have  no  more  to  do  with  the  business  than  a 
solvent  firm  whose  business  is  purchased, — as  put  by  my  brother  Cole- 
ridge. 

It  need  not  be  discussed  whether  the  Smiths  might  be  made  liable  as 
partners  by  reason  of  their  very  remote  interest  in  getting  back  the 
business  for  themselves  after  payment  of  the  twenty  shillings  in  the 
pound.  That  business,  if  ever  they  were  to  get  it,  was  not,  however,  a 
business  to  be  carried  on  under  the  deed ;  for,  there  is  no  trust  for  carry- 
ing on  the  business  when  their  time  arrives.  The  trust  is  only  to  carry 
it  on  whilst  the  creditors  are  interested,  and  choose  to  have  it  continued. 
It  is  difficult  to  my  mind  to  see  that  the  Smiths  can  be  termed  partici 
pators  in  the  profits,  as  they  take  nothing  from  the  fund  to  which  the 
new  creditors  of  the  firm  may  look. 

Stress  was  laid  upon  the  provisions  of  the  deed  wherein  it  is  said  that 
the  moneys  are  to  be  deemed  the  property  of  the  two  Smiths.  When 
looked  at,  however,  this  provision  points  only  to  the  joint  and  not  the 
separate  property,  and  regulates  the  distribution  amongst  the  joint 
creditors.  And,  even  if  that  were  not  so,  such  a  provision  could  not 
alter  the  real  nature  of  the  transaction,  according  to  which  the  property 
was  by  a  binding  deed  to  be  traded  with  for  the  benefit  of  the  creditors, 
and  might  be  entirely  lost  or  disposed  of  by  them,  and  could  not  be 
withdrawn  or  touched  by  the  Smiths  so  long  as  the  creditors  chose  to 
carry  on  the  business  for  their  own  benefit ;  and  the  only  interest  of  the 
Smiths  was  in  the  somewhat  remote  contingency  of  the  payment  of  the 
twenty  shillings  in  the  pound. 

j^i^e-i  '''It  cannot  alter  the  question,  that  the  legal  property  was  vested 
-^  in  trustees  for  the  creditors.  The  creditors  had  the  equitable  pro- 
perty and  the  full  control  over  it  vested  in  them,  whilst  the  partnership 
lasted ;  and  the  trustees,  as  trustees,  had  no  beneficial  property  what- 
soever ;  and  it  can  be  of  no  consequence  that  the  legal  property  in  the 
capital  of  a  concern  is  vested  for  convenience  in  trustees  or  managers. 

But  it  is  said  that  the  trustees  are  the  persons  really  liable.     If  they 
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are  liable,  they  must  be  liable  as  holding  themselves  out  to  the  world, 
as  it  is  called,  as  the  real  contractors.  As  creditors,  two  of  them  are 
in  the  same  position  as  the  rest  of  the  creditors ;  bat,  taking  them  to  bo 
trustees  merely,  they  could  only  be  liable  as  the  ostensible  partners,  as 
they  really  have  no  interest  as  tmstees.  They  seem  to  me,  however,  as 
between  them  and  the  creditors,  to  be  the  mere  agents  of  the  creditors. 
The  creditors  have  the  most  entire  control  of  the  whole  concern.  They 
are  expressly  empowered  to  give  any  "  orders  or  directions  for  the  pre- 
sent or  future  management;"  they  are  to  direct  the  continuance  or 
putting  an  end  to  the  business,  and  to  make  any  composition  as  to  debts 
and  as  to  the  property ;  and  they  are  the  only  persons  to  whom  the 
managers  can  look  for  funds,  in  the  event  of  the  property  left  in  the 
concern  being  lost  or  insufficient.  These  managers  seem  to  me  not  to 
differ  in  any  respect  from  the  managers  of  a  joint  stock  company.  Sup- 
pose such  a  company  to  have  started  before  the  Joint  Stock  Companies 
Act,  and  to  have  gone  on  at  common  law,  there  must  have  been  the 
same  arrangements  as  here  for  meetings  when  the  number  was  too  large 
for  each  partner  or  member  to  act  individually ;  and  they  must  have 
had  managers  to  act  for  them,  in  whom  the  legal  property  might  proba- 
bly be  vested  for  convenience.  Though  called  trustees  in  the  deed,  the 
'persons  so  intrusted  were  really  managers,  and,  as  far  as  the  ri^^o 
management  of  the  concern  went,  the  mere  agents  of  the  creditors,  ^ 
who  had  the  entire  control  over  them. 

In  what,  then,  does  the  present  case  differ  from  that  of  ten  persons 
setting  up  a  new  business  in  the  names  of  two  or  three  managers,  they 
having  to  divide  all  the  profits  ?  The  present  case,  indeed,  is  not  even 
one  of  a  trading  in  the  names  of  the  managers,  but  in  a  name  which 
may  comprehend  any  partners ;  and  the  clause  of  the  deed  so  much 
relied  on  by  the  plaintiffs  in  error,  which  stipulates  that  they  shall  carry 
it  on  in  the  name  of  The  Stanton  Iron  Company,  must  surely  be  quite 
inoperative  as  to  any  limitation  of  the  liability  to  such  persons,  when 
the  role  of  law  is  so  well  recognised,  that  no  agreement  amongst  part- 
ners can  prevent  the  liability  to  third  persons  arising  from  the  partici- 
pation of  profits.  I  can  see  no  hardship,  under  this  particular  deed,  in 
the  creditors  who  are  to  have  the  profits  being  liable  for  the  funds  and 
goods  from  which  the  profits  are  to  be  made,  except  the  general  hardship 
of  large  liability  from  small  investments,  attempted  to  be  remedied  by 
the  Limited  Liability  Acts. 

The  only  authority  at  all  at  variance  with  the  liability  of  the  creditors, 
seems  to  be  that  of  M'Alpine  v.  Mangnall,  in  which  case,  however,  the 
point  did  not  arise,  and  does  not  seem  to  have  been  very  fully  discussed, 
and  in  which  it  seems  very  probable  that  the  deed  was  one  according  to 
which  Bridson  was  himself  to  carry  on  the  trade  under  inspection.  On 
the  other  hand,  Owen  v.  Body,  and  the  recognition  of  that  case  by  the 
Court  of  Common  Pleas  in  Janes  v.  Whitbread,  with  the  very  decided 
approbation  of  Mr.  Justice  Maule  in  that  case  of  the  doctrine  as  ex- 
plained by  him,  are  in  favour  of  the  plaintiffs  below. 

*  I  cannot  think  that  the  limit  of  the  amount  which  the  parties  r^^^ 
are  ultimately  to  receive,  or  the  limited  length  of  time  during  which  ^ 
the  partnership  may  be  carried  on,  or  the  object  being  to  get  more  in 
payment  of  the  debts  than  they  would  otherwise  have  done,  or  the  fact 
that  the  debts  might  be  paid  and  the  interest  in  the  profits  of  any  one 
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or  more  of  the  creditors  might  cease,  can  at  all  lessen  the  liability  of 
the  creditors.  It  seems  to  me,  that,  whilst  the  business  is  carried  on  for 
their  profit  under  their  control,  they  are  liable  for  the  debts  of  the  con- 
cern upon  very  well-settled  principles  of  law,  which  I  think  it  would  be 
dangerous  to  interfere  with,  except  by  an  act  of  the  legislature. 

For  these  reasons,  I  answer  your  Lordships'  questions  in  the  affirma- 
tive. 

Williams,  J. — My  Lords,  I  am  of  opinion  that  the  defendants  in  this 
case  are  liable  as  acceptors  of  the  bills  of  exchange. 

The  consideration  of  the  case  divides  itself  into  two  inquiries, — first, 
did  the  creditors  who  executed  the  trust-deed  become  partners  in  the 
business  carried  on  by  the  trustees  under  the  provisions  of.  the  deed  ? 
Secondly,  if  they  did  so,  are  they  liable  as  acceptors  of  the  bills  on  which 
these  actions  are  brought  ? 

The  first  question  plainly  depends  on  the  construction  of  the  trust- 
deed.  On  the  part  of  the  plaintiff  it  was  argued,  that  the  trust  is  for 
the  benefit  of  the  creditors ;  that  the  business  is  to  be  carried  on  solely 
for  their  benefit  until  their  debts  shall  have  been  paid ;  and  that  the 
trustees  are  to  carry  it  on  under  the  authority  of  the  creditors,  as  their 
agents.  On  the  part  of  the  defendants,  it  was  argued  that,  the  trust 
was  rather  for  the  benefit  of  the  Smiths,  the  debtors,  to  enable  them 
i^^rro-i  better  to  realize  the  assets  to  pay  the  ^creditors  in  full,  and  to 
-I  obtain  a  surplus  for  themselves ;  and,  further,  that  the  authority 
conferred  on  the  trustees  by  the  deed,  to  deal  with  the  plant  and  other 
property  necessary  for  the  conduct  of  the  business,  and  also  to  carry  on 
the  business  itself  according  to  the  provisions  of  the  deed,  is  conferred 
on  them  by  the  Smiths,  and  not  by  the  creditors ;  so  that  the  trustees 
ought  to  be  regarded  as  agents  for  the  Smiths,  and  not  as  agents  for  the 
creditors. 

But  I  am  of  opinion  that  these  latter  arguments  are  not  well  founded. 
It  appears  to  me  that  the  true  construction  of  the  deed  is,  that  the 
creditors  in  effect  buy  the  goodwill  of  the  business,  and  the  means  for 
carrying  it  on  for  their  own  benefit  until  enough  shall  have  been  earned 
to  pay  their  debts  in  full,  at  the  price  of  consenting  to  accept  the  pro- 
visions of  the  deed  in  full  satisfaction  of  their  claims  against  the  Smiths, 
and  of  entering  into  the  covenant  not  to  sue  them  in  respect  thereof. 
The  business  is  then  to  be  carried  on,  not  under  the  old  firm  of  ^'  Benja- 
min Smith  &  Son,"  but  under  the  new  firm  of  ^'  The  Stanton  Iron  Com- 
pany." The  profits  are  to  be  appropriated  exclusively  to  the  payment 
of  the  debts  of  the  creditors  until  they  are  paid  off;  and  the  trustees 
are  placed  under  the  control  of  the  general  body  of  creditors,  who  may, 
at  their  pleasure,  alter,  add  to,  or  diminish,  the  powers,  trusts,  and  pro- 
visions of  the  deed,  and  may  (in  effect)  appoint  new  trustees,  and  may 
direct  that  the  works  shall  be  discontinued ;  and,  in  such  case,  the  trus- 
tees are  to  wind  up  the  business,  and,  after  paying  all  the  expenses  and 
liabilities,  divide  the  clear  residue  amongst  the  creditors  rateably,  in 
proportion  to  their  respective  debts.  The  effect  of  all  these  provisions 
appears  to  me  to  be,  that  the  creditors,  having  by  the  sacrifice  of  their 
claims  on  the  Smiths  acquired  the  means  of  carrying  on  a  trade  for 
♦701  ^^^^^  0^^  benefit,  arrange  the  *mode  of  doing  so  by  constituting  a 
^  certain  number  of  themselves  managers  of  the  concern  under  the 
name  of  trustees,  who  are  to  carry  it  on  subject  to  the  control  of  the 
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general  body.  If  this  be  the  true  construction  of  the  deed,  I  do  not 
see  how  it  can  be  doubted  that  the  business  carried  on  under  its  provi- 
sions is,  in  effect,  carried  on  by  all  the  creditors  as  partners. 

It  remains  to  consider  whether,  supposing  they  were  thus  constituted 
partners,  it  follows  that  they  are  liable  as  acceptors  of  these  bills.  I 
lure  already  had  occasion  to  express  my  opinion  that  the  business  car- 
rief]  on  under  the  provisions  of  the  trust-deed  must  be  regarded  as  in 
effect  carried  on  by  the  trustees  as  managing  partners  for  the  general 
body  of  the  creditors,  under  the  firm  of  "The  Stanton  Iron  Company.*' 
And,  if  this  be  so,  it  seems  necessarily  to  follow,  that,  as  against  those 
with  whom  they  deal,  the  creditors  are  to  be  deemed  the  company,  and 
each  creditor  must  be  liable  on  the  acceptances  in  question,  inasmuch  as 
they  were  accepted  by  one  of  such  managing  partners,  in  the  name  of 
the  firm,  for  iron-ore  previously  delivered  to  the  company  by  the  plain- 
tiff for  the  purposes  of  the  works,  it  being  the  usual  practice  to  give  such 
bills  for  ore  so  supplied. 

For  these  reasons,  I  have  to  answer  your  Lordships'  question  in  the 
affirmative. 

WiGHTMAN,  J. — The  appellants  in  this  case  were  sued  as  acceptors 
of  three  bills  of  exchange,  by  the  respondent,  who  was  the  drawer.  The 
bills  are  directed  to  ''The  Stanton  Iron  Company,  near  Derby,"  and 
are  accepted  '*  Per  pro.  The  Stanton  Iron  Company,  James  Haywood." 
The  declaration  alleges  that  the  bills  were  directed  to  the  appellants 
**by  and  under  the  name  of  The  Stanton  Iron  Company,"  i^nd  that  the 
appellants  accepted  them. 

*It  appears  that  the  appellants  and  many  other  persons  were  r^^^/v 
creditors  of  Messrs.  Benjamin  Smith  and  Josiah  Timmis  Smith,  ^ 
who  carried  on  business  in  copartnership  as  iron-masters  and  iron-mer- 
chants at  the  Stanton  Iron  Works,  near  Derby,  and  who,  becoming 
insolvent,  executed  a  deed  of  composition  on  the  13th  of  November, 
1849.  This  deed  purports  to  be  made  between  the  Smiths  of  the  first 
part,  Mr.  Sandars  and  four  other  persons  of  the  second  part,  and  the 
Beveral  persons  whose  names  are  set  forth  in  the  schedule  to  the  deed, 
being  joint  creditors  of  the  two  Smiths,  or  separate  creditors  of  each  of 
them  respectively,  of  the  third  part.  And  by  it  the  Smiths  assign  to 
Sandars  and  the  four  other  persons  of  the  second  part  all  their  property 
whatsoever,  upon  the  trusts  mentioned  in  the  deed,  and,  amongst  others, 
that  they  the  said  trustees  and  their  assigns  did  and  should  continue  and 
carry  on  under  the  name  and  style  of  ''  The  Stanton  Iron  Company," 
the  business  theretofore  carried  on  by  the  Smiths ;  and  very  general  and 
extensive  powers  are  given  to  them  for  carrying  on  the  business ;  and  it 
provides  for  their  payment,  out  of  the  gross  income  of  the  business,  of 
certain  charges,  and  the  expenses  and  any  losses  that  might  be  incurred 
in  carrying  on  the  business ;  and  then  it  directs  that  ^^  they  should  pay 
and  divide  the  net  income  of  the  business  remaining  after  answering 
the  purpose  aforesaid  unto  and  among  all  and  singular  the  creditors  of 
the  Smiths,  and  each  of  them,  in  rateable  proportions  according  to  the 
amount  of  their  respective  debts," — with  an  ultimate  trust  for  the 
Smiths  when  all  the  debts  of  the  creditors  are  paid,  and  with  power  for 
the  trustees  to  employ  such  servants  and  /igents,  and  at  such  salaries, 
u  they  think  fit,  and  generally  to  make  such  contracts,  and  do  all  such 
things  in  relation  to  the  carrying  on  the  business,  as  they  shall  think 
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^Rll  P^^P®''  *^  fully  and  effectually  to  all  intents  and  purposes  as  if 

-^  they  were  solely  and  absolutely  entitled  thereto. 

The  deed  contains  provisions  for  calling  meeting  of  the  creditois, 
and  gives  power  to  the  majority  in  value  of  the  creditors  at  a  meeting 
to  alter  the  trusts  and  make  rules  as  to  the  management  of  the  business 
and  the  discontinuance  of  it;  and,  if  they  ordered  the  discontinuance, 
the  trustees  were  to  wind  it  up.  There  is  also  a  provision  that  the 
creditors  who  execute  the  deed,  accept  the  provision  for  payment  therein 
made  in  satisfaction  of  their  claims  upon  the  Smiths,  who  may  plead 
that  deed  as  a  release. 

Both  of  the  appellants  were  named  as  trustees  in  the  deed ;  but,  as 
they  both  ceased  to  be  trustees  long  before  any  question  of  liability 
arose,  no  argument  is  raised  upon  that  point :  but,  if  they  are  liable 
at  all,  they  are  said  to  be  so  by  reason  of  their  having  executed  the 
deed  as  creditors. 

The  question  is,  whether  the  creditors  are,  by  the  execution  of  the 
deed,  partners  with  the  trustees  and  inter  se  in  carrying  on  the  busi- 
ness,— or,  rather,  whether  the  creditors  who  executed  the  deed  are  not 
the  real  partners  carrying  on  the  business,  and  the  trustees  merely  their 
agents,  and  not  principals  or  partners,  except  as  far  as  they  are  creditors 
executing  the  deed. 

The  bills  are  drawn  upon  The  Stanton  Iron  Company,  and  accepted 
by  Haywood,  by  procuration  of  the  company.  By  the  terms  of  the 
deed,  the  trustees  are  the  persons  who  carry  on  the  business  under  that 
name ;  a. id  all  the  stock  in  trade  and  property  of  the  concern  would  be 
vested  in  them,  or  it  would  be  impossible  for  them  to  execute  the  trust. 
The  iron  which  was  the  consideration  for  the  bills  would  be  part  of  the 
trust  property  vested  in  the  trustees ;  but,  if  they  did  not  happen  to 
*821  ^^  creditors,  or  had  ceased  to  be  creditors,  *they  would,  according 
^  to  the  argument  for  the  respondent,  be  merely  the  agents  for  the 
creditors,  who  are  the  persons  xeally  carrying  on  the  business,  and  so 
not  liable  at  all.  Suppose  that  the  trustees  had  not  been  creditors,  and 
bad  accepted  the  bills  in  their  own  names,  stating  themselves  to  be  The 
Stanton  Iron  Company,  would  the  creditors  have  been  liable  upon  that 
acceptance?  I  should  think  not:  and  that  the  trustees  could  not  be 
considered  as  mere  agents  for  the  creditors. 

It  is  said  that  a  person  who  shares  in  net  profits  is  a  partner.  That 
may  be  so  in  some  cases,  but  not  in  all ;  and  it  may  be  material  to 
consider  in  what  sense  the  words  ^'sharing  in  the  profits"  are  used.  In 
the  present  case,  I  greatly  doubt  whether  the  creditor  who  merely 
obtains  payment  of  a  debt  incurred  in  the  business,  by  being  paid  the 
exact  amount  of  his  debt,  and  no  more,  out  of  the  profits  of  the  busi- 
ness, can  be  said  to  share  the  profits.  If,  in  the  present  case,  the  pro- 
perty of  the  Smiths  had  been  assigned  to  the  trustees  to  carry  on  the 
business  and  divide  the  net  profits,  not  amongst  those  creditors  who 
signed  the  deed,  but  amongst  all  the  creditors,  until  their  debts  were 
paid, — would  a  creditor  by  receiving  from  time  to  time  a  rateable  pro- 
portion out  of  the  net  profits  become  a  partner  ?  I  should  think  DOt. 
In  the  present  case  neither  of  the  plaintiffs  in  error,  as  an  individual 
creditor,  has  any  power  or  control  over  the  trustees ;  and  the  relation 
of  principal  and  agent  can  hardly  exist  between  them. 

The  cases  of  Owen  v.  Body,  5  Ad.  &  E.  28  (E.  C.  L.  R.  vol.  81),  6 
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N.  i  M.  448  (E.  C.  L.  R.  vol.  36),  and  Janes  vx  Whitbread,  11  C.  B. 
406  (E.  C.  L.  R.  vol.  73),  can  scarcely  be  considered  decisions  which 
would  govern  the  present  case,  for  the  reasons  given  by  the  judges  in 
the  court  below,  whose  opinions  were  in  favour  of  the  appellants  ;  and 
the  case  of  Bond  v.  Pittard,  3  M.  &  W.  357,t  which  was  much  relied  upon 
by  Mr.  RoU  for  the  ^respondent,  is  clearly  distinguishable,  for,  in  p^no 
that  case,  the  two  Brothers  Watts  were  admitted  by  themselves  '- 
and  held  out  to  the  world  as  partners,  and  the  only  question  was,  how 
far  their  private  agreement  as  to  profit  and  loss  would  affect  their  rights 
or  liabilities  as  general  partners. 

It  appears  to  me,  that,  in  the  present  case,  the  legal  rights  and 
liabilities  in  respect  of  the  business  carried  on  under  the  name  of  The 
Sunton  Iron  Company,  are  in  the  trustees,  and  that,  at  all  events,  the 
creditors  are  not  liable  upon  bills  drawn  and  accepted  in  such  a  manner 
as  those  in  question ;  and  that  the  procuration  under  which  Haywood 
accepted  the  bills  is  not  the  procuration  of  the  appellants,  or  of  the 
creditors,  but  of  the  trustees ;  and  that  the  appellants  are  not  liable  as 
acceptors  of  the  bills.  And  I  may  further  add,  that  I  agree  generally 
in  the  opinions  expressed  by  those  of  the  judges  in  the  court  below  who 
were  in  favour  of  the  appellants,  and  particularly  in  that  expressed  by 
my  Brother  Martin. 

I  therefore  answer  your  Lordships'  question  in  the  negative. 

Pollock,  C.  B. — My  Lords,  the  question  in  this  case  is,  whether  the 
defendants  below  are  liable  on  the  bills  which  are  the  foundation  of  the 
action. 

There  is,  I  think,  no  distinction  between  one  defendant  and  the 
other :  on  the  contract  both  are  liable,  or  neither  is  liable :  and  I  own 
I  do  not  see  that  any  distinction  can  be  drawn  between  this  action  on 
the  bills  and  an  action  on  the  consideration  for  which  they  were  given. 
I  think  the  defendants  below  are  liable  in  this  action,  if  they  would  have 
been  liable  in  an  action  for  the  goods  supplied. 

If  the  defendants  below  are  liable  it  must  be  by  virtue  of  the  deed 
to  which  they  became  parties :  no  '''other  ground  can  be  suggested.  rn^QA 
On  the  part  of  the  plaintiffs  in  error,  it  was  contended  that  there  ^ 
was  nothing  in  the  deed  which  authorized  the  trustees  to  pledge  the 
credit  of  the  parties  to  the  deed  of  the  third  part :  and,  on  examining 
the  deed,  to  ascertain  this,  no  such  direct  authority  can  be  found.  But 
it  is  contended  for  the  defendant  in  error,  that,  by  virtue  of  the  pro- 
visions in  the  deed,  the  creditors  became  partners,  and  therefore  they 
are  liable  whether  their  credit  was  pledged  or  not,  and  whether  there 
vas  any  express  authority  to  pledge  it  or  not ;  and  I  think  it  must  be 
admitted  that  the  conclusion  is  just,  if  the  premises  are  true.  And  the 
question  then  arises,  whether  the  interest  which  the  creditors  had  in  the 
profits  to  be  made  by  the  carrying  on  of  the  business  under  the  deed, 
was  such  as  to  make  them  partners  in  respect  to  third  persons.  In 
order  to  examine  this,  let  me  put  this  case : — If  a  firm  were  in  diffi- 
culties, and  a  person  proposed  to  assist  them  by  a  loan  of  money, 
cDgaging  to  receive  payment  out  of  the  profits  only,  and  to  make  no 
claim  in  the  event  of  there  being  no  profits,  but  stipulating  that  one-half 
of  the  profits  should  be  applied  as  they  arose  in  payment  of  his  debt, 
and  that  he  should  have  power  to  see  that  this  was  done, — would  he 
thereby  become  a  partner,  and  liable  for  all  debts  contracted  subse- 
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quently  to  this  arrangement  ?  On  this  very  simple  state  of  facts,  there 
may  possibly  arise  a  difference  of  opinion ;  but  I  think  a  large  majority 
of  all  lawyers  and  commercial  men  would  decide  at  once  that  assistance 
so  offered  and  so  accepted  would  not  make  the  lender  of  the  money  a 
partner  as  to  third  persons.  If  he  took  a  warrant  of  attorney  entitling 
him  to  enter  up  judgment  at  his  pleasure,  and  sweep  away  in  payment 
of  his  demand,  capital,  debts,  profits,  and  everything,  he  certainly  would 
not  be  a  partner;  but  it  is  said,  if  he  limits  his  claim  to  be  paid  oat  of 
^^_  profits  only,  his  limited  '^'right  to  payment  creates  an  unlimited  lia- 
-'  bility.  I  think,  my  Lords,  there  must  be  some  fallacy  in  this ;  the 
conclusion  to  my  mind  appears  to  be  so  unjust  and  absurd,  and  so  much 
at  variance  with  natural  equity. 

The  case  before  your  Lordships  may  no  doubt  be  put  as  being  stronger 
in  favour  of  a  partnership  than  the  case  I  have  supposed ;  and  I  think 
it  may  be  conceded  to  Mr.  RoU*8  argument  in  favour  of  the  defendant 
in  error,  that,  if  his  version  of  the  transaction  be  the  correct  one,  his 
conclusion  is  right.  If  the  trustees  be  merely  managers,  on  behalf  of 
the  creditors,  of  a  new  concern,  and  the  business  be  carried  on  under 
their  direction  and  for  their  entire  benefit,  it  would  be  difficult  to  say 
that  the  conclusion  would  be  wrong  which  asserted  their  liability  to 
debts  incurred. 

I  observed  that  the  learned  counsel  more  than  once  referred  to  what 
he  expected  a  jury  would  decide  by  their  verdict,  as  the  conclusion  to 
be  drawn  from  the  facts  of  the  case.  But  the  office  of  a  jury  is  to 
decide  between  conflicting  testimony,  and  not  to  arrive  at  conclusions 
of  law  from  acknowledged  facts.  When  no  fact  is  in  dispute  (as  is  the 
case  here),  the  courts  of  law  generally  decide  for  themselves  what  is  the 
resulting  legal  conclusion,  and  do  not  speculate  on  what  a  jury  would 
find. 

The  effect  of  the  deed  appears  to  me  to  continue  the  old  concern, 
rather  than  to  create  a  new  one ;  but  to  put  it  under  the  management 
of  the  trustees,  who  are  a  sort  of  guarantee  or  security  that  the  real 
contract  shall  be  carried  into  effect ;  who  are  to  protect  the  interests  of 
Messrs.  Smith  on  the  one  hand,  from  whom  all  their  authority  emanates, 
and  of  the  creditors  on  the  other,  so  that  the  creditors  who  give  up  their 
claim  on  the  capital,  provided  they  are  paid  out  of  the  profits,  shall 
have  the  profits  so  applied,  if  there  be  any.  The  debts  of  the  creditors 
are  not  extinguished  altogether ;  for,  if  the  concern  is  unprofitable,  the 
^r.r^^  creditors  *may  require  it  to  be  given  up,  and  the  property  to  be 
-'  sold  and  divided  among  them.  The  trustees  act  under  a  power  of 
attorney  from  Messrs.  Smith,  and  they  are  to  continue  to  carry  on  the 
same  business,  to  pay  all  rent  and  charges,  but  they  are  to  apply  the 
net  income  (of  course,  after  satisfying  all  new  creditors)  in  payment  of 
the  claims  of  the  old  creditors.  The  creditors  have  power  to  call  meet- 
ings, and  direct  that  the  business  shall  be  discontinued,  and  the  property 
sold  and  divided  rateably  among  the  creditors ;  they  have  also  power  to 
make  rules,  orders,  and  directions ;  but,  as  I  construe  the  deed,  they 
have  no  power  to  interfere  and  take  the  management  into  their  own 
hands.  If  the  business  is  discontinued,  all  the  effects  are  to  be  sold,  all 
expenses  are  to  be  paid,  all  the  debts,  &c.,  of  the  trustees  are  to  be 
discharged,  and  the  clear  residue  is  to  be  divided  among  all  the  creditors 
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as  the  joint  property  of  Messrs.  Smith.     Provision  is  made  for  an  allow- 
ance for  the  Bupport  of  Messrs.  Smith  and  their  families. 

The  deed,  when  examined,  appears  to  me  not  to  justify  the  account 
of  it  given  by  Mr.  RoU ;  and  the  question  remains,  does  the  interest  in 
the  clear  profits,  such  as  it  is,  constitute  a  partnership  according  to  the 
law  of  England  ?     I  shall  very  shortly  advert  to  the  cases  cited. 

In  Owen  v.  Body,  5  Ad.  &  E.  37  (E.  0.  L.  R.  vol.  31),  the  judgment 
is  very  short,  and  amounts  merely  to  this,  that  the  possibility  that  the 
arrangement  might  be  deemed  a  partnership  was  a  sufficient  ground  for 
the  creditors  to  decline  executing  the  deed,  and  therefore  it  was  invalid ; 
and  the  case  is  so  explained  by  Mr.  Justice  Maule,  in  M 'Alpine  v. 
Mangnall,  3  C.  B.  496  (E.  0.  L.  B.  vol.  73).  But  neither  the  one  case 
nor  the  other  decides  that  such  a  deed  would  constitute  a  partnership 
as  to  third  persons,  any  more  than  the  case  before  the  Master  of  the 
Rolls  decides  that  such  a  deed  would  not  constitute  a  partnership  as  to 
third  persons.  The  cases  of  Remuneration  to  managers,  agents,  ^^r^r, 
servants,  or  factors  may  be  dismissed  at  once,  as  having  no  appli-  ^ 
cadon  to  the  present:  and  there  is  really  no  direct  authority  upon  the 
pomt  either  way. 

There  is  a  passage  in  Story  on  Partnership  to  which  I  wish  to  refer 
yoor  Lordships,  page  74,  as  clearly  expressing  the  views  I  entertain : 
''In  short,  the  true  rule  ^ex  cequo  et  bono*  would  seem  to  be,  that  the 
agreement  and  intention  of  the  parties  themselves  should  govern  all  the 
cases ;  if  they  intended  a  partnership  in  the  capital  stock,  or  in  the  pro- 
fits, or  in  both,  then  that  the  same  rule  should  apply  in  favour  of  third 
persons,  even  if  the  agreement  were  known  to  them ;  and,  on  the  other 
hand,  if  no  such  partnership  were  intended  between  the  parties,  then 
that  there  should  be  none  as  to  third  persons,  unless  where  the  parties 
had  held  themselves  out  as  partners  to  the  public,  or  their  conduct 
operated  as  a  fraud  or  deceit  upon  third  persons." 

Taking  this  view  of  what  the  law  is, — it  seems  to  me  that  this  arrange- 
ment, to  apply  future  profits  (if  any)  in  payment  of  the  old  debts,  the 
creditors  being  willing  to  give  up  their  right  to  be  paid  out  of  the 
capital,  and  to  take  the  chance  of  any  profits,  appears  to  me  not  to  con- 
stitate  a  partnership  as  to  third  persons,  who  know  nothing  of  the  deed, 
and  who  have  not  trusted  the  creditors ;  and  therefore  the  defendants 
below  are  not,  in  my  opinion,  liable  as  acceptors  of  the  bills  of  exchange 
declared  upon. 

The  House  adjourned  to  consider  the  opinions  of  the  learned  judges; 
and  on  the  3d  of  August  pronounced  judgment,  as  follows: — 

Lord  Campbell,  G. — My  Lords,  The  only  question  in  these  cases  is, 
whether  the  defendants,  by  executing  the  deed  of  the  13th  of  November, 
1849,  as  creditors  of  ^Messrs.  Smith,  rendered  themselves  liable  p^^g 
to  the  creditors  who  should  afterwards  deal  with  the  trustees  ap-  ■- 
pointed  by  this  deed  to  car^  on  the  concern  of  Messrs.  Smith  under 
the  new  firm  of  The  Stanton  Iron  Company.  The  plaintiff  alleges,  that, 
although  the  defendants  never  acted  or  held  themselves  out  as  partners 
in  this  new  firm,  and  the  creditors  of  this  new  firm,  unaware  of  the 
deed,  have  dealt  only  with  the  trustees,  the  creditors  of  the  new  firm 
ftre  entitled  to  sue  the  creditors  of  the  old  firm  as  partners  in  the  new 
firm. 

It  is  quite  clear  that  the  creditors  of  the  old  firm,  by  executing  the 
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deed,  never  intended  to  incur  such  a  liability;  and  I  think  that  the 
creditors  of  the  new  firm  cannot  be  supposed  to  have  dealt  with  this  firm 
in  the  belief  that  they  could  have  a  remedy  against  all  or  any  of  the 
creditors  of  the  new  firm.  Is  there  here  such  a  participation  in  the 
profits  of  the  new  firm  by  the  creditors  of  the  old  firm  as  to  make  thexn 
partners  in  the  new  firm  ?  They  certainly  are  not  partners  inter  se, — 
as  was  properly  held  by  the  Master  of  the  Rolls ;  (a)  and  they  could 
derive  no  profit  from  the  new  firm  beyond  the  payment  of  the  debts  due 
to  them  from  the  old  firm.  There  was  a  formal  release  of  these  debts : 
but  we  must  look  at  the  real  nature  of  the  transaction,  according  to  the 
understanding  of  all  who  were  parties  to  it.  The  business  of  Messrs. 
Smith  was  to  be  carried  on  by  the  trustees  till  the  debts  of  that  firm 
were  paid,  and  then  the  business  was  to  be  transferred  back  to  Messrs. 
Smith. 

The  defendants  can  only  be  liable  upon  the  supposition  that  the  per- 
son who  wrote  the  acceptance  on  the  bills  of  exchange  was  their  manda- 
tory for  that  purpose.  I  do  not  mean  to  make  any  distinction  between 
♦QQi  ^^^^  ^liability  on  the  bills  and  their  liability  for  the  price  of  the 
-'  goods  supplied  to  The  Stanton  Iron  Company,  the  consideration  for 
the  bills.  But  I  am  of  opinion  that  the  creditors  of  the  old  firm  cannot 
be  considered  as  having,  by  executing  the  deed,  authorized  the  trustees 
as  their  agents  either  to  purchase  the  goods  or  to  accept  the  bills.  I  do 
not  think  that  Waugh  t;.  Carver,  2  H.  Bl.  235,  or  Owen  t;.  Body,  5  Ad. 
&  E.  28  (E.  C.  L.  R.  vol.  31),  6  N.  &  M.  448  (E.  C.  L.  R.  vol.  36),  or 
any  of  the  cases  relied  upon  by  the  plaintiffs,  make  out  a  participation  of 
profits  under  this  deed  to  constitute  a  partnership.  I  must,  therefore, 
advise  your  Lordships  to  reverse  the  judgment  of  the  Court  of  Common 
Pleas,  and  to  adjudge  that  the  defendants  below  are  not  liable  as 
acceptors  of  the  bills  of  exchange  on  which  the  action  is  brought. 

Lord  Brougham. — My  Lords,  I  entirely  agree  with  my  noble  and 
learned  friend  in  the  view  he  has  taken  of  this  case. 

Lord  Cranworth. — My  Lords,  In  this  case  the  judges  of  the  Court 
of  Exchequer  Chamber  were  equally  divided, — three  being  of  opinion 
that  the  defendant  was,  and  three  that  he  was  not  liable  on  the  bills  in 
question ;  and,  unfortunately,  the  same  difference  of  opinion  has  existed 
among  the  learned  judges  who  attended  this  House  during  the  argument 
at  your  Lordships'  Bar.  Except,  therefore,  from  an  examination  of  the 
grounds  on  which  their  opinions  are  founded,  we  can  derive  no  benefit 
in  this  case  from  their  assistance.  We  cannot  say,  that,  in  the  opinions 
delivered  in  this  House,  there  is  more  authority  in  favour  of  one  view  of 
the  case  than  of  the  other.  We  must  not,  however,  infer  that  your 
Lordships  have  not  derived  material  aid  from  the  opinions  expressed  by 
*Q01  ^^  judges.  These  opinions  have  stated  the  arguments  *on  the 
^  one  side  and  on  the  other  with  great  clearness  and  force ;  and  what 
we  have  to  do  now,  is,  to  decide  between  them. 

In  the  first  place,  let  mo  say  that  I  concur  with  those  of  the  learned 
judges  who  are  of  opinion  that  no  solid  distinction  exists  between  the 
liability  of  the  defendant  in  the  action  on  the  bills  and  in  an  action  for 
goods  sold  and  delivered.  If  he  would  have  been  liable  in  an  action  for 
goods  sold  and  delivered,  it  must  be  because  those  who  were  in  fact 
carrying  on  the  business  of  The  Stanton  Iron  Company  were  carrying 

(a)  Re  Stanton  Iron  Company,  21  Beavan  1<U. 
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it  on  as  his  partners  or  agents.  And,  as  the  bills  were  accepted  accord- 
ing to  the  nsnal  course  of  business,  for  ore  supplied  by  the  plaintiff,  I 
cannot  doubt,  that,  if  the  trade  was  carried  on  by  those  who  managed  it 
as  partners  or  ag^ts  of  the  plaintiff,  he  must  be  just  as  liable  on  the 
bills  as  he  would  have  been  in  an  action  for  the  price  of  the  goods  sup- 
plied. His  partners  or  agents  would  have  the  same  authority  to  accept 
bills  in  the  ordinary  course  of  trade  as  to  purchase  goods  on  credit. 

The  liability  of  one  partner  for  the  acts  of  his  copartner  is  in  truth 
the  liability  of  a  principal  for  the  acts  of  his  agent.  Where  two  or 
more  persons  are  engaged  as  partners  in  an  ordinary  trade,  each  of  them 
has  an  implied  authority  from  the  others  to  bind  them  all  by  contracts 
entered  into  according  to  the  usual  course  of  business  in  that  trade. 
Erery  partner  in  trade  is,  for  the  ordinary  purposes  of  the  trade,  the 
agent  of  his  copartners ;  and  all  are  therefore  liable  for  the  ordinary 
trade  contracts  of  the  others.  Partners  may  stipulate  among  themselves 
that  some  of  them  only  shall  enter  into  particular  contracts,  or  into  any 
contracts,  or  that,  as  to  certain  of  their  contracts,  none  shall  be  liable 
except  those  by  whom  they  are  actually  made :  but  with  such  private 
arrangements  *third  persons  dealing  with  the  firm,  without  notice,  p^g^ 
have  no  concern.  The  public  have  a  right  to  assume  that  every  ■- 
partner  has  authority  from  his  copartner  to  bind  the  whole  firm  in  con- 
tracts made  according  to  the  ordinary  usages  of  trade. 

This  principle  applies  not  only  to  persons  acting  openly  and  avowedly 
as  partners,  but  to  others  who,  though  not  so  acting,  are  by  secret  or 
private  agreement  partners  with  those  who  appear  ostensibly  to  the  world 
as  the  persons  carrying  on  the  business. 

In  the  case  now  before  the  House,  the  Court  of  Common  Pleas  decided 
in  favour  of  the  respondent,  that  the  appellant,  by  his  execution  of  the 
deed  of  arrangement,  became,  together  with  the  other  creditors  who 
executed  it,  a  partner  with  those  who  conducted  the  business  of  The 
Stanton  Iron  Company.  The  Court  of  Exchequer  Chamber,  on  appeal 
to  them,  were  equally  divided,  so  that  the  judgment  of  the  Court  of 
Common  Pleas  was  affirmed.  The  sole  question  for  adjudication  by  your 
Lordships,  is,  whether  this  judgment  thus  afiSrmcd  was  right. 

I  do  not  propose  to  consider  in  detail  all  the  provisions  of  the  deed. 
I  think  it  sufficient  to  state  them  generally.  In  the  first  place,  there  is 
an  assignment  by  Messrs.  Smith  to  certain  trustees  of  the  mines  and  all 
the  engines  and  machinery  used  for  working  them,  together  with  all  the 
stock  in  trade,  and  in  fact  all  their  property,  upon  trust  to  carry  on  the 
bosioess,  and,  after  paying  its  expenses,  to  divide  the  net  income 
mteably  amongst  the  creditors  of  Messrs.  Smith  as  often  as  there  shall 
be  funds  in  hand  sufficient  to  pay  one  shilling  in  the  pound ;  and,  after 
all  the  creditors  are  satisfied,  then  in  trust  for  Messrs.  Smith. 

Up  to  this  point,  the  creditors,  though  they  executed  the  deed,  are 
merely  passive :  and  the  first  question  is,  what  would  have  been  the 
consequence  to  them  of  *their  executing  the  deed,  if  the  trusts  r^^o 
bad  ended  there  ?  Would  they  have  become  partners  in  the  con-  *- 
cern  carried  on  by  the  trustees  merely  because  they  passively  assented 
to  its  being  carried  on  upon  the  terms  that  the  net  income,  i.  e.  the  net 
profits,  should  be  applied  in  discharge  of  their  demands  ?  I  think  not. 
It  was  argued,  that,  a^  they  would  be  interested  in  the  profits,  therefore 
tbey  would  be  partners.     But  this  is  a  fallacy.     It  is  often  said  that  the 
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test,  or  one  of  the  tests,  whether  a  ^person  not  ostensibly  a  partner,  is 
nevertheless  in  contemplation  of  law  a  partner,  is,  whether  he  is  entitled 
to  participate  in  the  profits.  This,  no  doubt,  is  in  general  a  sufficiently 
accurate  test ;  for,  a  right  to  participate  in  profits  affords  cogent,  often 
conclusive,  evidence  that  the  trade  in  which  the  profits  have  been  made 
was  carried  on  in  part  for  or  on  behalf  of  the  person  setting  up  such  a 
claim.  But  the  real  ground  of  the  liability  is,  that  the  trade  has  been 
carried  on  by  persons  acting  on  his  behalf.  When  that  is  the  case,  he 
is  liable  to  the  trade  obligations,  and  entitled  to  its  profits,  or  to  a  ^hare 
of  them.  It  is  not  strictly  correct  to  say  that  his  right  to  share  in  the 
profits  makes  him  liable  to  the  debts  of  the  trade.  The  correct  mode 
of  stating  the  proposition,  is,  to  say  that  the  same  thing  that  entitles 
him  to  the  one  makes  him  liable  to  the  other,  namely,  the  fact  that  the 
trade  has  been  carried  on  on  his  behalf,  i,  e.  that  he  stood  in  the  rela- 
tion of  principal  towards  the  persons  acting  ostensibly  as  the  traders,  by 
whom  the  liabilities  have  been  incurred,  and  under  whose  management 
the  profits  have  been  made. 

Taking  this  to  be  the  ground  of  liability  as  a  partner,  it  seems  to  me 
to  follow  that  the  mere  concurrence  of  creditors  in  an  arrangement  under 
which  they  permit  their  debtor,  or  trustees  for  their  debtor,  to  continue 
^Qon  his  trade,  applying  the  profits  in  discharge  of  *their  demands, 
^  does  ngt  make  them  partners  with  their  debtor  or  the  trustees. 
The  debtor  is  still  the  person  solely  interested  in  the  profits,  save  only 
that  he  has  transferred  them  to  his  creditors.  He  receives  the  benefit 
of  the  profits  as  they  accrue,  though  he  has  precluded  himself  from 
applying  them  to  any  other  purpose  than  t^e  discharge  of  his  debts. 
The  trade  is  not  carried  on  by  or  on  account  of  the  creditors :  their 
consent  is  necessary  in  such  a  case ;  for,  without  it,  all  the  property 
might  be  seized  by  them  in  execution.  But  the  trade  still  remains  the 
trade  of  the  debtor,  though  the  trustees  are  the  persons  by  or  on  behalf 
of  whom  it  is  carried  on. 

I  have  hitherto  considered  the  case  as  it  would  have  stood  if  the 
creditors  had  been  merely  passively  assenting  parties  to  the  carrying  on 
of  the  trade  on  the  terms  that  the  profits  should  be  applied  in  liquida- 
tion of  their  demands.  But  I  am  aware  that  in  this  deed  special  powers 
are  given  to  the  creditors  which  it  was  said  showed  that  they  had  become 
partners,  even  if  that  had  not  been  the  consequence  of  their  concurrence 
in  the  previous  trust.  The  powers  may  be  described  briefly  as, — ^first,  a 
power  of  determining  by  a  majority  in  value  of  their  body  that  the  trade 
should  be  discontinued ;  or,  if  not  discontinued,  then, — secondly,  a  power 
of  making  rules  and  orders  as  to  its  conduct  and  management. 

These  powers  do  not  appear  to  me  to  alter  the  case.  The  creditors 
might  by  process  of  law  have  obtained  possession  of  the  whole  of  the 
property.  By  the  earlier  provisions  of  the  deed  they  consented  to 
abandon  that  right,  and  to  allow  the  trade  to  be  carried  on  by  the  trus- 
tees. The  effect  of  these  powers  is  only  to  qualify  their  consent.  They 
stipulate  for  a  right  to  withdraw  it  altogether ;  or,  if  not,  then  to  impose 
*Q41  ^^^^^  ^  ^^  ^^®  mode  in  which  the  trusts  to  which  *they  had  agreed 
^  should  be  executed.  I  do  not  think  that  this  alters  the  legal  con- 
dition of  the  creditors.  The  trade  did  not  become  a  trade  carried  on 
for  them  as  principals,  because  they  might  have  insisted  on  its  being 
abandoned,  or  because  they  might  have  prescribed  terms  on  which  alone 
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it  should  be  continued.     Any  trustee  might  have  refused  to  act,  if  he 
eoDsidered  the  terms  prescribed  by  the  creditors  to  be  objectionable. 

Suppose  the  deed  had  stipulated,  not  that  the  creditors  might  order 
the  discontinuance  of  the  trade  or  impose  terms  as  to  its  management, 
bat  that  some  third  pe^son  mieht  do  so,  if  on  inspecting  the  accounts 
be  should  deem  it  advisable, — it  could  not  be  contended  that  this  would 
make  the  creditors  partners,  if  they  were  not  so  already :  and  I  can  see 
DO  difference  between  stipulating  for  such  a  power  to  be  reserved  to  a 
third  person,  and  reserving  it  to  themselves. 

I  have  on  these  grounds  come  to  the  conclusion  that  the  creditors  did 
not  by  executing  this  deed  make  themselves  partners  in  The  Stanton 
Iron  Company ;  and  I  must  add  that  a  contrary  decision  would  be  much 
to  be  deprecated.  Deeds  of  arrangement  like  that  now  before  us,  are, 
I  believe,  of  frequent  occurrence :  and  it  is  impossible  to  imagine  that 
creditors  who  execute  them  have  any  notion  that  by  so  doing  they  are 
making  themselves  liable  as  partners.  This  would  be  no  reason  for 
holding  them  not  to  be  liable,  if,  on  strict  principles  of  mercantile  law, 
they  are  so.  But  the  very  fact  that  such  deeds  are  so  common,  and 
that  no  such  liability  is  supposed  to  attach  to  them,  affords  some  argu- 
ment in  favour  of  the  appellant.  The  deed  now  before  us  was  executed 
by  above  a  hundred  joint  creditors ;  and  a  mere  glance  at  their  names  is 
sufficient  to  show  that  there  was  no  intention  on  their  part  of  doing  any- 
thing which  should  involve  them  in  the  obligations  of  a  partnership.  I 
do  not  rely  on  this :  *but  at  least  it  shows  the  general  opinion  of  p^g^ 
the  mercantile  world  on  the  subject.  I  may  remark  that  one  of  ^ 
the  creditors,  I  see,  is  The  Midland  Railway  Company,  who  are  creditors 
for  a  sum  only  of  392. :  and  to  suppose  that  they  could  imagine  that 
they  were  making  themselves  partners  is  absurd. 

The  authorities  cited  in  argument  did  not  throw  much  light  on  the 
subject.  I  can  find  no  case  in  which  a  person  has  been  made  liable  as 
a  dormant  or  sleeping  partner,  in  which  the  trade  might  not  fairly  be 
said  to  have  been  carried  on  for  him,  together  with  those  ostensibly  con- 
ducting it,  and  when  therefore  he  would  stand  in  the  position  of  prin- 
cipal towards  the  ostensible  members  of  the  firm  as  his  agents.  .  This 
was  certainly  the  case  in  Waugh  v.  Carver,  2  H.  Bl.  235.  There, 
Messrs.  Carver,  who  were  ship  agents  at  Portsmouth,  agreed  with  Gres- 
ler,  a  ship  agent  at  Plymouth,  that,  if  he  would  establish  himself  as  a 
ship  agent  at  Gowes,  they  would  share  between  them  the  profits  of  their 
respective  agencies  in  certain  stipulated  proportions.  When,  therefore, 
Gresler,  in  pursuance  of  the  agreement,  did  establish  himself  at  Cowes, 
and  there  carry  on  the  business  of  a  ship  agent,  he  in  fact  carried  it  on 
for  the  benefit  of  Messrs.  Carver  as  well  as  of  himself;  and  the  court 
held,  that,  in  these  circumstances,  the  stipulation  which  they  had  entered 
into,  that  neither  party  to  the  agreement  should  be  answerable  for  the 
acts  of  the  other,  was  a  stipulation  which  they  could  not  make,  so  as 
thereby  to  affect  third  persons.  Each  firm  was  carrying  on  business  on 
account,  not  only  of  itself,  but  also  of  the  other  firm :  this,  therefore, 
made  each  firm  the  agent  of  the  other. 

The  case  of  Bond  v.  Pittard,  3  M.  &  W.  357,t  <^oul<i  admit  of  no 
doubt.  The  question  was,  whether  G.  F.  Watts  and  P.  H.  Watts  could 
sue  jointly  for  business  transacted  by  them  as  attorneys.     They  had 
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^(\^^  agreed  to  *become  partners,  on  a  stipulation  that  P.  H.  Watts 
-I  shoald  always  receive  3002.  yearly  out  of  the  first  profits  as  his 
share,  and  shoald  not  be  liable  for  any  losses.  It  was  argued  that  this 
latter  stipulation  prevented  them  from  being  partners :  but  the  court 
held  the  contrary.  Each  of  them  worked  for  tlie  common  benefit  of 
both ;  and  each  of  them,  therefore,  acted  as  agent  of  the  other.  The 
produce  of  the  labour  of  each  was  to  be  brought  into  a  common  fund,  to 
be  afterwards  shared  according  to  certain  arrangements  between  them- 
selves.    The  case  was  really  free  from  doubt. 

A  similar  principle  explains  and  justifies  the  decision  of  the  Court  of 
Common  Pleas  in  Barry  v.  Nesham,  3  C.  B.  641  (E.  C.  L.  R.  vol.  54). 
The  question  was,  whether  the  defendant  was  liable  for  goods  furnished 
to  one  Lowthin  in  the  way  of  his  business  as  the  printer  and  publisher 
of  a  newspaper.  Nesham  had  sold  the  stock  and  goodwill  of  the  paper 
to  Lowthin,  in  consideration  of  15002.,  and  on  a  further  stipulation  that 
for  seven  years  the  profits  were  to  be  applied  as  follows,  that  is  to  say, 
Lowthin  was  to  have  the  first  1502.  of  the  annual  profits,  then  Nesham 
was  to  have  them  to  the  extent  of  5002.,  and  Lowthin  was  to  have  all 
beyond.  It  is  clear  that  Lowthin  was  conducting  the  business  for  the 
common  benefit  of  both,  subject  to  the  private  arrangements  as  to  the 
shares  they  should  separately  be  entitled  to.  Lowthin  was  therefore 
clearly  the  agent  of  Nesham. 

Owen  v.  Body,  5  Ad.  &  E.  28  (E.  C.  L.  R.  vol.  31),  6  N.  &  M.  448 
(E.  C.  L.  R.  vol.  36),  was  at  most  a  dictum.  The  Court  of  Queen's 
Bench  were  quite  right  in  holding  that  the  creditors  were  justified  in 
refusing  to  execute  the  deed  tendered  to  them ;  and  that  is  all  that  was 
decided. 

None  of  the  other  cases  cited  carried  the  doctrine  further  than  those 
I  have  referred  to ;  and  therefore  I  think  that  in  this  case  the  judgment 
appealed  against  ought  to  be  reversed. 

*97"1  *I^ord  Wensleydalb. — My  Lords, — These  two  cases  come  before 
-I  your  Lordships  on  appeal  from  the  Exchequer  Chamber,  by  which 
court  a  judgment  of  the  Court  of  Common  Pleas  was  affirmed.  They 
both  involved  the  same  question.  The  Court  of  Common  Pleas  were 
unanimous  in  favour  of  the  plaintiffs  below.  The  Court  of  Exchequer 
Chamber,  consisting  of  six  learned  judges,  and  also  the  six  learned  judges 
who  gave  their  advice  to  your  Lordships,  were  both  equally  divided.  I 
am  of  opinion  that  the  judgment  of  the  Court  of  Common  Pleas  was 
wrong,  and  that  it  ought  to  be  reversed. 

The  question  is,  whether  the  plaintiffs  in  error,  the  defendants  below, 
both  or  either,  were  liable  as  acceptors  of  certain  bills  of  exchange 
dated  in  March,  April,  and  June,  1855,  drawn  by  the  plaintiffs  below 
on  the  Stanton  Iron  Company,  and  accepted  by  one  James  Haywood  as 
per  pro.  that  company :  and  the  simple  question  will  be  this,  whether 
Haywood  was  authorized  by  the  defendant,  as  one  of  the  partners  in 
that  company,  to  bind  him  by  those  acceptances. 

Haywood  must  be  taken  to  have  been  authorized  to  accept  for  them 
by  those  who  actually  carried  on  business  under  that  firm.  Were  the 
appellants,  or  either  of  them,  partners  in  it  at  that  time  ? 

The  case  will  depend  entirely  on  the  construction  of  the  deed  of  the 
13th  of  November,  1849.  There  is  no  other  evidence  affecting  either 
of  the  defendants :  and  the  question  is,  whether  the  subscription  of  both 


COMMON  BENCH  REPORTS.    (9  J.  SCOTT.    N.  S.)  97 

as  creditors  of  the  Smiths  made  them  partners  in  the  business  carried 
on  by  the  trastees  in  the  name  of  The  Stanton  Iron  Company.  Wheat- 
croft  conld  not  be  liable  in  the  character  of  trustee,  for  he  had  ceased 
to  be  sach  before  the  bills  were  drawn,  and  the  plainiiif  knew  it. 

The  terms  of  the  deed  have  been  so  fully  brought  *before  your  r-^go 
Lordships,  that  I  do  not  consider  it  necessary  to  state  them  at  any  ^ 
length.  The  deed  is  an  arrangement  by  the  Smiths,  who  had  become 
insolvent,  with  their  creditors  who  subscribe  the  deed,  for  assigning  all 
their  property  to  trustees,  in  trust  to  convert  part,  not  necessary  to  con- 
dnet  the  business  (and  leaving  40002.  for  that  purpose),  and  divide  the 
proceeds  among  the  creditors,  and  then  to  continue  to  carry  on,  in  the 
name  of  the  Stanton  Iron  Company,  the  business  lately  carried  on  by 
the  Smiths  ;  and,  for  that  purpose,  to  manage  the  works  as  they  thought 
fit,  with  various  powers, — to  renew  leases,  insure,  erect  buildings  and 
machinery,  appoint  managers  and  agents,  enter  into  and  execute  all 
contracts  and  instruments  in  carrying  on  the  business  (and  that  provi- 
sion would  certainly  authorize  the  making  or  accepting  bills  of  exchange), 
and  to  divide  the  net  income  amongst  the  creditors  in  rateable  propor- 
tions,— provided  that,  in  distributing  such  income,  it  shall  be  deemed 
and  taken  to  be  the  property  of  the  Smiths ;  with  power  for  the  ma- 
jority in  value  of  the  joint  creditors,  at  a  meeting,  to  alter  the  trusts,  and 
make  rules  as  to  the  discontinuance  of  the  business  and  the  manage- 
ment of  it;  and,  ultimately,  after  paying  the  debts  incurred  in  the 
business  so  carried  on,  to  divide  the  residue  of  the  moneys  in  rateable 
proportions  amongst  the  creditors,  with  the  same  provision  that  the 
moneys  are  to  be  taken  to  be  the  property  of  the  Smiths.  The  creditors 
are  to  receive  the  previsions  of  the  deed  in  full  discharge  of  their  debts : 
they  covenant  not  to  sue ;  and  the  deed  is  to  be  void  unless  executed 
by  six-sevenths  of  the  creditors  in  number  and  value.  * 

The  question  is,  whether  this  deed  makes  the  creditors  who  sign  it 
partners  with  the  trustees,  or,  what  is  the  same  thing  really,  agents  to 
bind  them  by  their  acceptances  on  account  of  the  business. 

The  law  as  to  partnership  is  undoubtedly  a  branch  *of  the  law  c-^qq 
of  principal  and  agent :  and  it  would  tend  to  simplify  and  make  ^ 
more  easy  of  solution  the  questions  which  arise  on  this  subject,  if  this 
true  principle  were  more  constantly  kept  in  view.  Mr.  Justice  Story 
lays  it  down  in  the  1st  section  of  his  work  on  Partnership.  He  says, 
"  Every  partner  is  an  agent  of  the  partnership ;  and  his  rights,  powers, 
duties,  and  obligations  are  in  many  respects  governed  by  the  same  rules 
and  principles  as  those  of  an  agent.  A  partner,  indeed,  virtually  em- 
braces the  character  both  of  a  principal  and  an  agent."  Pothier  says : 
^*  Contractus  societatus,  non  secus  ac  contractus  mandati:"  Pand.  Lib. 
17,  tit.  2,  Introduction. 

A  man  who  orders  another  to  carry  on  trade,  whether  in  his  own 
name  or  not,  to  buy  and  sell,  and  to  pay  over  all  the  profits  to  him,  is 
undoubtedly  the  principal,  and  the  person  so  employed  is  the  agent ; 
and  the  principal  is  liable  for  the  agent's  contracts  in  the  course  of  his 
employment.  So,  if  two  or  more  agree  that  they  should  carry  on  a 
trade  and  share  the  profits  of  it,  each  is  a  principal,  and  each  is  an 
agent  for  the  other,  and  each  is  bound  by  the  other's  contracts  in  carry- 
ing on  the  trade,  as  much  as  a  single  principal  would  be  by  the  act  of 
an  agent  who  was  to  give  the  whole  of  the  profits  to  his  employer. 
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Hence  it  becomes  a  test  of  the  liability  of  one  for  the  contract  of  an- 
other, that  he  is  to  receive  the  whole  or  a  part  of  the  profits  arising 
from  that  contract  by  virtue  of  the  agreement  made  at  the  time  of  the 
employment.  I  believe  this  is  the  true  principle  of  partnership  liability. 
Perhaps  the  maxim,  that  he  who  takes  the  profits  ought  to  bear  the  loss, 
often  stated  in  the  earlier  cases  on  this  subject, — Waugh  v.  Carver,  &c., 
— is  only  the  con9tquencey  not  the  cause,  why  a  man  is  made  liable  as  a 
partner. 

*1 001  ^^^  ^®  collect  from  the  trust-deed  that  each  of  the  *sub8cribing 
-'  creditors  is  a  partner  with  the  trustees,  and  by  the  mere  signa- 
ture of  the  deed  constitutes  them  his  agent  for  carrying  on  the  business 
for  his  account  and  the  rest  of  the  creditors  ?  I  think  not.  It  is  true 
that  by  this  deed  the  creditors  will  gain  an  advantage  by  the  trustees 
carrying  on  the  trade ;  for,  if  it  is  profitable,  they  may  get  their  debts 
paid :  but  this  is  not  that  sharing  of  profits  which  constitutes  the  rela- 
tion of  principal,  agent,  and  partner. 

If  a  creditor  were  to  agree  with  his  debtor  to  give  him  time  to  pay 
his  debt  till  he  got  money  enough  out  of  his  trade  to  pay  it,  I  think  no 
one  could  reasonably  contend  that  he  thereby  made  him  his  agent  to 
contract  debts  in  the  course  of  his  trade ;  nor  do  I  think  that  it  would 
make  any  difference  that  he  stipulated  that  the  debtor  would  pay  the 
debt  out  of  the  profits  of  the  trade. 

The  deed  in  this  case  is  merely  an  arrangement  by  the  Smiths  to  pay 
their  debts,  partly  out  of  their  existing  funds,  partly  out  of  the  profits 
of  their  trade ;  and  all  their  effects  are  placed  in  the  hands  of  the  trus- 
tees, as  middlemen  between  them  and  their  creditors,  to  effect  the  object 
of  the  deed, — the  payment  of  their  debts.  It  is  placed  in  the  hands 
of  the  trustees  as  the  property  of  the  Smiths,  to  be  employed  as  the 
deed  directs,  and  to  be  returned  to  them  when  the  trusts  are  satisfied. 
I  think  it  is  impossible  to  say  that  the  agreement  to  receive  this  debt  so 
secured,  partly  out  of  their  existing  assets,  partly  out  of  the  trade,  is 
such  a  participation  in  profits  as  to  constitute  the  relation  of  principal 
and  agent  between  the  creditor  and  the.  trustees.  The  trustees  are  cer- 
tainly liable,  because  they  actually  contract  by  their  undoubted  agent ; 
but  the  creditors  are  not,  because  the  trustees  are  not  their  agents. 

The  case  of  Owen  v.  Body,  6  Ad.  &  E.  28  (E.  C.  L.  R,  vol.  31),  6 
*1011  ^'  ^  ^'  *^^8  (E.  G.  L.  R.  vol.  36),  on  which  some  reliance  was 
-I  placed,  is  really  no  authority  for  holding  that  the  creditors  by 
subscription  become  actual  partners.  In  the  short  judgment  of  Lord 
Denman,  the  expression  used  is,  not  that  the  deed  imposed  such  condi- 
tions as  would  have  constituted  a  partnership  amongst  those  who  sub- 
scribed it,  but  as  might  have  had  the  effect, — which  is  a  much  more 
doubtful  expression.  It  was  quite  enough  for  the  decision  of  that  case, 
that  the  subscription  exposed  the  creditors  to  the  peril  of  being  con- 
sidered partners, — of  which  peril  the  opinions  of  the  majority  of  the 
judges  leave  no  doubt ;  and  that  prevented  the  deed  from  being  a  fair 
deed,  and  good  against  creditors.  So  did  the  provision  that  the  effects 
which  ought  to  have  been  divided  equally  amongst  the  creditors  should 
be  put  in  peril  by  being  employed  in  trade. 

The  case  of  Janes  v.  Whitbread,  11  C.  B.  406  (E.  C.  L.  R.  vol.  73), 
which  was  distinguished  as  authorizing  a  trader  to  wind  up,  can  hardly 
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be  supported  on  the  ground  of  that  distinction.     It  exposed  the  credit- 
ors signing  to  perils,  though  not  in  the  same  degree. 

The  case  of  Bond  v.  Pittard{*})  M.  &  W.  357,t  ^^^^^  on  the  part  of 
the  plaintiff,  turned  entirely  upoQ*  the  special  circumstances,  it  being 
perfectly  clear  that  both  the  twD  attorneys,  of  whom  the  plaintiff  was 
assignee,  were  the  parties  with  wh6i9  the  contract  was  made,  irrespect- 
ive of  the  circumstance  of  the  paym^t'  of  a  fixed  sum  being  made  to 
one  out  of  the  profits.  It  was  not  that  ftct*  that  was  considered  to  make 
them  partners :  it  was  not  necessary  to  decide  ,that  point. 

I  therefore  advise  your  Lordships  to  reveV^oibe  judgment. 

Lord  Chelmsford. — My  Lords,  I  agree  entipelv  in  the  opinions  which 
have  been  expressed  by  my  noble  and  learned  friends ;  and,  as  I  can 
add  nothing  to  the  ^strength  and  clearness  of  theis'arguments  in  r^e-ino 
favour  of  the  conclusion  at  which  they  have  arrfvccj;  ;I  shall  ^ 
satisfy  myself  by  simply  expressing  my  concurrence  witi^tTbem  that  the 
judgment  ought  to  be  reversed. 

Bavill,  Q.  C. — My  Lords,  In  these  appeals  under  the  Coiiiiraon  Law 
Procedure  Act,  1864, 17  &  18  Vict.  c.  126,  s.  42,  the  costs  do-Wrf  jieces- 
sarily  follow  the  decision,  but  are  in  the  direction  of  your  Lord^Sips. 

Lord  Campbell,  G. — We  never  give  costs  to  the  appellant  in  the 
ease  of  a  reversal.  And,  if  we  had  power  to  give  costs,  considering  the 
marvellous  diversity  of  opinion  among  the  judges  in  the  courts  below, 
this  is  certainly  not  a  case  in  which  we  should  be  disposed  to  give  costs 
on  either  side.  Decision  reversed. 
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The  Judges  who  usually  sat  in  banc  in  this  term,  were, — 
Erlb,  G.  J.  Byles,  J. 

Williams,  J.  Keating,  J. 


VAUGHTON,  AppeUant;   BRADSHAW,  Respondent.     ITov.  20. 

The  plaintiff  laid  an  information  for  an  assault  under  the  9  G.  4,  e.  31,  s.  27,  and  took  out  a 
summons,  which  was  served  on  the  defendant  Afterwards,  and  before  the  day  for  hearing, 
the  plaintiff,  by  his  agent,  gave  notice  both  to  the  defendant  not  to  attend,  and  to  the  magis- 
trates' clerk  that  he  should  not  attend.  The  defendant  attended,  and  claimed  to  hare  the 
information  dismissed,  and  a  certificate  of  dismissal  granted  under  the  statute,  notwithstand- 
ing the  plaintiff's  absence : — Held,  upon  the  authority  of  Tunnicliffe  v.  Tedd,  5  C.  B.  553,  that 
the  magistrates  were  warranted  in  granting  such  certificate,  and  that  the  certificate  was  a  bar 
to  an  action  for  the  same. 

The  plaintiff,  a  minor,  sought  by  his  father  and  next  friend  to  recover 
in  the  Shropshire  county  court  damages  for  an  assault  alleged  to  have 
been  committed  upon  him  by  the  defendant  on  the  13th  of  June  last. 
The  damages  were  laid  at  50L 

Two  defences  were  relied  on, — first,  a  justification  upon  the  facts, — 
^104-1  ^^^^"^'7'  ^  certificate  of  magistrates'  ^dismissal  under  the  9  6. 
->  4,  c.  31,  ss.  27,  28.  Both  parties  called  witnesses  as  to  the  facts 
connected  with  the  alleged  assault  and  justification.  In  support  of  the 
second  ground  of  defence,  the  following  facts  were  proved  on  behalf  of 
the  defendant : — 

On  the  18th  of  June  last,  the  plaintiff  went  before  Mr.  Loxdale,  a 
magistrate  for  the  county  of  Salop,  and  on  oath  preferred  an  informa- 
tion against  the  defendant,  of  which  the  following  is  a  copy : — 
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"  CouDty  of  Salop  1      The  informatipn  and  complaint  of  Charles  Brad- 
to  wit.  j  shaWy  of  the  parish  of  Albrighton,  in  the  county  of 

Salop,  taken  this  18th  day  of  June,  1860,  before  the  undersigned,  one 
of  Her  Majesty's  justices  of  the  peace  for  the  county  of  Salop,  who 
saith,  that,  on  the  13th  day  of  June,  1860,  at  the  parish  of  Boninghall, 
in  the  county  of  Salop,  Thomas  Vaughton,  of  Little  Whiston,  gentleman, 
did  unlawfully  assault,  beat,  and  illtreat  him  the  said  Charles  Bradshaw ; 
and  therefore  he  prays  justice  in  the  premises. 

"  Charles  Bradshaw." 
"  Sworn  before  me, 

"James  Loxdale." 

Mr.  Loxdale  thereupon  issued  his  summons  to  the  defendant,  requir* 
ing  him  to  appear  at  the  public  office  at  Shiffnall  on  the  6th  of  July  last 
to  answer  the  said  information  and  to  be  further  dealt  with  according  to 
law.  The  summons  was  served  on  the  defendant  on  the  20th  of  June 
last ;  and  on  the  3d  of  July  a  notice  was  served  on  the  defendant,  of 
which  the  following  is  a  copy : — 

"  To  Mr.  Thomas  Vaughton. 

**  I  hereby  give  you  notice  that  the  summons  issued  against  you  on 
the  complaint  of  Charles  Bradshaw  is  withdrawn,  and  that  you  need  not 
attend  at  the  petty  ^session  to  be  held  at  Shiffnall  on  Friday,  the  r^.-!  ne 
6th  of  July,  1860.    Dated,  &c.  L  ^"^ 

*'  Thomas  Bradshaw,  the  father  and  next 
friend  of  Charles  Bradshaw." 

Charles  Bradshaw  was  a  boy  of  ten  years  of  age,  and  Thomas  Brad- 
shaw, his  father,  acted  for  him  in  the  matter.  Notwithstanding  the  said 
notice,  the  defendant  attended  the  said  petty  sessions  in  obedience  to 
the  said  summons,  with  his  attorney,  and  requested  that  the  plaintiff 
might  be  called  to  support  his  complaint.  The  plaintiff  was  called,  but 
did  not  appear  either  in  person  or  by  attorney  (?). 

The  defendant's  attorney  then  requested  the  magistrates  to  grant  the 
defendant  a  certificate  of  dismissal  under  the  9  G.  4,  c.  31,  ss.  27,  28, 
on  the  ground  that  the  offence  had  not  been  proved,  stating  that  he 
believed  it  was  the  intention  of  the  plaintiff  to  bring  an  action  against 
the  defendant  for  the  assault. 

The  magistrates  objected  to  grant  a  certificate,  on  the  ground  that  the 
case  had  not  been  heard:  but,  at  the  earnest  request  of  the  defendant's 
attorney,  they  granted  the  following  certificate,  stating  the  facts,  to 
enable  the  defendant  to  raise  the  question  as  to  the  effect  of  such  a 
certificate,  if  it  should  become  necessary  for  him  to  do  so. 

'^County  of  Salop  1      Be  it  remembered,  that,  on  the  18th  day  of  June, 
to  wit.  j  1860,  complaint  was  made  before  James  Loxdale, 

Esq.,  one  of  Her  Majesty's  justices  of  the  peace  in  and  for  the  said 
county  of  Salop,  by  Charles  Bradshaw,  of  the  paHsh  of  Albrighton,  in 
the  county  of  Salop,  for  that,  on  the  13th  day  of  June,  1860,  at  the 
parish  of  Boninghall,  in  the  county  of  Salop,  Thomas  Vaughton,  of 
Little  Whiston,  gentleman,  did  unlawfully  beat,  assault,  and  illtreat  the 
said  Charles  Bradshaw ;  and  the  said  ^justice  thereupon  issued  r^in^ 
his  summons  to  the  said  Thomas  Vaughton,  requiring  him  to  ^ 
appear  before  such  two  or  more  of  Her  Majesty's  justices  of  the  peace 
c.  B.  H.  s.,  VOL.  IX. — 6 
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for  the  said  county  of  Salop  as  should  he  present  at  the  petty  sessions 
to  he  held  at  the  public  office  in  ShifTnal,  in  the  said  county,  on  Friday 
the  6th  of  July,  1860,  at  eleven  o'clock  in  the  forenoon,  to  answer  to 
the  said  complaint :  and  the  said  summons  so  issued  by  the  said  justice 
was  duly  served  on  the  said  Thomas  Vaughton  on  the  20th  day  of  June 
last,  requiring  him  to  appear  on  the  day  last  above  mentioned  to  answer 
such  complaint :  And  whereas,  after  the  issuing  and  service  of  the  said 
summons,  to  wit,  on  the  3d  day  of  July,  1860,  Thomas  Bradshaw,  the 
father  of  the  above  named  Charles  Bradshaw,  did  cause  a  notice  to  be 
served  upon  the  said  Thomas  Vaughton,  of  which  the  following  is  a  copy 
[setting  it  out] :  And  now  at  this  day,  to  wit,  on  the  6th  day  of  July, 
1860,  the  said  Thomas  Vaughton  appeared  before  us  the  undersigned 
justices  present  at  the  said  petty  sessions ;  but  the  said  Charles  Brad- 
shaw, although  duly  called,  did  not  appear ;  whereupon  the  said  Thomas 
Vaughton  claimed  to  have  the  said  complaint  dismissed,  and  we  do 
therefore  dismiss  the  same.  Given  under  our  hands  and  seals  this  sixth 
day  of  July,  1860. 

"  u.  corbett. 

"  George  Whitmorb." 

No  notice  was  given  by  the  defendant  to  the  plaintiff  of  his  intention 
to  attend  the  petty  sessions  and  apply  for  a  certificate ;  nor  was  any 
application  made  by  the  plaintiff  to  the  justice  to  withdraw  the  summons : 
but  notice  was  given  by  the  plaintiff  to  the  magistrates'  clerk  of  the  said 
petty  sessions  that  he  had  withdrawn  the  summons  and  given  notice  to 
the  defendant  to  that  effect. 

♦1071  *^^  directing  the  jury,  the  county  court  judge  told  them, 
^  that,  in  his  opinion,  as  a  matter  of  law,  the  certificate  above  set 
out  and  relied  on  by  the  defendant,  was  no  bar  to  the  action ;  and  that, 
if  they  thought  that  the  plaintiff  had  upon  the  facts  proved  as  to  the 
assault  made  out  a  case  to  their  satisfaction  for  damages,  they  ought  to 
give  him  such  fair  and  reasonable  damages  as  they  thought  fit. 

The  jury  found  a  verdict  for  the  plaintiff,  damages  25L 

The  question  for  the  opinion  of  the  court  upon  appeal  against  this 
direction  was,  whether  or  not  the  certificate  operated  as  a  bar  to  the 
plaintiff's  right  of  action,  by  virtue  of  the  statute.  If  the  court  should 
be  of  opinion  that  the  said  certificate,  under  the  circumstances,  above 
stated,  was  a  bar  to  the  said  action,  the  verdict  so  given  for  the  plain- 
tiff was  to  be  set  aside  and  judgment  entered  for  the  defendant,  or  a 
new  trial  granted. 

Seotlandf  for  the  appellant. — The  27th  section  of  the  9  G.  4,  c.  31, 
gives  the  justices  summary  power  to  punish  persons  for  common  assaults 
and  batteries,  and  provides,  that,  ''  if  the  the  justices,  upon  the  hearing 
of  any  such  case  of  assault  or  battery,  shall  deem  the  offence  not  to  be 
proved,  or  shall  find  the  assault  or  battery  to  have  been  justified,  or  so 
trifling  as  not  to  merit  any  punishment,  and  shall  accordingly  dismiss 
the  complaint,  they  shall  forthwith  make  out  a  certificate  under  their 
hands  stating  the  fact  of  such  dismissal,  and  shall  deliver  such  certificate 
to  the  party  against  whom  the  complaint  was  preferred."  And  s.  28 
enacts,  ^'  that,  if  any  person  against  whom  any  such  complaint  shall 
have  been  preferred  for  any  common  assault  or  battery,  shall  have  ob- 
tained such  certificate  as  aforesaid,  or,  having  been  convicted,  shall  have 
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pnid  *the  whole  apaoant  adjudged  to  be  paid  under  such  convic-  r^c-iQo 
tion,  or  shall  have  suffered  the  imprisonment  awarded  for  non-  ^ 
payment  thereof,  in  every  such  case  he  shall  be  released  from  all  fur- 
ther  or  other  proceedings,  civil  or  criminal,  for  the  same  offence.''    The 
question  is,  whether  the  facts  disclosed  in  this  case  show  such  a  ^^  hear- 
ing" before  the  justices  as  to  justify  them  in  granting  a  certificate 
nnder  the  above  statute.     Those  facts  are  substantially  as  follows : — 
Bradshaw  took  out  a  summons  charging  Vaughton  with  having  assaulted 
him.    The  summons  was  returnable  on   the  6th  of  July.     Vaughton 
attended  before  the  magistrates  to  answer  the  complaint.     Bradshaw 
failed  to  attend :  and  the  magistrates  dismissed  the  complaint,  and  gave 
Vaaghton  a  certificate  to  that  effect.     Did  that  amount  to  such  a  '*  hear- 
ing" of  the  complaint  as  to  justify  the  magistrates  in  certif}[ing  under 
the  statute  ?     It  is  submitted  that  it  did.     When  a  complaint  is  made 
before  justices,  the  party  complained  against  has  a  right  to  have  the 
matter  heard  and  determined.     The  case  is  virtually  disposed  of  by 
Tunnicliffe  v.  Tedd,  5  0*  B.  553  (E.  C.  L.  R.  vol.  57).     There,  a  party 
having  been  summoned  before  two  justices,  under  the  9  G.  4,  c.  31,  s. 
27,  for  an  assault,  and  having  appeared  and  pleaded  not  guilty,  the 
complainant  declined  to  proceed,  stating  that   he  meant  to  bring  an 
action.    The  justices  thereupon  dismissed  the  complaint,  and  gave  the 
defenpant  a  certificate  as  follows, — ^'  We  deemed  the  offence  not  proved, 
inasmuch  as  the  complainant  did  not  offer  any  evidence  in  support  of  the 
information,  and  have  accordingly  dismissed  the  said  complaint :"  and  it 
was  held,  that  what  passed  before  the  justices  constituted  a  ^'  hearing*' 
within  the  meaning  of  the  27th  section,  and  that  the  certificate  was  a 
complete  bar  to  an  action  for  the  same  assault  under  s.  28.     It  is  true 
that  there  the  prosecutor  appeared  on  the  return  of  the  *8um-  r^e-inn 
mens :  but  in  all  other  respects,  the  case  is  identical  with  the   ^ 
present,  except  for  the  notice  of  withdrawal,  which  in  reality  amounts 
to  nothing.     In  Tunnicliffe  v.  Tedd,  Goltman,  J.,  said, — **  It  appears  to 
me  that  the  proceeding  in  this  oase  is  analogous  to  the  ordinary  case^ 
of  an  indictment.     Where  a  true  bill  is  found  by  the  grand  jury,  and 
the  defendant  appears  to  take  his  trial,  although  no  evidence  is  offered 
by  the  prosecutor,  that  is  still  a  hearing.     So  here,  the  complaint  having 
been  lodged,  and  the  defendant  having  appeared  and  pleaded,  I  do  not 
Bee  what  risht  the  complainant  had  to  withdraw  the  charge.     The  de- 
fendant had  an  interest  in  having  the  matter  disposed  of.     If  the  assault 
were  not  proved,  he  was  entitled  to  be  acquitted ;  and,  if  proved,  he 
wonid,  by  the  imposition  of  a  fine,  or  of  imprisonment,  be  relieved  from 
all  further  responsibility."     Maule,  J.,  said, — "  The  27th  section  of  the 
9  0.  4,  c.  31,  seems  to  me  to  constitute  the  magistrates  a  court  of  oyer 
and  terminer,  to  hear  and  determine  all  matters  brought  before  them. 
The  object  of  the  act  was,  to  put  an  end  to  actions  and  prosecutions 
for  assaults  of  an  ordinary  character,  by  substituting  a  cheaper  and 
more  speedy  prosecution,  which  was  to  be  a  bar  to  all  other  proceed- 
ings, civil  as  well  as  criminal,  for  the  same  offence.     In  an  ordinary 
court  of  oyer  and  terminer,  if  the  defendant  appears  and  pleads,  he  has 
an  undoubted  right  to  have  the  matter  determined.     When  the  com- 
plaint is  ripe  for  hearing,  and  the  defendant  is  ready  to  take  his  trial,  if 
the  prosecutor  alleges  nothing  against  him,  or  merely  something  that  is 
anaubstantial,  then  the  magistrates  are  bound  to  find  the  charge  not 
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proved,  and  to  give  a  certificate  accordingly.     There  is  no  necessity  to 
seek  for  an  analogy  in  civil  proceedings  to  support  the  claim   of  the 
prosecutor  to  withdraw  at  his  option.     In  criminal  proceedings,  the  pro- 
*1101  ^^^^^0^9  having  once  put  *the  law  in  motion,  cannot  be  allowed 
-I   to  withdraw."     And  Cresswell,  J.,  said, — It  appears  to  me  that 
there  was  a  hearing  in  this  case.     As  soon  as  the  defendant  appeared 
to  the  information  and  pleaded,  there  .was  an  issue  joined,  which  the 
magistrates  were  bound  to  hear  and  determine.    The  complainant  being 
asked  what  he  had  to  say,  told  the  magistrates  that  he  declined  to  go 
any  further  with  the  prosecution,  as  he  meant  to  bring  an  action.     The 
magistrates  having  heard  all  the  man  had  to  say,  dismissed  the  com- 
plaint.    The  defendant  was  clearly  entitled  to  have  the  benefit  of  that 
state  of  things."     Then  did  the  notice  of  the  prosecutor's  intention  to 
withdraw  from  the  prosecution  make  any  difference  ?     The  complainant 
having  sworn  an  information,  a  summons  was  duly  issued  and  served 
on  the  defendant  requiring  him  to  appear  at  the  petty  sessions  on  the 
6th  of  July.     Between  the  time  of  service  and  the  return  day  of  the 
summons,  viz.  on  the  3d  of  July,  a  notice  was  given  to  the  defendant, 
— not  by  the  complainant,  but  by  the  complainant's  father, — that  the 
summons  was  withdrawn,  and  that  he  need  not  attend.     The  defendant 
was  perfectly  justified  in  disregarding  that  notice :  the  complainant  had 
no  power  to  withdraw  from  the  prosecution,  and  the  defendant  had  the 
right  to  have  the  matter  properly  disposed  of.     To  constitute  a  '*  hear- 
ing," it  is  not  necessary  that  any  evidence  should  be  given.     [Btlbs, 
J. — You  would  say  that  the  unheard  summons  is  like  an  unfound  bill 
of  indictment.     The  state  of  things  existing  here  is  precisely  the  same 
as  if  the  complainant  had  simply  abstained  from  attending  at  the  return  of 
the  summons.]     Precisely  so.     The  granting  of  the  certificate  is  not  a 
judicial  act ;  and  a  mandamus  would  lie  to  compel  the  magistrates  to 
grant  it :  The  Queen  v.  Robinson,  12  Ad.  &  E.  672  (E.  C.  L.  R.  vol 

*1111  ^^^*'  ^  ^®^'  *  ^'  ^'^^'  ^^  Hancock  v.  Somers,  5  Jurist,  *N.  S. 
^  983, — where  a  question  arose  {is  to  the  time  at  which  the  certi- 
ficate should  be  given.  Lord  Campbell  says :  ^^  The  question  depends 
upon  whether  it  is  discretionary  with  the  magistrate  to  grant  or  to  with- 
hold the  certificate.  If  it  is  discretionary,  the  magistrate  ought  ^  forth- 
with' to  exercise  his  discretion,  because  it  is  in  the  nature  of  a  judicial 
act,  which  should  be  done  immediately,  and  in  the  presence  of  the  oppo- 
site party.  But  I  am  of  opinion  that  it  is  not  discretionary.  The 
policy  of  the  legislature  in  constituting  this  new  tribunal  appears  to 
have  been,  that  if  a  person  were  once  exposed  to  peril  in  respect  of  an 
act  done  by  him,  he  should  be  exempted  from  further  proceedings,  civil 
or  criminal,  for  the  same  cause.  In  this  case  the  magistrate  took  cog- 
nisance of  the  evidence,  and  must  be  taken  to  have  adjudged  that  the 
complaint  was  frivolous,  and  therefore  he  was  bound  to  grant  his  certi- 
ficate for  the  protection  of  the  party.  He  did  grant  his  certificate,  and 
I  think  he  granted  it '  forthwith.'  I  think  that  the  section  means  that  the 
party  has  ^  forthwith'  a  right  to  demand  the  certificate.  This  is  not 
like  the  granting  of  a  certificate  for  a  special  jury,  which  is  a  judicial 
act,  and  must  be  done  immediately  at  the  close  of  the  trial.  ThU  is  a 
ministerial  actj  and,  after  judgment  dismissing  the  complaint,  the  cer- 
tificate is  in  the  nature  of  a  record  of  the  judgment  which  the  magistrate 
has  pronounced.     The  defendant  de  jure  was  entitled  to  demand  and  to 
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have  the  certificate ;  and  it  is  immaterial  whether  the  prosecutor  was 
present  or  not  when  it  was  made  out."  And  Crorapton,  J.,  said  :  "  The 
granting  of  the  certificate  is  not  discretionary,  because  I  do  not  see  upon 
what  the  magistrate  has  to  exercise  his  discretion  after  he  has  come  to 
the  decision  that  the  complaint  is  within  one  of  the  three  cases  men- 
tioned in  8.  27.  The  granting  of  the  certificate  is  '''imperative  r:iciio 
upon  him."  A  similar  opinion  is  expressed  in  Gostar  v.  Hether-  '- 
ington,  5  Jurist,  N.  S.  985,  wher^  Erie,  J.,  said :  "  When  the  complaint 
is  dismissed  on  either  of  the  three  grounds  mentioned  in  s.  27,  the  magis- 
trate is  bound  to  give  his  certificate  as  a  protection  to  the  accused  party. 
The  certificate  is  demandable  from  the  magistrate  ex  debito  justitise." 
Since  Jer vis's  act,  11  &  12  Vict.  c.  43,  these  proceedings  assume  a  more 
formal  character :  partie3  may  be  heard  by  counsel ;  and  by  s.  18  express 
power  is  given  to  the  magistrates  to  award  costs.  [Erle,  C.  J. — In  the 
case  of  an  order  of  removal,  it  required  an  act  of  parliament  to  enable 
the  justices  to  award  costs  to  the  respondent  on  the  abandonment  of  the 
appeal.]  There,  the  court  of  quarter  sessions  had  no  seisin  of  the 
appeal :  the  notice  of  appeal  would  not  appear  until  the  first  day  of  the 
Msion.  Here,  a  complaint  was  formally  made  and  entered,  and  a  sum- 
mons issued.  [Keating,' J. — The  question  is  whether  the  right  to  the 
certificate  is  not  confined  to  a  case  where  the  accused  has  been  in  peril 
of  being  convicted  at  the  hearing  ?]  The  language  of  the  statute,  it  is 
submitted,  is  not  so  limited. 

Fh^fsoHj  contr^. — It  is  impossible  to  read  the  statute  without  seeing 
that  the  power  to  certify  exists  only  where  there  has  been  a  hearing. 
By  the  27th  section,  the  magistrates  are  to  hear  and  determine ;  and 
their  determination  is  to  be  final.  It  cannot  be  said  that  there  has  been 
a  hearing,  when  there  is  no  issue  joined,  and  no  complainant  present  to 
sapport  any  charge.  To  hold  that  the  certificate  here  is  valid  would  be 
opposed  to  all  the  reasoning  upon  which  the  decision  in  Tunnicliife  v. 
Tedd  is  founded.  The  defendant  there  appeared  and  pleaded  not 
guilty;  and  the  complainant  also  appeared,  but  declined  to  proceed 
with  his  complaint.  It  did  not,  therefore,  lie  in  his  mouth  to  say 
*that  there  had  been  no  hearing.  The  judgment  of  Cresswell,  J.,  p^^  ^  q 
pats  the  decision  upon  its  true  ground.  /' As  soon,"  says  that  ^ 
learned  judge,  ^'as  the  defendant  appeared  to  the  information,  and 
pleaded,  there  was  an  issue  joined,  which  the  magistrates  were  bound 
to  hear  and  determine.  The  complainant  being  asked  what  he  had  to 
say,  told  the  magistrates  that  he  declined  to  go  any  further  with  the 
prosecatioUt  as  he  meant  to  bring  an  action.  The  magistrates,  having 
heard  all  the  man  had  to  sat/j  dismissed  the  complaint.  The  defendant 
was  clearly  entitled  to  have  the  benefit  of  that  state  of  things." 
That  goes  quite  as  far  as  a  case  ought  to  go.  The  18th  section  of 
Jerris's  act  has  nothing  to  do  with  the  question.  That  applies  to  a  case 
where  the  complaint  is  dismissed  on  a  hearing  under  section  13  or  14. 
It  is  contrary  to  the  plain  and  obvious  meaning  of  the  act  to  hold  that 
there  has  been  a  hearing  unless  the  parties  appear  and  are  ready  to  be 
heard.  [Bylss,  J. — May  not  the  word  '^  hearing"  in  the  27th  section 
of  the  9  6.  4,  c.  31,  mean  '^time  and  place  of  hearing?"}  It  is  sub- 
mitted not. 

Scotland^  in  reply. — There  is  substantially  no  distinction  between  this 
case  and  Tunnicliffe  v.  Tedd.     [Btles,  J. — In  The  Queen  v.  Stamper, 
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1  Q.  B.  119  (E.  C.  L.  R.  vol.  41),  4  P.  &  D.  639,  by  a  rule  of  quarter 
sessions  it  was  ordered  that  all  applications  intended  to  be  made  for 
orders  of  maintenance  in  bastardy,  should  be  entered  with  the  clerk  of 
the  peace  on  or  before  a  certain  day,  and  that  such  applications  should 
be  called  on  at  the  sessions  in  the  order  of  entry.  The  overseers  of  a 
parish  entered  an  application  with  the  clerk  of  the  peace,  according  to 
the  above  rule  and  the  practice  of  the  sessions,  paying  the  usual  fee  on 
entry,  and  giving  notice  to  the  party  against  whom  they  applied.  At 
the  sessions  the  party  attended,  and  the  case  was  called  on ;  but  the 
*1141  "^P^o^^^^u^^^^s  ^^^  ^^^  appear.  The  sessions  made  no  order  upon 
^  the  application,  and  ordered  (under  the  statute  4  &  5  W.  4,  c.  76, 
8.  73)  that  the  overseers  should  pay  costs  to  the  party  appearing :  and 
it  was  held,  that  the  entry  was  an  application^  and  the  calling  on  of  the 
case,  and  attendance  of  the  opposite  party,  a  hearing  of  such  application, 
within  s.  73 ;  and  therefore  that  the  order  for  costs  was  rightly  made.] 
So,  here,  the  information  and  the  attendance  of  the  appellant  in  answer 
to  the  summons  amounted  to  an  application  and  a  hearing  within  this 
statute.  The  notice  of  withdrawal  of  the  complaint  makes  no  difference. 
[Btlbs,  J. — Suppose  the  complainant  had  gone  on  to  say,  ^'  I  withdraw 
the  charge  because  I  am  conscious  that  I  have  no  ground  of  complaint  ?"] 
That  is  in  substance  what  he  does.  [Bylbs,  J. — We  now  know  his 
motive.]  If,  instead  of  being  a  mere  assault,  the  charge  had  been  one 
^f  a  grievous  character,^-couId  the  complainant  by  acting  as  he  did 
nere  keep  it  hanging  over  the  defendant's  head  for  an  indefinite  time  ? 
Once  made,  whatever  the  charge,  the  accused  has  a  right  to  have  it 
disposed  of. 

Erle,  G.  J. — The  argument  of  Mr.  Scotland  has  shaken  the  opinion 
I  was  disposed  to  form,  but  has  not  convinced  me.  The  court  will  take 
a  little  time  for  deliberation.  Cur.  adv.  vuU. 

Erle,  G.  J.,  now  delivered  the  judgment  of  the  court  :{a) 

The  material  facts  on  this  appeal  are,  that  the  plaintiff  lafd  an  informa- 
tion for  an  assault  under  the  9  G.  4,  c.  31,  s.  27,  and  took  out  a  sum- 
^^^r-|  mons,  which  *was  served  on  the  defendant,  and  that  he  after- 
^  wards,  and  before  the  day  for  hearing,  by  his  agent,  gave  notice 
both  to  the  defendant  not  to  attend,  and  to  the  magistrates'  clerk  that 
he  should  not  attend;  that,  on  the  day,  the  defendant  attended  and 
claimed  to  have  the  information  dismissed,  and  a  certificate  of  dismissal 
granted,  although  the  plaintiff  was  absent;  and  that  the  magistrates 
granted  a  certificate  showing  these  facts :  and  the  question  is  whether 
such  certificate  bars  this  action. 

The  statute  authorizes  the  magistrates  to  give  the  certificate,  if  on  the 
hearing  they  deem  the  charge  not  proved :  and  at  first  it  seemed  difficult 
to  say  that  they  had  heard  the  matter  at  all.  But  we  were  pressed  with 
the  case  of  Tunnicliffe  v.  Tedd,  5  0.  B.  553  (E.  G.  L.  R.  vol.  57),  where 
the  court  lay  down  as  principles,  that  the  information  is  the  commence- 
ment of  a  criminal  proceeding,  analogous  to  an  indictment ;  that  the 
summons  is  the  act  of  the  magistrates  on  behalf  of  the  public ;  that  the 
party  who  begins  a  criminal  proceeding  cannot  withdraw  from  it  leaving 
it  pending,  but,  on  the  contrary,  that  the  party  charged  has  a  right  to 
force  it  on  to  a  conclusion ;  and  that,  if,  at  the  time  for  concluding  the 

(a)  The  cue  wu  argued  before  Erie,  C.  J.,  Byles,  J.,  and  Keating,  J. 
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case,  the  informant  offers  no  evidence  in  support  of  his  charge,  it  ought 
to  be  dismissed,  and  such  dismissal  is  a  *^  hearing." 

In  that  case,  the  informant  attended  at  the  return  of  the  summons ; 
and,  vhen  it  was  called  on,  the  defendant  pleaded  not  guilty,  and  ^as 
ready  with  his  witnesses,  and  then  the  informant  said  he  should  with- 
draw from  the  case,  and  bring  an  action ;  and  thereupon  the  magistrates 
chose  to  certify.  In  the  argument  of  that  case,  it  is  said  that  the  hear- 
ing begins  when  a  plea  is  pleaded  and  issue  is  joined :  and  we  have  had 
to  consider  whether  we  could  distinguish  the  present  case,  on  the  ground 
that  the  informant  did  *not  attend,  and  that  a  formal  plea  was  p^-.  ■.  ^ 
not  taken,  and  so  no  issue  joined.  ^ 

After  consideration,  it  appears  to  us  that  the  principles  of  the  judg- 
ment above  mentioned  do  not  authorize  us  to  rely  on  this  distinction. 
It  is  held  that  the  informant  cannot  withdraw,  and  that  the  defendant 
has  a  right  to  a  decision,  and  that,  if  the  informant  says  he  withdraws, 
the  case  is  heard,  and  the  information  is  dismissed,  and  the  power  to  certify 
is  given,  if  the  magistrates  in  their  discretion  choose  to  exercise  it. 

Here,  although  the  informant  was  not  present  to  express  orally  that 
he  withdrew,  his  writing  was  to  that  effect ;  and,  if  he  absented  himself 
with  the  intention  of  withdrawing,  his  act  ought  to  leave  to  the  defend- 
ant all  the  rights  which  arise  on  withdrawing  the  charge.  In  The  Queen 
V.  Stomper,  1  Q.  B.  112  (E.  C.  L.  R.  vol.  41),  4  P.  &  D.  539,  it  was 
decided,  under  the  bastardy  act  then  in  force  (4  &  5  W.  4,  c.  76.  s.  73)^ 
that  an  application  duly  entered  with  the  clerk  of  the  court  entitled  the 
putative  father,  when  the  case  was  called  on,  to  claim  a  dismissal,  and 
that  such  a  dismissal  was  a  hearing  entitling  him  to  costs,  although  the 
applicant  did  not  attend  to  support  his  application. 

As  the  certificate  was  granted,  we  feel  bound  by  these  cases  to  hold 
that  it  barred  the  action ;  and  consequently  our  judgment  is  for  the 
appellant.  Judgment  for  the  appellant. 


♦RALSTON  V.  SMITH.    Nov.  26.  [♦117 

Tha  ue  of  ft  roUer  and  %  bowl  for  calendering  woren  fabriei,  and  the  means  of  regnlating 
the  xelatire  speed  of  their  motion,  were  well  known.  In  the  process  of  oalendertng,  the 
roller  was  smooth  and  the  speed  of  the  roller  and  the  bowl  was  unequal :  in  embossing  the 
roller  was  patterned,  and  the  speed  of  the  roller  and  the  bowl  was  eqnaL 

Tbe  plaintiff  took  oat  a  patent  for  a  combination  of  the  patterned  roller  with  unequal  speeds 
of  the  roller  and  the  bowl : — Held,  that  the  alleged  inrention  was  void  for  want  of  novelty 
and  utility. 

The  pluntiff,  haying  found  that  one  description  of  roller  only  would  answer,  entered  a  dis- 
elsimer;  and,  by  his  amended  specification,  confined  his  claim  to  one  kind  of  substance  for 
the  roller,  ris.,  a  hard  metal,  and  one  kind  of  pattern  for  engraving  thereon,  viz.,  circular 
grooves  round  the  roller  : — Held,  that  this  was  practically  a  claim  for  a  new  invention,  and 
Bot  a  part  of  any  invention  comprised  in  the  original  specification. 

This  was  an  action  for  the  infringement  of  a  patent. 

The  declaration  alleged  the  grant  of  letters  patent  to  the  plaintiff  for 
bis  invention  intituled  *'  Improvements  in  embossing  and  finishing  woven 
fabrics,  and  in  the  machinery  or  apparatus  employed  therein/'  the  filing 
of  a  specification  of  the  invention,  and  of  a  disclaimer  and  memorandum 
of  alteration  by  which  the  words  **  and  in  the  machinery  or  apparatus 
employed  therein"  were  disclaimed,  and  certain  parts  of  the  specification 
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were  also  disclaimed  and  altered ;  and  the  declaration  then  alleged  an 
infringement  of  the  patent  by  the  defendant  subsequent  to  the  filing  of 
the  disclaimer. 

The  defendant  pleaded, — first,  not  guiltjy-^-secondly,  that  the  plain- 
tiff was  not  the  true  and  first  inventor, — thirdly,  that  the  invention  not 
disclaimed  was  not  new, — fourthly,  a  traverse  of  the  specification  of  the 
invention  as  alleged  in  the  declaration, — fifthly,  that  the  disclaimer 
extended  the  exclusive  right  granted  by  the  patent, — sixthly,  that  the 
privilege  granted  by  the  patent  was  not  a  privilege  of  working  or  making 
any  manner  of  manufacture.     Issue  thereon. 

The  cause  was  tried  before  Erie,  C.  J.,  at  the  sittings  at  Westminster 
after  last  Trinity  Term.  The  plaintiff  gave  in  evidence  sealed  and  cer- 
tified copies  of  his  specification  and  disclaimer.  The  specification  was 
as  follows : 

*1181       '^Specification  in  pursuance  of  the  conditions  of  the  ^letters 
•^  patent,  filed  by  Walter  Balston  in  the  great  seal  patent  office  on 
the  21st  of  May,  1859. 

^^  To  all  to  whom  these  presents  shall  come,  I,  Walter  Ralston,  of  the 
city  of  Manchester,  in  the  county  of  Lancaster,  engraver  to  calico 
printers,  send  greeting : 

"  Whereas,  Her  most  excellent  Majesty  Queen  Victoria,  by  Her  letters 
patent,  bearing  date  the  23d  of  November,  1858,  in  the  22d  year  of  Her 
reign,  did,  for  Herself,  Her  heirs  and  successors,  give  and  grant  unto  me 
the  said  Walter  Ralston  Her  special  license  that  I  the  said  Walter  Ralston, 
my  executors,  administrators,  and  assigns,  or  such  others  as  I  the  said 
Walter  Ralston,  my  executors,  administrators,  and  assigns,  should  at  any 
time  agree  with,  and  no  others,  from  time  to  time,  and  at  all  times  there- 
after during  the  term  therein  expressed,  should  and  lawfully  might  make, 
use,  exercise,  and  vend  within  the  United  Kingdom  of  Great  Britain  and 
Ireland,  the  Channel  Islands,  and  the  Isle  of  Man,  an  invention  for 
^Improvements  in  embossing  and  finishing  woven  fabrics,  and  in  the 
machinery  or  apparatus  employed  therein,'  upon  the  condition  (amongst 
others)  that  I  the  said  Walter  Ralston,  by  an  instrument  in  writing 
under  my  hand  and  seal,  should  particularly  describe  and  ascertain  the 
nature  of  the  said  invention,  and  in  what  manner  the  same  was  to  be 
performed,  and  cause  the  same  to  be  filed  in  the  great  seal  patent  office 
within  six  calendar  months  next  and  immediately  after  the  date  of  the 
said  letters  patent. 

^'  Now  know  ye  that  I  the  said  Walter  Ralston  do  hereby  declare  the 
nature  of  my  said  invention,  and  the  manner  in  which  the  same  is  to  be 
performed,  to  be  particularly  described  and  ascertained  in  and  by  the 
following  statement  (that  is  to  say) : — 

*1191  '^  ^  employ  a  roller  of  metal,  wood,  or  other  suitable  ^material, 
^  and  groove,  flute,  engrave,  mill,  or  otherwise  indent  upon  it  any 
desired  design,  and  cause  it  to  revolve  with  a  bowl  or  bowls  of  paper  or 
other  substance,  and,  by  means  of  gearing  well  known  to  mechanics,  I 
give  the  circumference  of  the  pattern  roller  a  quicker  motion  than  the 
circumference  of  one  of  the  bowls,  so  as  to  obtain  a  frictional  action 
upon  the  surface  of  the  fabric  as  well  as  pressure,  so  that  if  the  fabric 
is  moved  transversely  when  fed  to  the  machine,  an  indefinite  number  of 
watering  patterns  may  be  given  to  the  fabric  at  one  operation  or  passage : 
but,  if  two  operations  be  given,  moir^  antique  or  other  varieties  may  be 
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obtained,  which  can  be  still  further  varied  as  desired  according  to  the 
number  of  times  the  fabric  is  allowed  to  pass  through  the  machine. 

^*  In  addition  to  the  variety  of  the  pattern,  a  bright  finish  or  lustre  is 
given  to  the  fabric  by  means  of  the  friction  or  rubbing  action  of  the  two 
surfaces  of  the  rpller  and  the  bowl. 

^^  I  may  also  obtain  the  same  result  by  reversing  the  arrangement, 
and  causing  the  circumference  of  the  bowl  to  move  quicker  than  the 
circumference  of  the  roller,  so  as  to  obtain  a  similar  frictional  or  rubbing 
action,  the  gearing  being  simply  required  to  be  adapted  for  the  purpose. 
^^  It  is  well  known,  that,  for  calendering  purposes,  plain  or  polished 
rollers  have  necessarily  been  driven  art  a  greater  speed  than  the  bowl  or 
bowls ;  but  hitherto  it  has  not  been  considered  practicable  to  give  pattern 
rollers  the  same  relative  movement. 

''  Having  thus  fully  described  the  nature  of  my  said  invention  and 
the  manner  in  which  the  same  is  to  be  performed,  I  desire  it  to  be  dis- 
tinctly understood  that  I  do  not  confine  myself  to  the  precise  details 
herein  set  forth,  as  such  may  be  varied  or  modified  without  departing 
from  the  principle  thereof:  but  I  claim  as  '^'my  invention,  and  r«iQA 
which  to  the  best  of  my  knowledge  and  belief  has  not  been  *- 
hitherto  used  within  the  realm,  the  employment  of  the  grooved,  fluted, 
engraved,  milled,  or  otherwise  indented  rollers  of  metal,  wood,  or  other 
suitable  material  driven  at  a  greater  speed  than  the  bowl  or  bowls  con- 
nected with  them,  so  as  to  exert  a  rubbing  or  friction  upon  the  fabric 
submitted  to  their  action,  and  thereby  produce  an  indefinite  variety  of 
pattern  as  well  as  a  bright  finish  or  lustre,  and  also  reversing  the  opera- 
tion by  giving  the  bowl  a  quicker  motion  than  the  pattern  roller.  In 
witness,"  kc. 
The  disclaimer  and  memorandum  of  alteration  was  as  follows : — 
"  To  all  to  whom  these  presents  shall  come,  I,  Walter  Ralston,  of  the 
city  of  Manchester,  in  the  county  of  Lancaster,  engraver  to  calico 
printers,  send  greeting : 

"  Whereas,  Her  Majesty  Queen  Victoria,  by  Her  letters  patent  under 
the  Great  Seal  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 
bearing  date  the  23d  of  November,  1858,  granted  unto  me  the  said 
Walter  Ralston  the  sole  privilege  to  make,  use,  exercise,  and  vend  my 
ioTention  therein  intituled  *  Improvements  in  embossing  and  finishing 
woven  fabrics,  and  in  the  machinery  or  apparatus  employed  therein, 
(and  which  title  is  intended  to  be  hereby  altered  by  the  disclaimer  here- 
inafter contained,  so  as  to  be  in  these  words, — ^  Improvements  in  emboss- 
ing and  finishing  woven  fabrics,')  within  the  said  United  Kingdom  of 
Great  Britain  and  Ireland,  the  Channel  Islands,  and  Isle  of  Man,  during 
the  term  of  fourteen  years  thence  next  ensuing,  upon  the  condition 
(amongst  others)  that  I  the  said  Walter  Ralston  should  by  an  instrument 
in  writing  under  my  hand  and  seal  particularly  describe  and  ascertain 
the  nature  of  my  said  invention  and  in  ^at  manner  the  same  is  to  be 
performed,  and  *cause  the  same  instrument  to  be  filed  in  the  r«-|9i 
great  seal  patent  ofSce  within  six  calendar  months  next  after  the  ^ 
date  of  the  said  letters  patent :  And  whereas,  in  pursuance  of  the  said 
condition,  I  did  by  a  specification  under  my  hand  and  seal,  bearing  date 
the  19th  day  of  May,  1859,  particularly  describe  and  ascertain  the 
nature  of  my  said  invention  and  in  what  manner  it  is  to*be  performed, 
and  did  cause  the  same  specification  to  be  filed  in  the  said  great  seal 
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patent  office  within  the  time  and  in  manner  prescribed  by  the  said  con- 
dition and  letters  patent:  And  whereas,  since  the  filing  of  the  said 
specification,  I  have  been  advised  that  part  of  the  said  title  contained  in 
the  said  letters  patent  as  aforesaid  is  not  properly  speaking  applicable 
to  my  said  invention  as  described  in  my  said  specification,  and  I  am 
therefore  desirous  of  disclaiming  so  much  of  the  said  title  as  hereinafter 
expressed ;  and  I  have  also  been  advised  that  some  of  the  descriptions 
of  rollers  mentioned  in  my  said  specification  cannot  be  conveniently 
applied  in  performing  my  invention,  and  I  am  therefore  desirous  of  dis- 
claiming the  use  of  such  rollers,  and  I  have  found  that  the  production 
of  watering  patterns  upon  a  fabric  cannot  be  effectually  produced  in  a 
single  operation  by  all  descriptions  of  rollers,  but  only  by  those  rollers 
which  have  grooves,  flutings,  or  indentations  around  their  surfaces  as 
numerous  as  the  warp  threads  of  the  fabric  to  be  operated  upon,  or 
nearly  so,  and  I  am  therefore  desirous  of  limiting  my  claim  with  respect 
to  such  watering  patterns,  and  correcting  certain  inaccuracies  in  the 
description  contained  in  the  specification  in  some  slight  particulars,  by 
the  disclaimer  and  memorandum  of  alteration  hereinafter  expressed  or 
contained. 

^^Now,  know  ye,  that,  by  and  with  the  license  and  consent  of  Her 
said  Majesty's  solicitor-general,  and  for  the  reasons  aforesaid,  I  do  here- 
*1221   ^  disclaim  the  latter  '''portion  of  the  words  of  the  said  title  of 

-I   the  said  invention  contained  in  the  said  letters  patent,  which  con- 
sists of  these  words — ^and  in  the  machinery  or  apparatus  employed 
therein,'  so  that  the  said  title  shall  henceforth  be  in  these  words — ^Im- 
provements in  embossing  and  finishing  woven  fabrics:'  And  by  and  with 
the  leave  aforesaid,  and  for  the  reasons  aforesaid,  I  the  said  Walter 
Ralston  do  hereby  disclaim  the  use  of  any  pattern  rollers  in  performing 
my  invention  except  those  which  are  made  of  metal  or  other  suitable  ma- 
terial^ and  have  circular  grooves^  fiuteSy  or  indentations  made  around 
their  surfaces;  and  I  also  disclaim  the  use  of  any  other  description  of 
design  upon  the  surface  of  such  rollers,  except  such  circular  grooves^ 
flutings^  or  indentations  as  aforesaid:  And  I  also  disclaim  the  produc- 
tion of  watering  patterns  upon  a  fabric  at  one  operation  or  passage  of 
it  between  a  pattern  roller  and  a  bowl,  against  which  it  works,  except 
when  the  grooves,  flutes,  or  indentations  around  the  surface  of  such 
roller  are  as  numerous  as  the  warp  threads  in  the  fabric  to  be  operated 
upon,  or  nearly  so:  And  I  disclaim  all  parts  of  the  description  of  my 
said  invention  contained  in  my  said  specification  which  are  not  con- 
tained in  the  said  description  as  hereby  altered ;  and  I  hereby  alter 
such  description,  and  that  the  same  shall  henceforth  describe  the  undis- 
claimed  parts  of  the  said  invention  in  these  words,  that  is  to  say, — 'I 
employ  a  roller  of  hard  metal  or  other  suitable  material,  and  make 
grooves,  flutes,  or  indentations  around  it,  and  cause  it  to  revolve  with  a 
bowl  or  bowls  of  paper  or  <)ther  suitable  substance,  and,  by  means  of 
gearing  well  known  to  mechanics,  I  give  the  circumference  of  the  pat- 
tern roller  a  quicker  motion  than  the  circumference  of  one  of  the  bowls, 
so  as  to  obtain  a  frictional  action  upon  the  surface  of  the  fabric  as  well 
*12^1   as  pressure.'     If  the  grooves,  flutes,  or  indentations  *around  the 

-^  roller  are  as  numerous  as  the  warp  threads  in  the  fabric  to  be 
operated  upon,  or  nearly  so,  or  if  the  fabric  has  already  passed  through 
between  the  roller  and  the  bowl,  and  the  fabric  has  slight  transverse 
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motions  given  to  it  when  fed  into  the  machine,  an  indefinite  number  of 
watering  patterns  may  be  given  to  the  fabric  at  one  operation  or  pas- 
sage, if  farther  operations  be  given,  varying  the  extent  of  the  trans- 
verse motions,  moird  antique  or  other  varieties  may  be  obtained,  which 
can  be  farther  varied  as  desired,  according  to  the  number  of  times  the 
fabric  is  allowed  to  pass  through  the  machine.  In  addition  to  the 
variety  of  the  patterns,  a  bright  finish  or  lustre  is  given  to  the  fabric 
by  means  of  the  friction  or  rubbing  action  of  the  surface  of  the  roller. 
I  may  also  obtain  the  same  result  by  reversing  the  arrangement,  and 
causing  the  circumference  of  the  bowl  to  move  quicker  than  the  circum- 
ference of  the  roller,  so  as  to  obtain  a  similar  friction  or  rubbing  action, 
by  robbing  the  surface  of  the  fabric  against  the  roller,  the  gearing  being 
simply  required  to  be  adapted  for  the  purpose.  It  is  well  known,  that, 
for  calendering  purposes,  plain  or  polished  rollers  have  necessarily  been 
driven  at  a  greater  speed  than  the  bowl  or  bowls,  but  hitherto  it  has 
not  been  considered  practicable  to  give  pattern'  rollers  the  same  relative 
movement,  so  as  to  obtain  any  beneficial  result. 

'' Having  thus  fully  described  the  nature  of  my  said  invention,  and 
the  manner  in  which  the  same  is  to  be  performed,  I  desire  it  to  be  dis- 
tinctly understood  that  I  claim  as  my  invention,  and  which  to  the  best 
of  my  knowledge  and  belief  has  not  been  hitherto  used  within  the  realm, 
the  employment  of  grooved,  fluted,  or  indented  rollers  of  hard  metal  or 
other  suitable  material  driven  at  a  greater  speed  than  the  bowl  or  bowls 
connected  with  them,  so  as  to  exert  a  rubbing  or  ^friction  upon  r^-ioA 
the  fabric  submitted  to  their  action,  and  thereby  produce  an  ^ 
mdefinite  variety  of  pattern  as  well  as  a  bright  finish  or  lustre,  and 
also  reversing  the  operation  by  giving  the  bowl  a  quicker  motion  than 
the  pattern  roller. 

''And  I  the  said  Walter  Ralston  do  further  declare  that  the  above- 
written  disclaimer  and  memorandum  of  alteration  are  not,  nor  is  either 
of  them,  nor  are  any  parts  thereof,  respectively,  intended  to  extend  the 
exclusive  right  granted  by  the  said  letters  patent,  and  that  these  pre- 
sents shall  not  extend  the  said  exclusive  right  in  any  way  whatsoever." 
The  plaintifi",  who  was  examined  as  a  witness,  in  his  examination  in 
chief,  stated  in  substance  as  follows : — I  am  an  engineer  and  calico- 
printer,  and  have  been  so  for  thirty  years.  I  have  had  great  experience 
in  the  different  processes  used  in  finishing  cloths,  and  in  the  machinery 
used  for  that  purpose.  Before  my  patent  there  was  a  process  known 
which  is  called  calendering.  That  process  was  carried  into  efiect  by  a 
pair  of  rollers,  or  a  roller  and  a  bowl,  as  it  is  called, — the  cloth  passing 
between  the  two.  The  roller  and  the  bowl  moved  at  different  surface 
speeds,  for  glazing  purposes  only ;  that  is,  when  there  was  gloss  to  be  pro- 
duced on  the  surface  of  the  cloth,  there  was  a  different  surface  speed. 
When  there  was  diffisrent  surface  speed,  the  surface  of  the  roller  rubbed 
or  produced  a  sort  of  frictional  efiect  upon  the  surface  of  the  cloth.  In 
addition  to  this  calendering  process,  there  were  other  processes  for  finish- 
ing cloth  for  embossing,  such  as  produced  watery  appearances.  For  the 
prodnction  of  this  embossing,  a  roller  and  bowl  were  used,  and  the  roller 
was  engraved.  Tfiese  botoU  were  well  known  things^  made  of  paper,  and 
made  very  hard  by  pressure,  not  lapped  round,  but  put  together  in  such 
a  way  that  the  edges  of  the  paper  were  at  the  outside  of  the  roller. 
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« 


-OCT   *In  this  embossing,  there  was  a  roller  and  a  bowl  used  ;  the  roller 
^  turned  the  bowl  without  any  gearing :  the  surface  speed  of  the 
one  was  the  same  as  the  other :  there  was  no  gearing  to  communicate 
the  motion  from  the  one  to  the  other  for  embossing.     For  calendering, 
when  you  wanted  to  produce  a  glossy  eflfect,  there  was  gearing  for  the 
purpose  of  communicating  motion  from  one  roller  to  the  other :   the 
gearing  was  an  apparatus  of  a  well-known  description,  and  the  relative 
motions  of  the  roller  and  the  bowl  could  be  varied  by  alterations  in  the 
gearing,  that  is  to  say,  by  altering  the  relative  sizes  of  the  wheels  and 
the  numbers  of  of  their  teeth.     I  had  been  employed  as  an  engraver  in 
engraving  rollers  for  calico-printers  and  embossers ;  and  it  happened  to 
me  at  one  time,  that,  after  sending  a  person  an  engraved  roller,  some 
complaint  was  made  to  me  About  the  effect  of  it  in  embossing ;  and  the 
nature  of  the  objection  or  complaint  which  was  made  to  the  action  of 
the  embossing  roller  was,  I  believe,  the  first  time,  that  I  had  set  it  too 
sharp,  and  that  it  cut  the'cloth  :  the  roller  then  came  back  to  be  altered; 
I  made  the  fluting  shallower,  I  mean  that  I  made  the  projections  on  the 
surface  of  the  roller  shallower ;  they  were  too  deep.     I  sent  the  roller 
back  when  I  had  altered  it.     After  I  had  made  this  alteration,  and  had 
sent  it  back,  the  purchaser  of  the  roller  came  to  me  again  and  also  sent 
the  roller  back,  stating  that  it  had  lost  its  lustre.     By  losing  its  lustre, 
I  mean  that  the  projecting  lines  were  too  flat  upon  the  surface.     In 
embossing  in  this  way,  the  cloths  are  in  the  first  place  calendered  before 
they  are  embossed, — in  some  instances,  but  not  always.     If  you  want  a 
gloss  upon  the  cloth,  you  calender  before  you  emboss, — in  order  to  have 
a  high  gloss  upon  the  cloth,  you  must  calender  before  you  emboss.     I 
have  told  you  of  the  roller  which  had  been  brought  back  to  me.     That 
*1281   ^^<^^^®^  *^^  ^^  make  experiments.     I  altered  it  a  third  time, 
•^  and  I  put  some  cloth  in  it  before  it  went  to  the  roller  again  and 
the  engraving-machine.    Then,  when  I  put  the  cloth  in,  in  going  through 
the  regular  calendering  process,  I  made  a  slip  with  one  of  my  hands 
while  the  roller  was  in  motion.     I  made  a  sudden  slip,  and  I  very  nearly 
cut  my  hand.     By  this  means,  when  I  took  the  bit  out,  it  had  a  peculiar 
effect.     I  looked  at  it,  and  I  tried  it  no  further  then.     The  effect  was 
not  so  good  as  I  could  get  now.     I  tried  another  bit,  about  three  inches, 
and  it  was  more  regular,  but  I  could  not  get  it  as  regular  as  gearing  by 
wheels  would  have  done  it.     When  I  saw  the  effect,  I  immediately  got 
a  small  model  machine,  which  is  now  here.     It  was  in  that  way  that  I 
was  led  to  make  this  invention  or  discovery.     I  had  never  seen  or  heard 
of  anything  of  this  sort  before.     In  this  way  of  operating  upon  the 
cloth  which  I  have  spoken  of,  I  did  not  produce  watered  patterns  in  the 
first  bit ;  but  I  soon  did  get  the  watery  effect,  by  a  change  of  cloth :  and 
I  did  various  sorts  of  cloth.     I  ultimately  produced  the  watery  effects 
such  as  have  been  seen  here  to-day,  and  upon  cloths  of  the  same  de- 
scription.    After  I  had  made  this  discovery,  I  proceeded  to  make  a 
machine,  and  to  put  it  in  operation.     I  had  my  sons  to  assist  me.     I 
did  this  secretly,  to  avoid  exposing  it.     I  did  it  in  an  attic,  not  in  the 
workshop, — in  a  small  room  by  itself.     When  I  got  the  machine  com- 
pleted and  set  it  to  work,  it  enabled  me  to  produce  such  watery  effects 
as  have  been  seen  here  to-day.    Directly  after  this  I  took  out  my  patent. 
In  performing  my  invention,  if  a  slight  lateral  motion  be  given  to  the 
cloth  as  it  goes  into  the  machine,  that  produces  the  watery  effect:  if  a 
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larger  extent  of  motion  laterally  be  given,  that  produces  the  moW 
antique :  the  chief  difference  between  the  two  patterns  is  in  the  size  of 
the  pattern.  '''In  producing  these  patterns,  there  is  an  endless  r^-ioiT 
rariety:  the  same  is  never  obtained  again.  In  working  with  the  ^ 
roller  and  the  howl  according  to  my  invention^  I  give  the  roller  a  greater 
twrfaee  $peed  than  the  bowl:  that  enables  roe  to  produce  the  glossiness 
upon  the  surface  of  the  cloth,  and  at  the  same  time  to  produce  the 
pattern  which  I  have  spoken  of.  Some  time  after  I  had  filed  my  speci- 
fication, I  found  that  there  were  some  descriptions  of  patterns  upon 
rollers  which  could  not  be  used  in  this  way ;  and  I  put  in  a  disclaimer. 
There  were  some  descriptions  of  wooden  rollers  which  would  not  do,  and 
therefore  I  confined  my  claim  to  metal  only.  In  performing  my  inven- 
tion with  my  roller,  I  have  in  the  pattern  roller  made  circular  indenta- 
tions round :  longitudinal  indentations  will  not  do.  Soon  after  the  date 
of  my  patent,  I  brought  my  invention  into  practice.  I  have  finished 
large  quantities  of  cloth  according  to  this  invention ;  and  I  have  granted 
licenses  for  the  use  of  my  invention.  The  passing  of  the  cloth  between 
the  roller  and  the  bowl  in  the  way  I  have  described,  together  with  the 
lateral  motion  which  I  have  spoken  of,  produces  the  effects  which  are 
seen  upon  cloths  now  in  court. 

On  cross-examination,  the  plaintiff  said, — At  the  time  I  first  made 
these  experiments,  the  first  model  was  made  by  myself  and  my  son. 
That  had  circular  grooves.     The  flutes  were  complete  circles  round  the 
cylinder,  in  endless  lines :  that  is  what  I  mean  by  circular.     When  I 
Bay  an  endless  line,  I  mean  that  each  circle  is  complete  in  itself, — separate 
rings;  not  spiral.     I  varied  the  lines  to  suit  the   cloth.     I  made  no 
roller  but  with  circular  lines,  or  what  I  term  endless  lines, — separate 
circles.     Up  to  the  time  of  filing  my  specification,  I  had  used  other  than 
circular  grooves  or  ringed  grooves  for  embossing ;  but,  for  the  purpose 
of  my  patent,  I  had  not  used  anything  else  but  circular  ^grooves  rm-isyQ 
up  to  the  time  of  my  specification.     Speaking  of  the  experi-  ^ 
meats  up  to  time  of  the  first  specification,  the  only  description  of 
grooves  which  I  used,  were,  circular  grooves  or  separate  rings,  with  dif- 
ferences in  the  width  of  the  grooves.     I  made  these  rings  myself. 
They  were  done  by  what  we  term  milling.     I  made  some  by  what  we 
call  engraving, — still  the  same  circular  groove.     There  is  no  new  ma- 
chinery used  in  giving  this  difference  of  surface  velocity  to  what  was 
known  before.     Circular  grooves  were  used  before  for  embossing :  they 
were  used  in  the  process  of  passing  cloth  between  the  rollers.     There  is 
nUMng  new  in  circular  grooves  themselves.     I  do  not  know  that  I  had 
observed  that  they  were  used  in  varying  ratios  to  the  number  of  warps 
in  the  material :  they  might  have  been  used  in  varying  proportions ;  but 
I  never  did  but  two.     The  first  that  I  used  was  much  the  same  sort  of 
thing  as  had  been  used  before  in  proportion  to  the  number  of  grooves. 
The  giving  a  slight  lateral  motion  to  produce  a  slight  lateral  effect,  was 
a  thing  that  had  been  done  and  was  well  known  before  in  creeling  cloths, 
B8  they  passed  through  the  machine,  giving  them  a  slight  transverse 
motion :  and  that  gave  what  is  called  the  watered  surface.     The  moir^ 
antique  was  never  done  before  upon  cotton,  but  upon  silks.     I  do  not 
know  whether  it  was  done  upon  silk  and  cotton  mixed  fabrics.     It  was 
done  upon  two  silks  together.     Articles  such  as  this  [a  piece  of  black 
cloth  shown   to  witness]  were   produced  before  my  patent,  upon  this 
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fabric  of  silk  and  cotton.  Moir^  antique  was  done  before  my  pntent, 
but  was  not  done  by  giving  transverse  motion.  Water  calendering,  or 
creeling,  is  confined  to  watering  produced  upon  two  cloths  put  together 
face  to  face.  What  I  call  watering,  is  done  by  the  transverse  motion  ; 
^^QQ-1  ftnd  moir^  antique  is  done  by  pressing  two  cloths  ^together.     A 

-^  greater  surface  speed  had  been  given  before  in  calendering,  for 
the  purpose  of  producing  a  glazing  effect.    In  my  invention,  there  must  be 
a  greater  ratio  of  speed  between  the  roller  and  the  bowl, — in  any  ratio ; 
so  that,  if  the  one  revolved  ten  or  twenty  times  as  fast  as  the   other, 
that  would  do  :  the  speed  is  immaterial.     If  I  want  a  greater  brilliancy, 
of  course  I  drive  it  quicker,  without  any  limitation  at  all, — so  that  you 
would  whirl  one  round  rapidly  while  the  other  would  be  scarcely  going 
at  all,  by  a  change  of  the  gearing.     There  are  no  limits  to  the  degree 
of  velocity  or  to  the  degree  of  slowness.     I  was  told  that  some  descrip- 
tion of  rollers  would  not  do,  on  consulting  my  son  and  other  mechanical 
men.     The  person  who  makes  my  machinery  is  named  Edmiston.     He 
was  not  the  person  who  told  me  that  other  patterns  would  not  do.    Some 
descriptions  of  rollers  mentioned  in  my  specification  would  not  succeed 
in  the  material.     The  patent  included  wood.     I  disclaimed  it,  and  con- 
fined it  to  metal.     I  do  not  know  that  anybody  informed  me   that  I 
should  limit  my  invention  to  rollers  with  circular  grooves,  and  that  other 
patterns  would  not  do.     Nobody  informed  me :  I  discovered  that  myself. 
It  was  about  the  middle  of  June  when  I  first  made  the  discovery  I  have 
done  with  circular  rollers.     When  the  bowls,  as  they  are  called, — the 
paper  bowls, — had  been  used  for  some  time,  they  would  naturally  get 
smaller  under  the  pressure  used ;  and,  when  that  was  the  case,  their 
surface  velocity  would  be  altered  necessarily.     It  would  not  be  of  any 
detriment  for  twelve  months'  wear ;  in  two  or  three  years,  the  effect  of 
the  wearing  of  the  paper  bowls  would  be  imperceptible  to  produce  a 
difference  in  the  surface  velocity  with  a  machine  which  had  originally 
the  same  surface  velocity.     It  would  be  imperceptible  for  some  time; 
but  in   the  course  of  time,  it  would  ultimately  become  perceptible. 
*1  ^01   ^^^  material  besides  metal  will  beneficially  answer  the  purposes 

-*  of  the  roller  for  what  I  call  my  inventioY).  Wood  has  an  imper- 
fect action,  and  is  too  soft,  and  less  profitable  than  a  metal  roller.  It  is 
possible,  but  not  very  probable,  that  nothing  but  metal  will  do,  in  fact. 
There  is  wood  which  would  do,  but  it  would  not  pay  anybody  to  use  it. 
I  should  say  that  nothing  but  metal  would  do :  other  things  than  paper 
will  do  for  the  bowls ;  wood  will  do  for  the  bowls :  when  they  are  made 
of  paper,  they  are  made  of  solid  paper,  like  papier  mach^.  Other 
things  would  do  for  the  purpose  of  my  invention  besides  paper  and  wood 
for  the  bowls :  leather  would  do.  There  are  many  substances  that  would 
not  do ;  but  glass  would  do. 

On  re-examination,  the  plaintiff*  said, — This  [produced]  was  the  model 
that  I  used  when  I  first  carried  out  my  invention.  Before  I  had  this 
model,  I  never  knew  any  process  of  glazing  and  the  process  of  embosis- 
ing  carried  on  by  one  instrument  at  the  same  time.  Before  that,  there 
were  two  different  machines.  Before  I  took  out  my  patent,  I  had  seen 
longitudinal  indents  upon  a  metal  roller.  I  was  acquainted  with  spiral, 
longitudinal,  and  other  varieties  of  indentation  before  my  patent.  My 
experiments  were  all  rings  round  the  cylinder,— circular  rings.  I  knew 
of  them  ;  but  I  only  experimented  with  rings  in  the  circular.     I  had  for- 


COMMON  BENCH  REPORTS.    (9  J.  SCOTT.    N.  S.)        130 

merly  seen  the  longitudinal  indent  as  well  as  the  circular  on  rollers ;  but 
1  experimented  upon  the  circular  indentations,  and  that  was  the  first 
time  I  ever  saw  it  or  heard  tell  of  anything  of  the  sort  being  done.    My 
original  specification  was  not  limited  to  the  circular,  but  would  have 
taken  in  any.     When  I  was  asked  the  question  ^'  When  I  by  my  dis- 
claimer had  limited  it  to  circular,  who  had  told  me  that  none  but  circular 
would  do  ?"  I  did  not  understand  the  question.     I  did  not  understand 
the  line  not  being  round;  because  *I  knew  that.     I  thought  it  r^cioi 
right  to  limit  my  specification  to  circular.     Supposing  the  line  ^ 
of  indentations  to  be  longitudinal  instead  of  circular,  they  would  have  a 
tendency  to  cut  the  cloth :  it  would  tear  the  cloth  asunder,  if  used  in 
this  combined  operation.     When  I  said,  in  my  examination  in  chief, 
that,  while  working  upon  a  roller  which  had  been  sent  back  to  me,  I 
made  a  sudden  slip,  I  did  not  see  the  roller  slip,  but  it  was  in  the  pro- 
cess of  engraving  that  I  tried  it,  when  it  slipped  with  me ;  and  that  was 
the  cause  of  my  finding  it  out.     I  did  not  know  the  effect  of  giving 
transverse  motion,  until  I  found  it  out  in  the  way  I  have  describe^l.     t 
had  never  known  it  before  in  the  single  operation.     I  had  never  known 
that  effect  before  produced  by  a  single  operation, — both  calendering  and 
embossing :  they  were  never  done  by  one  operation  before.     The  trans- 
Terse  motion  had  been  used  in  what  we  call  the  process  of  creeling 
before  my  invention.     That  process  is,  calendering  two  pieces  together. 
This  [exhibiting  it]  is  a  piece  which  has  been  so  calendered.     By  creel- 
ing, I  mean  putting  two  pieces  of  cloth  with  their  faces  together,  and 
then  passing  them  without  friction  through  between  the  common  calen- 
dering rollers.     I  had  known  transverse  motions  given  in  passing  two 
pieces  together  through  between  the  rollers  in  this  way.     I  say  that  I 
have  known  it  done  in  this  way,  when  the  metal  roller  went  at  the 
same  velocity  as  the  bowl :  but  I  have  never  known  it  applied  when 
the  velocity  was  different.     Creeling  is  pressing  two  pieces  of  cloth 
together:  it  is  what  they  call  the  creel  finish.     A  piece  of  cloth  which 
has  been  put  into  my  hand,  is  what  is  called  moir^  antique.     That  was 
not  finished  with  the  creel  finish.     Moir^  antique  is  what  we  call  a  kind 
of  map  upon  the  cloth ;  but  watering  is  finer ;  it  is  more  like  the  grain 
of  wood.     This  [a  specimen  of  cloth  produced]  is  not  made  of   r^c-too 
^silk :  it  is  a  combination.     I  suppose  there  is  a  portion  of  silk  in  ^ 
it;  but  I  do  not  exactly  know  how  it  is  made. 

Mr.  Charles  May,  civil  engineer,  deposed  as  follows : — My  attention 
has  been  called  to  a  great  many  branches  of  international  industry.  I 
lave  a  general  notion  of  the  mode  adopted  of  calendering  cloth.  I  have 
seen  calendering  done  forty  years  ago.  I  have  a  general  notion  of  the 
mode  adopted  to  give  the  water  pattern  to  it  after  it  has  been  calen- 
dered. I  think  I  ought  to  explain  that  the  watering  of  fabrics,  say  of 
corded  silk,  any  two  woven  fabrics  which  are  woven  with  a  cord  on  the  i 
surface,  if  they  are  put  together  face  to  face  and  pressed  with  great 
force,  they  produce  a  slight  watered  appearance,  simply  by  pressure. 
The  plain  calendering  is  by  friction  generally  between  a  metal  and  a 
paper  bowl;  the  technical  term  of  a  roller  made  of  paper  is  ^^bowl;" 
and  that  friction  is  made  by  two  rollers  going  with  a  different  motion, 
that  is,  the  surface  velocities  are  different.  I  have  read  the  plaintiff's 
specification  and  disclaimer.  Before  that  time  I  was  not  acquainted 
with  any  mode  by  which  calendering  and  the  imparting  the  water  pattern 
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by  pressure  were  done  by  one  and  the  same  operation.  Indent  or  em- 
bossing is  by  no  means  a  water  pattern.  The  prominent  part  of  the 
invention  described  in  the  specification  is  calendering  and  embossing  by 
the  employment  of  grooved  rollers  of  hard  metal  driven  at  a  greater 
speed  than  the  bowls,  so  as  to  exert  a  friction  upon  the  fabric  subnaitted 
to  their  action,  and  thereby  produce  variety  of  pattern  as  well  as  finish 
or  lustre, — not  water  pattern  merely,  but  any  pattern  and  lustre.  I 
produce  a  piece  which  I  myself  saw  put  through  between  the  rollers  of 
this  machine  once  with  a  little  transverse  motion,  and  in  it  the  lustre 
and  the  water  pattern  were  produced  at  the  same  moment :  the  trans- 
*1^^1   ^®^®®  motions  give  the  *water  pattern;    the  machine  gives  it 

^  lustre,  by  the  friction  of  the  roller.  Calendering  and  embossing 
in  one  process  was  at  the  date  of  the  patent  new  and  important ;  and  I 
believe  the  particular  efi'ect  produced  to  have  been  not  only  new,  but  of 
great  commercial  importance.  I  saw  the  defendant's  machine ;  but  I 
could  not  say  from  its  appearance  only  whether  it  had  a  spiral  groove 
or  not.  The  defendant's  roller  had  the  grooves  cut  spirally  around  it ; 
but  whether  it  had  a  single-threaded  screw,  as  we  term  it,  or  a  double, 
or  treble,  or  quadruple,  1  cannot  say  precisely,  the  grooves  are  so  ex- 
ceedingly fine.  I  took  an  impression  of  them,  and  counted  them ;  and 
I  think  there  are  sixty-eight  turns  in  the  spiral  to  one  inch  in  length,  so 
that  it  requires  a  tolerable  eye  to  discern  them ;  and  indeed  my  eye 
unassisted  will  not  discern  them.  I  should  say  the  warps  on  the  roller 
corresponded  with  the  warps  on  the  cloth ;  that  is  to  say,  there  are 
many  cloths  with  sixty-eight  warps  to  an  inch.  The  plaintiff'  uses  a 
variety  of  rollers.  The  plaintiff'  in  his  rollers  had  some  of  64,  some  of 
68,  and  some  of  72  grooves  in  an  inch  of  the  length  of  the  cylinder 
upon  which  they  were  cut ;  the  object  being,  to  get  a  very  close  approach 
to  the  number  of  the  warp  threads  of  the  fabric  to  be  impressed,  the 
number  of  rings  varying,  with  the  object  of  meeting  the  varying  number 
of  warp  threads  in  an  inch  of  cloth.  It  is  stated  distinctly  in  the  speci- 
fication that  the  number  of  grooves  should  very  nearly  correspond  with 
the  number  of  warp  threads  in  the  fabric.  I  will  not  be  bound  to  a 
single  turn  or  two  in  the  spiral  grooves  upon  the  defendant's  roller :  the 
number  I  have  mentioned  is  as  near  as  I  could  take  it  from  an  impres- 
sion. I  quite  believe  that  the  plaintiff"s  invention  is  new  and  very 
important.  There  is  no  substantial  difference  in  principle  between  the 
plaintiff* 's  and  the  defendant's  machine.  I  think  there  is  such  a  difi'er- 
*1S41  ^^^^  ^^  ^^^  mode  of  carrying  out  *that  principle,  that,  while  the 

-'  plaintiff''s  machine  I  believe  to  be  a  perfectly  successful  one,  I 
think  that  the  defendant's  machine  will  only  do  inferior  work,  and  that 
by  reason  of  the  mode  of  carrying  out  the  mechanical  adaptation  of  the 
thing.  Differential  motion  between  the  roller  and  the  bowl  is  common 
to  both  machines.  I  found  in  the  plaintiff^'s  machine  that  the  surface 
motion  between  the  roller  and  the  bowl  was  as  10  to  18,  that  is,  while 
the  surface  of  the  roller  passes  over  18  inches,  the  bowl  surface  passes 
over  10  inches.  In  the  defendant's  machine  there  was  a  motion  of  10 
inches  of  the  bowl  to  11^  inches  in  the  roller.  The  one  was  10  to  18, 
the  other  was  10  to  11^ ;  consequently,  the  defendant's  would  not  give 
so  high  a  glaze,  apart  from  the  mere  mechanical  differences  which  have 
been  pointed  out  between  the  plaintiff"8  machine  and  the  defendant's. 
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The  defendant's  produced  the  combined  glazing  and  embossing  in  the 
same  way  as  the  plaintiff's. 

On  cross-examination,  Mr.  May  stated  as  follows : — There  ^vould  be 
a  great  difference  between  the  result  produced  by  a  single  and  by  a 
double  spiral  [grooye]  upon  the  roller.  The  mechanical  arrangement 
of  the  defendant's  machine  is  the  old  calendering  machine ;  but  the 
roller  in  that  was  not  grooTod.  I  judge  from  reason,  that,  if  these 
spirals  were  formed  in  one  thread  they  would  produce  a  different  result 
than  if  they  were  formed  in  several  threads.  You  may  make  it  in 
spirals  of  20  or  80.  I  think  it  is  probable  that  each  would  produce  a 
different  result.  If  a  spiral  as  fine  as  that  in  the  defendant's  roller  is 
used,  the  difference  between  that  and  the  plaintiff's  would  hardly  be  per- 
ceptible ;  but  it  would  be  against  the  spiral.  The  spiral  and  the  circular 
must  produce  a  different  result :  but  I  think  that  between  a  single  spiral 
and  the  circular  groove  the  difference  would  be  *almost  imper-  r^ior 
ceptible.  No  doubt,  there  would  be  a  difference  between  the  ^ 
result  produced  by  the  spiral  and  that  produced  by  a  circle ;  but  the 
difference  would,  I  believe,  be  almost  imperceptible. 

On  the  part  of  the  defendant,  it  was  objected, — first,  that  the  plain- 
tiff's invention  was  a  mere  application  of  old  processes,  and  not  the 
subject  of  a  patent, — secondly,  that  the  plaintiff's  original  specification 
did  not  describe  any  invention ;  and  that  the  process  which  it  describes 
^as  impracticable  also, — thirdly,  that  the  plaintiff  had  not  at  the  date 
of  his  first  specification  invented  what  he  now  claims  as  his  invention, — 
toartUy,  that  the  disclaimer  was  void,  on  the  ground  that  it  departs  from 
the  specification,  and  also  on  the  ground  that  it  states  that  the  rollers 
may  be  made  of  metal  or  any  other  suitable  material,  without  giving 
any  criterion  of  suitability, — fifthly,  that  the  claim  contained   in  the 
specification  as  altered  by  the  disclaimer,  is  as  extensive  as  the  claim 
contained  in  the  specification  originally,  and  that  the  claim  is  too  large, 
and  bad, — sixthly,  that  the  specification  as  altered  does  not  state  whether 
t^e  production  of  watering  patterns  is  claimed, — seventhly,  that  the 
disclaimer  has  confined  the  claim  to  the  use  of  rollers  with  rings ;  and^ 
u  the  defendant  has  used  spirals  only,  he  has  not  infringed. 

The  Lord  Chief  Justice  reserved  leave  to  the  defendant  to  move  to 
enter  a  verdict  for  him  upon  each  of  the  objections  above  stated :  and 
the  jury  found  a  verdict  for  the  plaintiff,  subject  to  the  leave  so  re- 
served. 

Grove^  Q.  C.,  on  a  former  day  in  this  term,  obtained  a  rule  nisi 
accordingly,  on  the  grounds, — *^  that  the  alleged  invention  is  not  the 
subject  of  a  patent, — that  it  is  a  mere  application, — that  the  plaintiff 
claims  for  a  principle  alone, — that  he  had  not  invented  what  he  r#i  og 
^represented  himself  to  have  invented, — that  the  specification  ^ 
^Hhor  without  the  disclaimer  gives  no  sufficient  means  of  performing 
we  invention,  and  misleads  the  public,  in  not  stating  what  the  plaintiff 
feally  had  invented, — that  the  disclaimer  discloses  a  different  invention 
from  the  original  specification, — that  the  disclaimer  extends  the  exclu- 
Bire  right  granted  by  the  letters  patent, — that  the  claim  in  the  disclaimer 
13  too  We,  ambiguous,  and  vague, — that  the  defendant  has  not  infringed 
^  alleged  in  the  declaration."  The  cases  of  Brook  v.  Aston,  8  Ellis  & 
^  «9  (E.  C.  L.  B.  vol.  92),  Seed  v.  Higgins,  8  Ellis  i  B.  755,  and 

Wiggins  V,  Seed,  8  Ellis  &  B.  771,  were  cited. 
^-  B.  N.  8.,  VOL.  IX. — 7 
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KnawleSy  Q.  C,  and  Hindmarch^  on  a  subsequent  day  showed  causo.— 
The  object  of  the  plaintiff's  patent  was  to  effect  the  performance  of 
the  two  operations  of  calendering  and  embossing  by  one  process, — by 
means  of  an  engraved  roller  to  which*  a  more  rapid  motion  was  given 
than  to  the  bowl.  Ever  since  the  case  of  Crane  v.  Price,  6  Scott  N.  B. 
838,  4  M.  &  G.  580  (E.  C.  L.  R.  vol.  43),  1  Webster's  P-  C.  409,  it  is 
conceded  that  any  process  by  which  a  new  result  is  arrived  at  by  an 
expenditure  of  less  time  and  money  than  it  had  before  been  arrived  at 
by  two  separate  processes,  may  be  the  subject  of  a  patent.  In  Booth 
V,  Kennard,  1  Hurlst.  &  N.  527,t  vegetable  gas  had  been  obtained  from 
oils  which  were  separated  from  seeds  and  other  oleaginous  substances 
by  pressure :  it  was  discovered  that  gas  might  be  distilled  at  once  from 
the  seeds,  &c.,  without  first  separating  the  oil :  and  it  was  held,  that, 
assuming  the  invention  to  be  new,  it  was  such  as  might  be  the  subject 
of  a  patent.  Cockburn,  C.  J.,  in  giving  the  judgment  of  the  Exche- 
quer Chamber,  says :  '^  The  patent  claims  the  making  gas  directly  from 
seeds  and  other  oleaginous  substances  instead  of  making  it  from  oils. 
By  this  means  the  patentee  gets  rid  of  one  of  two  processes.     Pre- 

"^1  ^71  ^'^^^^7  *^^  ^^^  ^^^^  ^^  ^^®  patent,  gas  had  been  obtained  by  a  par- 
^  ticular  apparatus  from  oils  which  were  first  separated  from  the  sub- 
stances containing  them,  by  pressure.  The  patentee  has  discovered  that 
the  first  process  may  be  dispensed  with.  That  is  a  useful  invention,  and 
the  patent  is  sustainable  if  the  invention  is  new."  In  Newall  and  Elliott 
v.  Glass,  4  C.  B.  N.  S.  269  (E.  C.  L.  R.  vol.  93),  A.  was  the  inventor  of 
''  improvements  in  apparatus  employed  in  laying  down  submarine  electric 
telegraph  wires."  In  the  provisional  specification  filed  pursuant  to  the 
6th  section  of  the  15  &  16  Vict.  c.  83,  the  invention  was  thus  described, 
— ''The  cable  or  rope  containing  the  insulated  wire  or  wires  is  passed 
round  a  cone,  so  that  a  cable  in  being  drawn  off  the  coil  is  prevented 
from  kinking  by  means  of  the  cone,  and  there  is  a  cylinder  on  the  out- 
side which  prevents  the  coil  from  shifting  in  its  place."  In  the  com- 
plete specification,  after  describing  the  invention  in  the  same  terms,  the 
inventor  proceeded  to  say, — "When  the  wire  or  cable  is  to  be  laid 
down,  I  place  over  the  cone  an  apex  or  top  which  is  conoidal  or  conical, 
and  around  thU  I  suspend  several  rings  of  iron  or  other  metal  by  meant 
of  cordsy  so  as  to  admit  of  adjustment  at  various  heights  over  the  cone. 
The  use  of  these  rings  is,  to  prevent  the  bight  of  the  rope  from  flyin<^ 
out  when  going  at  a  rapid  speed,  and  the  combination  of  these  parts  of 
the  apparatus  prevents  the  wire  or  cable  from  running  into  kinks:'*  and 
the  claim  at  the  end  was  thus, — "  What  I  claim  as  my  invention  is,— 
first,  coiling  the  wire  or  cable  round  a  cone, — second,  the  supports  placed 
cylindrically  outside  the  coil  round  the  cone, — third,  the  use  of  rings 
in  combination  with  the  cone  as  described:'*  and  it  was  held  that  the 
substitution  by  B.  of  a  cylinder  having  a  domed  or  hemispherical  top, 
for  the  cone  or  the  cone  with  the  conoidal  apex  in  A.'s  apparatus, — A.'b 
apparatus  and  B.'s  being  used  for  the  same  purpose,  and  in  nearly  the 
♦1381  *^**^®  manner, — was  evidence,  and  strong  evidence,  of  infringe- 
-^  ment.  So,  here,  there  was  no  real  difference  between  the  plain- 
tiff's machine  and  the  defendant's.  A  new  combination  resulting  in  an 
improved  or  a  cheaper  article,  has  always  been  held  to  be  the  subject 
of  a  patent.  So,  the  omission  of  a  portion  of  an  old  process, — as  leaving 
out  the  mandril,  in  Whitehouse's  Patent,  Russell  v.  Cowley,  1  Webster's 
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P.  C.  459, — has  been  held  to  be  the  subject  of  a  patent.  Before  the 
date  of  a  patent,  part  of  the  garancine  had  been  obtained  from  madder 
by  boiling,  and  the  refose  or  spent  madder  had  been  thrown  away  as 
useless.  It  was  known  that  the  spent  madder  contained  garancine,  but 
no  one  had  extracted  it  from  the  spent  madder.  The  whole  of  the 
garancine  had,  however,  been  obtained  from  fresh  madder  by  a  certain 
process.  A  patent  having  been  granted  for  extracting  the  garancine 
ifrom  spent  madder  by  this  process,  it  was  held  by  Pollock,  C.  B.,  at 
nisi  prios,  not  to  be  a  new  manufacture:  Steiner  v.  Heald,  2  Gar.  &  K. 
1022  (E.  C.  L.  B.  vol.  61) :  but  the  Court  of  Exchequer  Chamber  held, 
CD  exceptions  to  that  ruling,  that  it  was  a  question  for  the  jury:  6  Exch. 
607 .f  Patteson,  J.,  delivering  the  judgment  of  the  court,  there  says, — 
''  It  appeared  in  evidence,  that  the  common  mode  of  using  madder  for 
dyeing  was  by  grinding  it  to  powder  and  putting  it  into  the  dye-bath 
with  cloth  and  other  things,  to  make  the  cloth  take  up  the  colouring 
matter.  When  the  cloth  was  taken  out  of  the  bath,  there  remained  a 
substance  which  was  called  ^ spent  madder.'  It  was  known  to  dyers 
that  this  spent  madder  still  contained  colouring  matter ;  but  no  mode 
of  making  use  of  it  for  dyeing  purposes  was  known  before  the  plaintiff's 
patent.  Attempts  were  made  to  use  it  for  manure,  but  they  appear  to 
have  failed ;  and  *  spent  madder'  was  always  thrown  away  as  useless. 
Subsequently,  it  was  ^discovered,  that,  by  the  application  of  r^ciog 
heat  and  acid  to  Afresh  madder,'  the  whole  colouring  matter  ^ 
might  be  extracted ;  and  when  so  extracted,  it  formed  a  substance  called 
garancine;  and  this  process  was  known  and  commonly  used.  After- 
wards, the  plaintiff  discovered,  that,  by  the  same  process  of  heat  and 
acid,  garancine  could  be  extracted  from  'spent  madder,'  as  well  as  from 
'fresh  madder.'  Here  is  no  new  contrivance;  for,  the  process  used 
under  the  plaintiff's  patent  with  'spent  madder'  is  the  same  as  that  pre- 
viously used  with  'fresh  madder:'  neither  is  the  product  new;  for, 
garancine  produced  from  the  one  and  the  other  appears  to  have  pre- 
cisely the  same  qualities.  If,  therefore,  the  patent  be  good,  it  must  be 
on  account  of  the  old  contrivance  being  applied  to  a  new  object,  under 
such  circumstances  as  to  support  the  patent.  Now,  'spent  madder' 
might  be  a  very  different  thing  from  '  fresh  madder'  in  its  properties, 
chemical  and  otherwise.  Or  it  might  be  in  effect  the  same  thing  as 
Afresh  madder'  in  its  properties,  chemical  and  otherwise,  with  the  differ- 
ence only  that  part  of  its  colouring  matter  had  been  already  extracted. 
Again,  the  properties,  chemical  and  otherwise,  of  both  might  or  might 
not  have  been  known  to  chemists  and  other  scientific  persons,  so  that 
they  could  tell  whether  'fresh  madder'  and  'spent  madder'  were  different 
things,  or  substantially  the  same.  These  points  appear  to  us  to  be 
questions  of  fact,  and  materially  to  affect  the  validity  or  invalidity  of 
the  patent,  and  to  be  questions  of  fact  to  be  found  by  the  jury  by  way 
of  inference  or  conclusion  of  fact  from  the  evidence  adduced  on  the 
trial."  The  same  principle  was  acted  upon  in  Higgs  v.  Goodwin, 
1  Ellis,  6.  &  E.  529  (E.  C.  L.  R.  vol.  96).  Brook  v.  Aston,  8  Ellis  & 
fi.  478  (E.  C.  L.  B.  vol.  92),  is  the  only  authority  of  any  weight  cited 
on  the  motion  upon  this  point :  but  there  the  claim  showed  no  novelty 
or  invention  in  the  mode  of  applying  the .  old  machinery  to  the  new 
nurpose. 
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*14m       *Then  as  to  the  effect  of  the  disclaimer.     The  Ist  Bection  of 
-I  the  5  &  6  W.  4,  c.  83,  enacts  "  that  any  person  who,  as  grantee, 
assignee,  or  otherwise,  hath  obtained,  or  who  shall   hereafter    obtain 
letters  patent  for  the  sole  making,  exercising,  vending,  or  using  of  anj 
invention,  may,  if  he  think  fit,  enter  with  the  clerk  of  the  patents  in 
England,  &c.,  having  first  obtained  the  leave  of  His  Majesty's  attorney- 
general  or  solicitor-general,  &c.,  certified  by  his  fiat  and  signature,  a 
disclaimer  of  any  part  of  either  the  title  of  the  invention  or  the  specifi- 
cation, stating  the  reason  for  such  disclaimer,  or  may,  with  such  leave 
as  aforesaid,  enter  a  memorandum  of  any  alteration  in  the  said  title  or 
specification,  not  being  such  disclaimer  or  such  alteration  as  shall  extend 
the  exclusive  right  granted  by  the  said  letters  patent ;  and  such  dis- 
claimer or  memorandum  of  alteration,  being  filed  by  the  said  clerk  of 
the  patents,  and  enrolled  with  the  specification,  shall  be  deemed  and 
taken  to  be  part  of  such  letters  patent  or  such  specification  in  all  courts 
whatever.*'     Then  follow  provisions  that  a  caveat  may  be  entered,  that 
the  disclaimer  or  alteration  shall  not  affect  actions  pending,  and  that  the 
party  may  be  required  to  advertise  the  disclaimer.     This  statute,  there- 
fore, authorizes  the  entry  of  a  disclaimer  or  a  memorandum  of  alteration 
of  any  description  which  does  not  extend  the  patent  right.     The  object 
of  the  disclaimer  is  to  excise  from  the  title  or  the  specification  a  portion 
of  the  original  claim  which  has  been  erroneously  described.     In  Stocker 
V.  Warner,  1  C.  B.  148,  165  (E.  C.  L.  R.  vol.  50),  Tindal,  C.  J.,  says  : 
^'  I  never  can  consider  that  the  entering  of  a  disclaimer  as  to  part  of  a 
specification  neeeBBarily  imports  that  the  patent  is  bad.     The  object  of 
that  proceeding  is,  not  merely  to  set  right  the  description  of  the  alleged 
invention  where  it  is  known  to  be  wrong,  but  to  obviate  any  doubt  that 
i^iAi-i  may  arise  on  the  specification  as  enrolled."     So,  in  The  "^Queen 
^^^-1  V.  Mill,  10  C.  B.  379,  392  (E.  C.  L.  R.  vol.  70),  where  the  sub- 
ject  was  fully  discussed,  Maule,  J.,  says:  ''The  act  does  not  give  the 
patentee  an  absolute  and  uncontrolled  power  to  disclaim,  but  only  subject 
to  the  discretion  of  the  attorney  or  solicitor-general,  who,  acting  as  a 
judicial  officer,  is  to  determine  whether  that  which  is  sought  to  be  done 
is  fit  to  be  allowed,  regard  being  had  to  the  rights  and  interests  of  the 
public.     The  power  to  disclaim  being  thus  given,  the  legislature  go  on  to 
provide  that '  such  disclaimer  or  memorandum  of  alteration,' — that  is, 
subject  to  the  allowance  of  the  attorney  or  solicitor-general, — ^  being 
filed  by  the  said  clerk  of  the  parents,  and  enrolled  with  the  specification, 
shall  be  deemed  and  taken  to  be  part  of  such  letters  patent  or  such 
specification  in  all  courts  whatever.'     It  then  imposes  a  further  restric- 
tion upon  the  rights  of  the  grantee, — '  Provided  always  that  any  person 
may  enter  a  caveat,  in  like  manner  as  caveats  are  now  used  to  be  entered, 
against  such  disclaimer  or  alteration :  which  caveat,  being  so  entered, 
shall  give  the  party  entering  the  same  a  right  to  have  notice  of  the 
application  being  heard^  by  the   attorney  or  solicitor-general,  or  lord 
advocate,  respectively.'*  1  consider,  therefore,  we  are  bound  by  the 
words  of  the  act  to  deal  with  the  disclaimer  as  part  of  the  specification 
as  from  the  date  of  the  specification,  though  enrolled  subsequently." 
Taking  the  original  specification  here,  together  with  the  disclaimer  and 
memorandum  of  alteration,  the  patentee  has  well  described  that  which 
is  properly  the  subject  of  a  patent :  and  the  evidence  is  abundantly 
sufficient  to  show  that  the  defendant's  machine  with  the  spiral  curves  or 
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grooves  upon  the  roller  is  an  infringement  of  the  plaintiff's  invention  of 
the  roller  with  circular  grooves,  the  effect  of  the  two  being  to  all  intents 
and  purposes  the  same. 

*Orovey  Q.  C,  Mellish^  and  Aston,  in  support  of  the  rule. —  r*i ao 
The  thing  claimed  here  is  not  properly  the  subject  of  a  patent.   ^ 
Ic  is  Emitted  that  the  differential  motion  of  the  roller  and  the  bowl  is 
not  new ;  and  it  is  also  admitted  that  the  use  of  a  patterned  roller  for 
embossing  was  well  known  at  the  date  of  the  patent :  but  the  patentee 
seeks  to  have  a  monopoly  for  the  combination  of  the  differential  motion 
and  the  patterned  roller.     There  is  a  material  distinction  between  the 
application  of  a  new  contrivance  to  an  old  object,  and  of  an  old  con- 
trivance to  a  new  object :  per  Lord  Abinger  in  Losh  v.  Hague,  1  Web- 
ster's P.  C.  20^     To  sustain  a  patent,  there  must  be  invention  of  some 
sort.     The  cases  relied  upon  on  the  other  side  are  all  distinguishable : 
in  each  of  them  a  new  or  improved  result  was  produced  by  means  before 
unknown.    It  was  upon  that  principle  that  the  court  proceeded  in  Brook 
9.  Aston,  8  E.  &  B.  478  (E.  C.  L.  R.  vol.  92).     A  patent  was  taken  out 
in  1853,  for,  amongst  other  things,  improving  the  texture  of  the  threads 
of  cotton  and  linen  yarns  by  exposing  the  threads,  in  a  distended  state, 
to  the  action  of  beaters,  the  effect  of  which  was  to  polish  the  sides  of 
the  threads  and  produce  smoothness  and  a  glac^  effect.     In  1856,  the 
plaintiffs  took  out  a  patent  for,  amongst  other  things,  an  improvement  in 
th '  finishing  yams  of  wool  or  hair,  by  exposing  their  threads  in  a  dis- 
tended state  to  the  action  of  machinery  which,  it  was  admitted,  was 
substantially  the  same  as  the  machinery  described  in  the  patent  of  1853. 
The  claim  in  the  plaintiffs'  specification  was,  amongst  other  things,  to 
the  invention  of  "  causing  yarns  of  wool  or  hair  whilst  distended  and 
kept  separate  to  be  subjected  to  the  action  of  rotatory  beaters  or  bur- 
nishers, whereby  the  fibre  is  closed  and  strengthened,  and  the  surface 
effectually  polished."    On  the  trial  of  an  action  for  the  infringement  of 
the  plaintiffs'  patent,   it  was  proved  that  the  process  of  the   r4ci4q 
^patentees  of  1853  had  not  previously  been  applied  to  wool  or  ^ 
hair;  and  evidence  was  given  that  the  effect  upon  wool  was  not  the  same 
as  upon  linen :  and  it  was  held  that  the  plaintiffs'  specification  claimed 
what  was  merely  the  application  of  the  old  machinery  in  the  old  manner 
to  an  analogous  subject,  and  was  not  the  subject-matter  for  which  a 
patent  could  be  claimed,  and  consequently  that  the  plaintiffs'  patent  was 
wholly  void.     Lord  Campbell  said :  '^  It  seems  to  me  that  this  specifica- 
tion claims  what  is  not  an  invention  for  which  a  monopoly  can  be 
claimed.     It  may  well  be  that  a  patent  may  be  valid  for  the  application 
of  an  old  invention  to  a  new  purpose ;  but,  to  make  it  valid,  there  must 
be  some  novelty  in  the  application.     Here  there  is  none  at  all."     The 
case  of  Seed  v.  Higgins,  8  Ellis  k  B.  755  (E.  C.  L.  R.  vol.  92),  proceeds 
upon  the  same  principle.     Here,  the  defendant's  machine  is  no  infringe- 
ment of  the  plaintiff's  alleged  invention :  it  differs  essentially  in  all  that 
can  be  said  to  be  new  from  that  described  in  the  specification  as  coupled 
with  the  disclaimer. 

A  patentee  is  bound  to  describe  his  invention  properly,  or,  as  is  said 
by  Alderson,  B.,  in  Morgan  v.  Seaward,  1  Webster,  P.  C.  170,  173, — 
''It  is  the  duty  of  a  party  who  takes  out  a  patent  to  specify  what  his 
invention  really  is ;  and,  although  it  is  the  bounden  duty  of  a  jury  to 
protect  him  in  the  fair  exercise  of  his  patent  right,  it  is  of  great  import- 
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ance  to  the  public,  and  by  law  it  is  absolutely  necessary,  that  the 
patentee  should  state  in  his  specification,  not  only  the  nature  of  his  inven- 
tion, but  how  that  invention  may  be  carried  into  effect.  Unless  he  be 
required  to  do  that,  monopolies  would  be  given  for  fourteen  years  to 
persons  who  would  not  on  their  part  do  what  in  justice  and  in  law 
they  ought  to  do, — state  fairly  to  the  public  what  their  inventiop  is,  in 
order  that  the  public  may  be  made  acquainted  with  the  means  by  which 
*144.T  *^®  *invention  is  to  be  carried  into  effect.  That  is  the  fair  pre- 
J  mium  which  the  patentee  pays  for  the  monopoly  he  receives." 
The  office  of  the  disclaimer  is  well  defined  by  Maule,  J.,  in  The  Queen 
V.  Mill,  10  C.  B.  395  (E.  C.  L.  R.  vol.  70).  "  The  spirit  of  the  act," 
he  says,  "  seems  to  be  this, — that,  where  there  are  objections  that  go 
only  to  a  small  and  insignificant  part  of  a  patent,  whi^^h,  if  sustained, 
would  defeat  it  altogether,  the  patentee  might  relieve  himself  of  the 
difficulty  by  a  disclaimer."  A  memorandum  of  alteration  stands  upon 
no  different  footing  in  this  respect  from  a  disclaimer.'*  Both  are 
intended  to  get  rid  of  some  technical  difficulty :  Webster's  Practice  of 
Inventions,  p.  155 ;  Bateman  v.  Bray,  Macroroy's  P.  C.  119.  To  make 
the  disclaimer  good,  it  is  not  sufficient  that  the  matter  set  up  is  within 
the  claim  in  the  original  specification,  but  the  invention  which  remains 
must  be  one  that  is  substantially  and  truly  described  in  the  original 
specification.  If  not,  the  patentee  by  his  disclaimer  enlarges  the  patent, 
and  so  avoids  it.  Cur,  adv.  vult. 

Erle,  C.  J.,  now  delivered  the  judgment  of  the  court : — 

Upon  this  rule  for  reversing  the  verdict,  the  defendant  has  contended, 
and,  we  think,  successfully,  that  the  patent  was  invalid,  on  the  ground 
that  the  original  specification  was  void,  and  the  specification  under  the 
disclaimer  void  also,  because  it  is  within  the  proviso  in  the  statute 
against  extending  the  exclusive  right  granted  by  the  letters  patent. 

At  the  date  of  the  patent,  we  consider  that  the  uses  of  the  roller  and 
the  bowl,  and  the  means  of  regulating  the  relative  speed  of  their  motions, 
were  well  known ;  that,  in  calendering,  the  roller  was  smooth,  and  the 
*14^1  ^P®^^  ^^  ^^^  ^^^  unequal;  and,  that,  in  embossing,  the  ^roller 
-'  was  patterned,  and  the  speed  of  the  two  equal ;  and  that  the 
possibility  of  combining  inequality  of  speed  with  a  patterned  roller  must 
have  been  well  known,  but  was  not  in  use,  because  for  the  most  part  the 
result  was  not  only  not  beneficial,  but  was  a  loss,  ftom  the  tearing  of 
the  cloth. 

Under  these  circumstances,  the  plaintiff  took  out  a  patent  for  com- 
bining the  use  of  a  patterned  roller  with  unequal  speeds  of  the  roller 
and  the  bowl.  According  to  our  construction,  this  is  the  subject  of  the 
patent :  it  is  the  only  subject  mentioned  in  the  provisional  specification ; 
.and,  though,  in  the  original  specification,  some  uses  of  the  patent 
invention  are  suggested  with  reference  to  watering  patterns,  these  uses 
are  distinct  from  the  alleged  patent  invention. 

We  consider  this  original  specification  void,  for  want  of  novelty  and 
utility.  The  possibility  of  making  any  roller  move  at  any  practicable 
speed  must  have  been  known  to  all  who  had  to  regulate  these  motions. 

The  patented  combination,  if  applied  according  to  the  general  terms 
in  which  it  is  described,  was  useless;  and  the  alleged  discovery  that 
two  rollers  which  by  the  design  of  the  manufacturer  were  made  to  revolve 
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at  equal  speeds,  could  be  made  to  revolve  at  unequal  speeds,  is  not  a 
subject  for  a  valid  patent. 

Looking  at  the  plaintiff's  evidence  of  the  origin  of  his  invention, 
from  an  accidental  movement  by  him  while  engraving  a  roller,  and  at 
the  mention  of  a  watering  pattern  in  the  specification,  it  may  be  con- 
jectured that  the  suggestion  of  a  watering  pattern  was  intended  to  be 
the  subject  for  the  patent :  and  the  case  was  so  put  during  part  of  the 
argument.     But,  according  to  our  construction,  that  is  not  so. 

The  plaintiff  has  entered  a  disclaimer ;  and  his  amended  specification 
confines  his  invention  to  one  kind  of  substance  for  rollers,  namely,  a 
hard  metal,  *and  one  kind  of  pattern  for  engraving  thereon,  ritL-tA^ 
natnely,  circular  grooves  around  the  roller.     It  seems  to  us  that  ^ 
this  is  practically  a  claim  of  a  new  invention,  and  not  a  part  of  any 
invention  comprised  in  the  former  specification.     This  point  was  very 
clearly  put  by  Mr.  Aston^  who  referred  to  the  statute  requiring  such  a 
specification  as  would  give  useful  information  when  the  privilege  of  the 
pitentee  should  have  expired,  which  is  one  consideration  for  the  grant. 
Tried  by  that  test,  the  original  specification  gave  no  information  that 
could  be  beneficial.     It  claimed  to  combine  inequality  of  speed  with 
any  pattern  that  might  be  on  a  roller ;   and,  if  that  description  was 
acted  on,  the  attempt  would  lead  to  failure  with  all  patterns  except  the 
one  class  of  circular  grooves  round  the  roller,  and  the  person  putting 
it  in  use  would  have  to  make  that  discovery  which  is  the  discovery  con- 
tained in  the  specification  under  the  dinclaimer.     In  The  Queen  v.  Mill, 
10  C.  B.  395  (E.  C.  L.  R.  vol.  70),  Maule,  J.,  says,  "  the  spirit  of  the 
act  seems  to  be  this,  that,  where  there  are  objections  that  go  only  to  a 
small  and  insignificant  part  of  a  patent,  which,  if  sustained,  would 
defeat  it  altogether,  the  patentee  may  relieve  himself  from  the  difficulty 
by  a  disclaimer." 

If  it  was  useful  to  combine  inequality  of  motion  with  a  pattern  roller, 
BO  as  to  obtain  lustre  at  the  same  time  as  the  pattern,  the  problem  for 
the  inventor  was,  to  select  the  particular  substance  for  the  roller  and 
the  particular  pattern  thereon  that  could  be  so  used ;  and  the  invention 
was  first  made  when  it  was  first  found  out  that  a  circular  pattern  on  a 
roller  of  hard  metal  could  be  combined  with  inequality  of  motion  so  as 
to  produce  a  beneficial  result. 

According  to  this  view,  the  invention  in  the  disclaimer  was  not  in  the 
original  specification.  The  patentee,  under  colour  of  disclaiming,  intro- 
duces a  new  ^invention.  Such  a  disclaimer  is  in  effect  an  attempt  ^41-147 
to  turn  a  specification  for  an  impracticable  generality  into  a  grant  *- 
for  a  specific  process  which  is  comprised  within  the  generality  in  one 
eeuse,  but  could  not  be  discovered  to  be  there  without  going  through 
the  same  course  of  experiment  which  led  to  the  discovery  of  the  specific 
process  in  the  disclaimer. 

In  The  Queen  v.  Mill,  the  claim  was  for  many  distinct  parts :  four 
related  to  pens  and  pen-holders ;  the  rest  to  pencils  and  pencil-cases : 
tlie  disclaimer  was  of  the  four  distinct  parts  relating  to  pens  and  pen- 
holders :  and  it  was  held,  that  the  patent  was  valid  under  the  disclaimer 
for  the  remaining  parts,  being  distinct  practicable  inventions  clearly 
specified  in  the  original  specification,  so  that  they  might  be  put  in  prac- 
tice from  thence  alone,  and  the  disclaimer  merely  severed  the  objeiction* 
able  parts. 
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In  Seed  v.  Higgins,  8  Ellis  k  6.  755  (E.  C.  L.  R.  vol.  92),  the  original 
specification  was  for  all  applications  of  cenrrifagal  force  to  flyers,  so  as 
to  produce  pressure  on  the  bobbin  thread.  The  diagram  showed  a  new 
machine  as  an  example  of  such  application  of  centrifugal  force  at  the 
upper  part  of  the  flyer,  where  it  was  more  beneficial  than  in  any  other 
part.  It  was  afterwards  found  that  the  application  of  centrifugal  force 
at  the  lower  part  of  the  flyer  was  old,  and  the  plaintiiT  disclaimed  every 
application  except  that  represented  in  the  diagram.  It  was  held  that 
the  patent  became  valid  thereby  for  the  machine  so  represented  in  the 
diagram,  which  was  new  and  useful,  and  could  be  made  therefrom. 

We  distinguish  these  two  cases  from  the  present,  because  in  each  a 
beneficial  practical  invention  was  originally  specified.  Here,  we  think 
that  cannot  be  truly  said  of  the  plaintiff's  original  specification ;  and 
therefore  the  plaintiff's  claim  under  this  disclaimer  is  not  supported. 

'''The  defendant  further  contended  that  no  infringement  was 
proved  as  to  this.  The  plaintiff  relied  on  the  specification  of 
circular  grooves  around  the  cylinder,  and  the  evidence  was  that  his 
machine  contained  from  sixty-eight  to  seventy-two  rings  in  an  inch, — 
about  equal  to  the  number  of  warp  threads  in  an  inch  of  cloth ;  and 
that  the  defendant's  machine  with  seventy  turns  of  a  spiral  curve  in  an 
inch  was  the  same  to  the  eye,  and  equivalent  in  effect :  and,  though  the 
number  of  the  curves  is  no  part  of  the  patented  invention,  still,  in  ordi- 
nary circumstances,  this  would  be  good  evidence  of  infringement. 

But  the  defendant  showed  that  his  machine  existed  before  the  patent 
was  granted.     He  therefore  has  not  imitated  any  invention  of  the  plain- 
tiff; but,  on  the  contrary,  the  plaintiff,  if  he  relies  on  circular  pattern 
and  the  number  of  grooves  in  an  inch,  attempts  to  take  away  rights 
vested  in  the  defendant  before  the  grant  of  any  patent  to  himself. 
Under  these  circumstances,  the  defendant  is  entitled  to  claim  that  the 
specification  under  the  disclaimer  should  be  construed  strictly,  according 
to  the  case  of  Seed  v.  Higgins,  above  cited,  where  the  patentee  so  dis- 
claiming was  confined  to  the  precise  machine  described  in  his  diagram. 
The  plaintiff  has  disclaimed  all  patterns  except  circular  grooves  round 
the  roller.     If  he  meant  to  include  spires  and  curves  of  equivalent 
effect  with  circles,  he  should  have  so  expressed  his  claim.     If  he  had 
claimed  spiral  curves,  it  is  possible  that  the  defendant's  machine  might 
have  raised  a  question  upon  the  novelty  of  the  invention.     At  all  events, 
spiral  curves  are  not  within  the  strict  meaning  of  circular  grooves :  and 
we  think  we  should  hold  the  plaintiff  to  that  strict  meaning ;  and,  under 
that  construction,  we  find  that  the  defendant  did  not  infringe. 
i^-iAQ-]       ^^'  should  be  noted  that  the  specification  under  the  '''disclaimer 
^   is  open  to  objection  on  account  of  uncertainty.    In  the  disclaim- 
ing part,  it  disclaims  all  patterns  but  circular  grooves  round  the  roller. 
In  the  retaining  part,  it  describes  as  the  remaining  subject  of  the  patent 
grooves  around  the  roller ;  and  in  the  claiming  part  there  is  no  reference 
at  all  to  the  circular  form.     If  a  circular  form,  or  an  approach  thereto, 
is  essential  for  any  beneficial  result,  an  objection  might  be  raised  on  this 
point. 

We  also  observe  that  a  patent  for  the  exclusive  right  to  one  particular 
use  of  a  known  machine,  might  be  objcted  to.  Although  the  patentee 
may  have  discovered  how  to  use  the  machine  more  beneficially  than  the 
owner  knew,  he  had  no  right  to  take  a  grant  which  virtually  prohibits 
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the  owner  from  an  existing  right  over  his  own  property.  Here,  the 
defendant  had  a  right  to  use  any  relative  speed  for  his  roller  and  his 
bowl,  to  feed  in  any  kind  of  cloth  in  any  direction,  either  at  right  angles 
or  transyersely^  and  with  or  without  a  pattern  on  his  roller,  before  the 
date  of  the  patent.  Then,  can  a  patent  be  granted  which  in  effect  pro- 
hibits him  from  some  use  of  that  machine  more  beneficial  than  he  had 
foand  out? 

Bat  it  is  not  necessary  to  decide  these  questions,  as  the  defendant 
succeeds  on  the  two  main  grounds  before  mentioned. 

Bylss,  J. — I  concur  in  the  judgment  which  has  just  been  pronounced 
by  my  Lord,  but  I  am  bound  to  say  not  without  doubt  upon  both  points. 

Judgment  accordingly. 


*Ex  parte  BISHOP.    Nov.  15.  [*150 

WbtTO  there  has  Iwen  an  omiaeion  to  stamp  articles  of  clerkship  within  six  months  from  the 
date  of  their  execation,  bat  they  have  subsequently  been  stamped  and  the  penalty  paid,  under 
tke  19  A  20  Viet.  e.  81,  s.  3, — the  court  will  allow  the  service  under  them  to  be  computed 
from  the  date  of  their  execution,  instead  of  from  the  date  of  the  filing  of  the  affidavit  under 
the  6  A  7  Viet,  c  73,  ss.  8, 9,  provided  it  is  shown  to  their  satisfaction  that  the  nott*payment 
of  the  duty  at  the  proper  time  arose  from  unforeseen  emergency,  and  not  from  intentional 
neglect  or  design. 

Denmax  moved  on  the  part  of  one  W.  Bishop  that  his  service  under 
articles  of  clerkship  executed  by  him  on  the  18th  of  October,  1855, 
might  be  computed  from  the  date  of  the  execution  of  the  articles,  and 
not  from  the  day  of  filing  the  a6Sdavit  of  execution. 

The  affidavit  upon  which  the  application  was  founded, — that  of  the 
father  of  the  applicant, — stated,  that  his  son  had  duly  served  him  in 
his  business  of  an  attorney  and  solicitor,  under  articles  dated  as  above, 
for  the  full  period  of  five  years,  down  to  October  last ;  that,  at  the  time 
of  the  execution  of  the  said  articles,  he  was  wholly  without  means  to 
^y  the  Btamp-duty  of  80Z.  payable  in  respect  thereof,  and  had  con- 
tinued so  without  means  down  to  the  9th  of  October  last,  when  he 
obtained  a  sum  of  130/.  for  the  purpose  of  enabling  him  to  pay  the  duty 
of  80/.,  and  the  further  sum  of  50/.  by  way  of  penalty ;  that  the  said 
ftrticles  were  not,  for  the  above  reason,  and  no  other,  duly  filed,  enrolled, 
&nd  registered  within  six  months  from  the  date  and  execution  thereof; 
that  the  applicant  had  served  his  said  father  as  managing  clerk  for  five 
years  and  upwards,  and  had  bcjBn  employed  by  him  in  his  business, 
including  the  service  under  the  articles,  for  upwards  of  ten  years  pre- 
ceding the  13th  of  October  last ;  that  the  fiat  of  the  commissioners  of 
inland  revenue  had  been  obtained  for  stamping  the-  articles  with  the 
n^oal  stamp-duty,  on  payment  of  the  penalty  of  50/.  pursuant  to  the 
^  section  of  the  19  &  20  Vict.  c.  81  ;(a)  and  that  the  articles  together 

(a)  Whieh  enacts  that  *'it  shall  he  lawful  for  the  commissioners  of  inland  rcTenue,  in  any 
^^M  where  they  shall  he  directed  so  to  do  by  the  commissioners  of  Her  Miyesty's  treasury,  to 
itiBp  uy  articles  of  clerkship,  npon  payment  of  the  dnty  chargeable  thereon  at  the  date 
^^^«Ror,  and  of  each  farther  sum  as  thereinafter  specified  by  way  of  penalty,  and  in  lieu  of  all 
other  penalties,  that  is  to  say,  as  to  any  such  instrument  bearing  date  and  executed  before  the 
ith  of  Aagust,  1853,  the  sum  of  20/. ;  as  to  any  other  such  instrument,  where  the  same  shall 
^brought  to  be  atamped  within  the  period  of  one  year  firom  the  date  thereof,  the  sum  of  10^ ; 
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*1^11  ^^^^  ^^^  ^necessary  affidavits  had  been  filed  at  the  master's  office 
-^  on  the  6th  instant. 

It  appeared,  that,  prior  to  the  payment  of  the  money,  an  application 
had  been  made  to  Mr.  Justice  Willes  at  Chambers ;  but  that  that  learned 
judge  thought  the  duty  and  penalty  should  be  first  paid,  and  that  the 
motion  should  be  made  to  the  court. 

The  case  of  Ex  parte  Morton,  26  Law  J.,  Q.  B.  24,  and  the  statutes 
6  &  7  Vict.  c.  73,  ss.  8,  9,  and  7  &  8  Vict.  c.  86,  s.  1,  were  referred  to. 

Erle,  C.  J. — If  the  non-payment  of  the  duty  was  the  result  of  some 
unforeseen  emergency,  something  over  which  the  party  had  no  control, 
I  should  be  disposed  to  assist  him :  but,  if  the  omission  was  intentional, 
and  part  of  a  scheme  to  make  use  of  the  service  under  the  articles  in  the 
event  of  its  proving  a  promising  speculation,  I  should  decline  to  grant 
the  application.  We  will  speak  to  my  Brother  Willes,  and  learn  from 
him  whether  the  payment  of  the  money  has  taken  place  in  consequence 
and  upon  the  faith  of  what  passed  before  him  at  Chambers. 

On  the  following  day  the  court  intimated  that  the  application  was 
acceded  to.  Fiat. 


*1521  *CLEOPAS   HARRIS,  Appellant ;   GEORGE  JENNS,   Re- 
^  spondent.     Nov,  9. 

The  11  A  12  Vict  o.  49  ie  not  repealed  by  the  sabseqaent  statutes,  17  A  18  Viet  c.  79,  or  IS 
A  19  Vict.  0. 118,— as  supposed  in  Regina  v,  Whiteley,  3  Hnrlst.  A  N.  1431 ;  but  stiU  regulates 
the  closing  of  houses  for  the  sale  of  wine,  spirits,  beer,  or  other  fermented  or  distiUed  liquors, 
during  the  morning  serTice, — the  18  A  19  Viot  c.  118,  applying  only  to  the  afternoon  serrice. 

Upon  an  information  before  justices  under  the  first-mentioned  statute,  for  the  sale  of  **  British 
wine"  within  the  prohibited  hours,  it  was  proved  by  a  practical  chemist  that  the  liquor  sold 
contained  a  large  proportion  of  alcohol,  and  the  justices  found  that  it  was  <'  wine/'  within 
the  meaning  of  the  statute : — Held,  that  their  conclusion  was  warranted  by  the  CFidence. 

By  statute  11  k  12  Vict.  c.  49,  s.  1,  "  no  licensed  victualler  or  person 
licensed  to  sell  beer  by  retail  to  be  drunk  on  the  premises,  or  not  to  be 
drunk  on  the  premises,  or  other  person^  shall  open  his  house  for  the  sale 
of  wine,  spirits,  beer,  or  other  fermented  or  distilled  liquors,  or  sell  the 
same,  on  Sunday,  before  i  past  12  p.  M.,  except  for  refreshment  for 
trayellers,(a)  or,  where  the  morning  service  in  the  church,  chapel,  kirk, 
or  principal  place  of  worship  of  the  parish  or  place  shall  not  usually 
terminate  by  that  time,  before  the  time  of  the  termination  of  such 
service." 

By  s.  4,  "  no  person  shall  open  any  house  or  place  of  public  resort 
for  the  sale  of  fermented  or  distilled  liquors,  or  sell  therein  such  liquors, 
in  England  or  Scotland,  before  the  hour  of  ^  past  12  p.  M.,  or,  &c., 
except  as  refreshment  for  travellers." 

On  the  28th  of  April,  the  appellant,  Gleopas  Harris,  was  charged 
before  two  justices  of  the  peace  for  the  borough  of  Birmingham  with 

after  one  year,  and  within  two  years,  202. ;  after  two  years,  and  within  three  years,  30^. ;  after 
three  years,  and  within  four  years,  40/. ;  and  after  four  years,  50/." 

(a)  As  to  the  meaning  of  the  word  "  traveller,"  in  the  18  A  19  Vict  c  118,  a.  2,  see  Atkin- 
son, app.,  Sellers,  resp.,  5  C.  B.  N.  8.  442  (B.  C.  L.  R.  toL  94),  and  Tayler,  app.,  Humphreys 
resp.y  10  G.  B.  N.  S. 


COMMON  BENCH  REPORTS      (9  J.  SCOTT.    N.  S.)         152 


having  on  Snndaj,  the  15th  of  April,  before  }  past  12  P.  M.,  to  wit,  at 
i  past  11  A.  M.,  unlawfully  sold  to  one  George  Jenns,  the  respondent,  a 
certain  quantity,  of  fermented  liquor,  to  wit,  one  half  pint  of  ^'  mador 
wine,"  in  a  certain  house  and  place  of  public  resort,  situate,  &c.,  the 
said  George  Jenns  not  being  then  a  traveller,  &c. 

*The  evidence  was,  that,  on  the  day  and  at  the  hour  named  p^^  rn 
in  the  summons,  the  said  George  Jenns  was  at  the  shop  of  the  ^ 
appellant,  who  is  a  retailer  of  made  or  British  wines ;  that  he  asked  the 
appellant,  who  was  serving  customers  in  the  shop,  for  half  a  pint  of 
port  wine ;  and  that  he  thereupon  received  from  him  and  paid  for  the 
liquor  produced  before  the  justices ;  that  there  were  above  twenty  per- 
sons in  the  shop  when  he  went  there ;  and  that  the  shop  was  open,  and 
people  going  in  and  coming  out. 

The  liquor  was  analyzed  by  a  professional  chemist,  who  stated  that 
he  had  by  distillation  extracted  from  four  ounces  of  it  nearly  one  ounce 
of  alcoholic  spirit,  and  that  he  therefore  considered  it  fermented  liquor; 
that  it  would,  doubtless,  be  possible  to  compound  a  mixture  of  sugar  and 
water  and  colouring  and  other  matters  which  with  the  addition  of  alcohol 
should  resemble  in  taste  and  appearance  the  liquid  produced,  and  yet 
not  have  in  itself  undergone  fermentation ;  and  that  tHe  alcohol  which 
had  been  added  might  again  be  extracted  by  distillation ;  but  that,  in 
his  opinion,  the  liquid  which  had  been  sold  as  wine  was  a  fermented 
liquor. 

It  was  contended  on  the  part  of  the  appellant, — first,  that  he  did  not 
come  within  the  meaning  of  either  the  first  or  the  fourth  section  of  the 
above-recited  act, — secondly,  that  there  was  not  sufficient  evidence  that 
the  liquor  sold  by  him  was  really  wine  or  a  fermented  liquor. 

The  justices  were  of  opinion,  that,  even  supposing  the  appellant  did 
not  come  within  the  description  of  an  '^  other  person,"  in  the  1st  section, 
he  clearly  was  within  the  words  and  meaning  of  the  4th  section :  and, 
as  to  the  second  objection,  they  found  as  a  fact, — in  doing  which  they 
considered  themselves  justified  by  the  scientific  evidence  produced,  as 
well  as  by  the  representation  of  the  '''appellant  himself  at  the  p^^ ci 
time  of  sale, — that  the  liquor  was  mne^  and  therefore  a,  fermented  ^ 
liquor :  and  they  convicted  him  of  the  offence  charged,  and  inflicted  a 
penalty  accordingly. 

The  case  now  came  before  this  court  on  appeal  under  the  20  &  21 
Vict.  c.  43. 

Phipeanj  for  the  appellant. — It  is  submitted  that  the  appellant  does 
not  come  within  the  1st  section  of  the  11  &  12  Vict.  c.  49 ;  for,  that 
section  only  applies  to  licensed  victuallers  and  persons  licensed  to  sell 
beer  by  retail :  and,  though  the  words  of  s.  4,  upon  which  the  justices 
rely  to  sustain  their  conviction,  are  very  general,  it  is  quite  evident 
that  "person"  in  that  section  must  have  been  intended  to  mean  the 
Bame  as  "  person"  in  s.  1.  [Eble,  C.  J. — Why,  is  not  the  thing  pro- 
hibited as  a  profanation  of  the  Lord's  day,  whether  the  person  doing  it 
is  a  licentiate  or  not  ?]  Then,  is  "  made  wine"  a  "  fermented  or  dis- 
tilled liquor"  within  the  statute  ?  [Erle,  C.  J. — The  scientific  witness 
whom  the  magistrates  called  to  their  aid  says  it  is  a  fermented  liquor ; 
tod  the  man  who  makes  it  says  nothing.]  It  is  not  an  excisable  liquor ; 
and  to  such  only  was  this  statute  intended  to  apply.  [Erle,  0.  J. — 
The  main  purpose  of  the  11  &  12  Vict.  c.  49  was  in  respect  of  the 
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sanctity  of  the  Lord's  day,  not  the  protection  of  the  revenue.]     Then,  is 
the  statute  in  question  still  in  force?     It  is  submitted  that  it  is  not,  but 
that  it  is  impliedly  repealed  by  the  subsequent  statutes.     Now,  the  11 
&  12  Vict.  c.  49,  which  prohibits  the  sale  of  liquors  before  }  past  12  p.  M. 
on  the  Sunday,  deals  only  with  the  morning  service.     Then  comes   the 
17  &  18  Vict.  c.  79,  which  deals  with  the  afternoon  service,  s.  1  enact- 
ing that  '^  between  \  past  2  o'clock  and  6  o'clock,  or  after  10  o'clock  in 
the  afternoon,"  on  Sunday,  "no  beer,  wine,  spirit,  or  any  fermented  or 
*1  ^^1   '*'^^^^^1^^^  liquor"  should  be  sold.    This  is  in  terms  repealed  by  the 
-'   18  &  19  Vict.  c.  118,  which  altered  the  hours  to  "  between  3  and 
5  o'clock  in  the  afternoon,  and  after  11  at  night."    In  Regina  v.  White- 
ley,  8  Hurlst.  &  N.  148,t  the  Court  of  Exchequer  held  the  9  Gr.  4,  c. 
61,  8.  4,  which  contained  a  provision  that  no  person  should  sell  beer  or 
spirits  on  Sunday  "  before  the  hour  of  \  past  12  of  the  clock  in   the 
afternoon,  or,  where  the  morning  Divine  service  in  the  church,  chapel, 
kirk,  or  principal  place  of  worship  shall  not  usually  terminate  by  that 
time,  before  the  time  of  the  termination  of  such  service,"  to  be  impli- 
edly repealed  by  the  later  statutes ;  and  they  further  held  that  the  law 
now  in  force  is  the  18  &  19  Vict.  c.  118,  in  which  the  prohibited  hoars 
are  between  the  hours  of  8  and  5  o'clock  and  after  11  in  the  afternoon." 
In  reviewing  the  several  enactments,  Bramwell,  B.,  after  stating   that 
the  9  G.  4,  c.  61,  was  repealed  by  the  11  &  12  Vict.  c.  49, — ^says  :  "  Then 
come  the  two  acts,  17  &  18  Vict.  c.  79,  and  18  k  19  Vict.  c.  118.     The 
former  repealed  the  provisions  of  the  11  k  12  Vict.  c.  49  quoad  the  morn' 
ing  servicey  and  substituted  a  more  comprehensive  time  in  respect  of  the 
afternoon  service.     It  is  true  that  the  afternoon  service  may  in  some 
places  commence  as  early  as  half-past  one ;  but  legislation  is  directed  to 
that  which  ordinarily  happens.     I  think,  therefore,  that  the  17  &  18 
Vict.  c.  79,  when  read  in  conjunction  with  the  11  &  12  Vict.  c.  49,  ren- 
ders unnecessary  or  repeals  the. 9  G.  4,  c.  61,  and  consequently  the  only 
prohibition  is  that  contained  in  the  18  &  19  Vict.  c.  118."     [Erlb,  C. 
J. — That  does  not  cohere.     Construing  it  by  the  context,  it  is  impossi- 
ble that  that  learned  judge  could  have  meant  it,  because  in  truth  it  has 
no  meaning ;  nor  has  it  any  bearing  on  the  matter  which  was  before  the 
court.]     Watson,  B.,  adopting  the  same  view,  says :  ^^  The  legislation 
I'l  ^m   ^^^^  respect  to  public-houses  and  beer-houses  "^was  amalgamated 
^^^J   under  the  17  k  18  Vict.  c.  79,  and  18  k  19  Vict.  c.  118.     The 
first  statute  on  the  subject  is  the  9  G.  4,  c.  61,  which,  Mr.  Johnston 
contends,  remains  entirely  unrepealed :  we  must,  therefore,  look  to  the 
subsequent  statutes  to  see  whether  that  is .  so.     There  are,  indeed,  no 
express  words  of  repeal  in  any  of  these  acts ;  but,  when  we  look  at  their 
provisions,  it  is  clear  that  such  is  their  effect.     Mr.  Johnston  says  that 
these  statutes  have  two  objects,  the  one  to  prevent  tippling  during  the 
hours  of  Divine  service,  the  other,  to  place  a  restriction  on  Sunday 
trading.     That  is  not  so.     They  all  have  one  object,  viz.,  to  prevent 
public-houses  and  beer-shops  from  being  open  at  times  when  it  would  be 
a  desecration  of  the  Sabbath ;  and  for  that  purpose  it  became  necessary 
to  define  the  hours.     Morning  church  service  begins,  in  some  places,  as 
early  as  eight  o'clock ;  sometimes  at  ten,  half-past  ten,  eleven,  and  even 
as  late  as  twelve.     The  first  enactment  was,  that  public-houses  should 
be  closed  during  the  time  of  divine  service  in  the  principal  church  or 
chapel  of  the  parish  or  place  in  which  the  house  is  situated,  whether  the 
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mother  church,  or  a  district  church,  or  a  chapel  of  ease.     The  11  &  12 
Yict.  c.  49,  which  prohibited  any  person  from  selling  beer,  wine,  or 
spirits  on  Sunday  before  half-past  twelve  o'clock,  or  until  the  termina- 
tion of  divine  service,  had  for  its  object  the  prevention  of  tippling  during 
that  time.     But,  when  we  look  at  the  subsequent  legislation,  which 
included  beer-shops,  we  find,  that,  instead  of  defining  the  hours  of 
closing  by  the  time  of  divine  service,  they  are  defined  by  the  hours  of 
from  three  to  five  o'clock.     The  17  &  18  Vict.  c.  79,  which  applied  both 
to  public  houses  and  beer-shops,  enacted  that  no  ^  person  shall  open  any 
house  or  place  of  public  resort  for  the  sale  of  fermented  or  distilled 
liquors,  or  sell  therein  such  liquors,  &c.,  between  '^'half-past  two   r-^.^  c>t 
and  six  o'clock,  or  after  ten  o'clock  in  the  afternoon,  on  Sun-    ^ 
day.'    There,  the  hours  are  defined.     Why  are  they  defined  ?     Because 
the  time  of  afternoon  service  varies  in  different  places :  it  may  be  two, 
half-past  two,  three,  or  four.     Again,  the  18  k  19  Vict.  c.  118,  which 
also  applies  both  to  public-houses  and  beer-shops,  defines  certain  hours 
in  the  afternoon,  viz.,  from  three  to  five,  which  were  meant  to  designate 
the  hours  during  which  divine  service  is  probably  being  performed, — at 
all  events,  the  hours  mentioned  would  cover  that  period  of  time."    And, 
in  conclusion,  the  learned  judge  says :  '^  For  these  reasons,  I  think  it 
manifest  that  the  object  of  all  these  acts  is  the  same,  and,  looking  at 
their  several  provisions,  I  cannot  doubt  that  the  only  act  now  in  force  is 
the  li  k  19  Vict.  c.  118."     [Erlb,  C.  J. — tn  respect  of  the  afternoon 
service.   That  was  the  matter  in  question  before  the  court.]    There  cer- 
tainly must  be  some  misapprehension. 
Bemley^  for  the  respondent,  was  not  called  upon. 
Ebljs,  C.  J. — I  am  of  opinion  that  the  decision  of  the  magistrates  in 
this  case  was  right.     The  statute  11  &  12  Vict.  c.  49,  s.  1,  enacts  that 
^*  no  licensed  victualler  or  person  licensed  to  sell  beer  by  retail  to  be 
drunk  on  the  premises,  or  not  to  be  drlink  on  the  premises,  or  other  per- 
1071,  shall  open  his  house  for  the  sale  of  wine,  spirits,  beer,  or  other 
fermented  or  distilled  liquors,  or  sell  the  same,  on  Sunday-,  before  ^  past 
12  p.  M.,  except  for  refreshment  for  travellers:"  and  s.  4  enacts  that 
^  DO  person  shall  open  any  house  or  place  of  public  resort  for  the  sale 
of  fermented  or  distilled  liquors,  or  sell  therein  such  liquors,  before  the 
hoar  of  ^  past  12  P.  M.,  except  as  refreshment  for  travellers."     The 
appellant  in  this  case  is  found  to  have  '''sold  on  Sunday  before  the   r^-izQ 
hour  mentioned  that  which  was  well  proved  before  the  magis-   ^ 
trttes  to  have  been  a  highly  spirituous  liquor,  and  he  was  shown  to  have 
been  a  person  other  than  a  licensed  victualler  or  person  licensed  to  sell 
beer  by  retail.     I  think  it  is  clear  that  the  legislature  did  not  intend  to 
limit  the  operation  of  the  prohibition  to  persons  licensed.    I  see  no  sign 
of  any  such  intention.     I  therefore  think  this  person  was  properly  con- 
victed, and  that  his  appeal  must  be  dismissed. 

Btles,  J. — I  am  of  the  same  opinion.  The  words  ^'  other  person," 
i&  the  11  &  12  Vict.  c.  49,  evidently  were  intended  to  comprehend  all 
the  world  except  the  persons  before  mentioned,  viz.,  '^  licensed  victual- 
lers, or  persons  licensed  to  sell  beer  by  retail  to  be  drunk  on  the  premises 
or  not  to  be  drunk  on  the  premises."  The  appellant,  not  being  within 
the  exception,  clearly  falls  within  the  general  enactment.  It  is  clear 
that  the  article  sold  by  him  was  either  a  fermented  or  a  distilled  liquor. 
The  scientific  witness  proved  that  to  the  satisfaction  of  the  magistrates ; 
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and  the  question  was  for  them.  As  to  the  sqggestion  that  the  11  &  12 
Vict.  c.  49,  18  repealed  by  the  subsequent  statutes  which  have  been 
referred  to, — it  seems  to  me  that  there  must  be  some  misconception  in 
the  report  of  the  case  of  Regina  v.  Whiteley.  It  does  not  appear  that 
there  is  any  statutory  regulation  as  to  the  morning  service  except  the 
11  &  12  Vict.  c.  49.  The  other  statutes  apply  to  the  afternoon  service 
only. 
Keating,  J.,  concurred.  Appeal  dismissed. 


*.  .Q,  *LANCELOT  SHADWELL  v.  CAYLEY  SHADWELL   and 
^^^J       Another,  Executor   and  Executrix   of  CHARLES    SHAD- 
WELL,  deceased.(a) 

A  promise  based  on  the  consideration  of  doing  that  which  a  man  ie  already  bonnd  to  do,  ii 
inralid ;  and  it  is  not  necessary,  in  order  to  inTalidate  the  consideration,  Uiat  the  plsuntiff's 
prior  obligation  to  afford  that  consideration  should  hare  been  an  obligation  to  the  de/endani : 
it  may  have  been  an  obligation  to  a  third  person.     Per  Byles,  J. 

A.  wrote  to  B.  as  follows, — **  I  am  glad  to  hear  of  your  intended  marriage  with  E.  N. ;  and, 
as  I  promised  to  assist  you  at  ttarting,  I  am  happy  to  tell  you  that  I  will  pay  to  you  1504 
yearly  during  my  life  and  until  your  annual  income  derived  from  your  profession  of  a 
chancery  barrister  shall  amount  to  600  guineas.  Tour  ever  affectionate  uncle.  A."  In  an 
action  against  A.'s  executors  for  arrears  of  the  annuity,  the  declaration  alleged  the  considera- 
tion for  the  promise  to  be,  **  that  the  plaintiff  would  marry  E.  X." 

Held,  by  Erie,  G.  J.,  and  Keating,  J.,  that  the  promise  was  binding,  and  made  npon  good 
consideration.  Held,  by  Byles,  J.,  that  the  letter  was  no  more  than  one  of  kindness,  creating 
no  legal  obligation. 

Hold,  by  the  whole  court,  that  B.'s  continuance  to  practise  was  not  a  condition  precedent  to 
his  right  to  the  annuity. 

The  declaration  stated  that  the  testator,  in  his  lifetime,  in  consider- 
ation that  the  plaintiff  would   marry  Ellen  Nicholl,  agreed  with  and 
promised  the  plaintiff,  who  was  then  unmarried,  in  the  terms  contained 
in  a  writing  in  the  form  of  a  letter  addressed  by  the  said  testator  to  the 
plaintiff,  which  writing  was  and  is  in  the  words,  letters,  and  figures  fol- 
lowing, that  is  to  say,  "  11th  August,  1838.     Gray's  Inn.     My  dear 
Lancey, — I  am  glad   to  hear  of  your  intended  marriage  with  Ellen 
Nicholl ;  and,  as  I  promised  to  assist  you  at  starting,  I  am  happy  to  tell 
you  that  I  will  pay  to  you  1501.  yearly  during  my  life  and  until  your 
annual  income  derived  from  your  profession  of  a  Chancery  barrister 
shall  amount  to  600  guineas ;  of  which  your  own  admission  will  be  the 
only  evidence  that  I  shall  receive  or  require.     Your  ever  affectionate 
uncle,  Charles  Shad  well :"  Averment,  that  the  plaintiff  did  all  thin^ 
necessary,  and  all  things  necessary  happened,  to  entitle  him  to  have  the 
said  testator  pay  to  him  eighteen  of  the  said  yearly  sums  of  150/.  each 
respectively,  and  that  the  time  for  the  payment  of  each  of  the  said 
eighteen  yearly  sums  elapsed  after  he  married  the  said  Ellen  Nicholl, 
and  in  the  lifetime  of  the  said  testator,  and  that  the  plaintiff's  annual 
income    derived   from  his   profession   of  a  Chancery  barrister  never 
*1R01   *^™^u^^6<^  ^0  300  guineas,  which  he  was  always  ready  and  willing 
■J   to  admit  and  state  to  the  said  testator,  and  the  said  testator  paid 
to  the  plaintiff  twelve  of  the  said  eighteen  yearly  sums  which  first  be- 
came payable,  and  part,  to  wit,  122.,  of  the  thirteenth ;  yet  the  said 
testator  made  default  in  paying  the  residue  of  the  said  thirteenth  yearly 

(a)  See  the  case  before  on  another  point,  6  C.  B.^  N.  S.  679. 
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sam,  which  residue  is  still  in  arrear  and  unpaid,  and  in  paying  the  five 
of  the  said  eighteen  yearly  sums  which  last  became  payable,  and  the 
same  five  sums  were  still  in  arrear  and  unpaid:  Claim,  lOOOZ. 

Fourth  plea, — That,  before  and  at  the  time  of  fhe  making  of  the 
supposed  agreement  and  promise  in  the  declaration  mentioned,  the  same 
marriage  had  been  and  was,  without  any  request  by  or  on  the  part  of 
the  testator  touching  the  said  intended  marriage,  but  at  the  request  of 
the  plaintiff,  intended  and  «greed  upon  between  the  plaintiff  and  the 
said  Ellen  NichoU, — of  which  the  testator,  before  and  at  the  time  of 
making  the  supposed  agreement  and  promise,  alfio  had  notice ;  and  the 
same  marriage  was  after  the  making  of  the  supposed  agreement  and 
promise  duly  had  and  solemnized  as  in  the  declaration  mentioned,  at  the 
request  of  the  plaintiff,  and  without  the  request  of  the  testator ;  and 
that,  save  and  except  as  expressed  and  contained  in  the  writing  set 
forth  In  the  declaration,  there  never  was  any  consideration  for  the  sup- 
posed agreement  and  promise  in  the  declaration  mentioned,  or  for  the 
performance  thereof. 

Fifth  plea, — to  part  of  the  claim  of  the  plaintiff,  to  wit,  to  so  much 
thereof  as  accrued  due  in  and  after  the  year  1855, — that,  although  the 
supposed  agreement  and  promise  in  the  declaration  mentioned  were  made 
apoR  the  terms  then  agreed  on  by  the  plaintiff  and  the  testator,  that 
the  plaintiff  should  continue  to  practise  and  carry  on  the  profession  of 
such  Chancery  barrister  as  aforesaid,  and  should  not  abandon  the  same ; 
yet  *that,  after  the  making  of  the  said  agreement  and  promise,  ri^t-to't 
and  before  the  accruing  of  the  supposed  causes  of  action  by  this  ^ 
plea  pleaded  to  and  in  the  declaration  mentioned,  or  any  part  thereof, 
the  plaintiff  voluntarily  and  without  the  leave  or  license  of  the  testator, 
relinquished  and  gave  up  and  abandoned  the  practice  of  the  said  pro- 
fession of  a  Chancery  barrister,  which  before  and  at  the  time  of  the 
8aid  making  of  the  said  supposed  agreement  and  promise  he  had  so 
carried  on  as  aforesaid ;  and,  although  the  plaintiff  could  and  might 
during  the  time  in  this  plea  and  in  the  declaration  mentioned  have  con- 
tinued to  practise  and  carry  on  that  profession  as  aforesaid,  yet  the 
plaintiff,  after  such  abandonment  thereof,  never  was  ready  and  willing 
to  practise  the  same  as  aforesaid,  but  practised  only  as  a  revising 
barrister,  that  is  to  say,  as  a  barrister  appointed  yearly  to  revise  the 
lists  of  voters  for  the  year  for  the  county  of  Middlesex,  according  to 
the  provisions  of  the  statutes  in  that  behalf,  by  holding  open  courts  for 
BQch  revision  at  the  times  and  places  in  that  behalf  provided  by  the  said 
Btatates. 

Second  replication  to  the  fourth  plea, — that  the  said  agreement  de- 
clared on  was  made  in  writing,  signed  by  the  said  testator,  and  was  and 
is  in  the  words,  letters,  and  figures  following,  and  in  none  other,  that  is 
to  say, — setting  out  the  letter  as  in  the  declaration, — Averment,  that 
the  plaintiff  afterwards  married  the  said  Ellen  Nicholl,  relying  on  the 
said  promise  of  the  said  testator,  which  at  the  time  of  the  said  marriage 
vas  in  full  force,  not  in  any  way  vacated  or  revoked ;  and  that  he  so 
married  while  his  annual  income  derived  from  his  profession  of  a 
Chancery  barrister  did  not  amount  and  was  not  by  him  admitted  to 
amount  to  600  guineas. 

Second  replication  to  the  fifth  plea, — that  the  said  agreement  declared 
on  was  in  writing  signed  by  the  said  testator,  and  was  and  is  in  the 
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♦1621  ^^^*^^>  letters,  and  *figures  set  out  in  the  next  preceding  repli- 
^  cation,  and  in  none  other;  and  so  the  plaintiff  said  that  the 
terms  upon  which  it  was  in  the  fifth  plea  alleged  that  the  said  agreement 
and  promise  were  made,  were  no  part  of  the  agreement  and  promise 
declared  on,  and  the  performance  of  them  bj  the  plaintiff  was  not  a 
condition  precedent  to  the  plaintiff's  right  to  be  paid  the  said  annuity. 

The  defendants  demurred  to  the  above  replications,  the  ground  of 
demurrer  as  to  each  being,  '^  that  the  promise  of  the  testator  was  volun- 
tary only,  and  without  consideration.'*     Joinder. 

Bullar,  in  support  of  the  demurrers.(a) — The  question  is  whether  the 
promise  stated  in  the  declaration  is  founded  upon  any  consideration, — 
whether  the  true  consideration  for  the  promise  is  that  alleged,  viz.  that 
the  plaintiff  would  marry  the  lady  named.     The  consideration  stated, 
and  no  other,  must  be  gleaned  with  certainty  from  the  contract  itself: 
Hawes  v.  Armstrong,  1  N.  C.  761,  1  Scott  661.     "  It  is  not,"  says 
Tindal,  C.  J.,  in  that  case,  ^^  necessary  that  such  consideration  should 
appear  in  express  terms  ;  it  would  undoubtedly  be  sufficient  in  any  case 
if  the   memorandum   were   so   framed   that   any   person   of  ordinary 
capacity  must  infer   from  the   perusal  of  it  that  such  and  no  other 
was  the  consideration   upon  which   the   undertaking  was  given.     Not 
that  a  mere  conjecture,  however  plausible,  that  the  consideration  stated 
"^16^1   *^^  ^^^  declaration  was  that  intended  by  the  memorandum,  would 
^  be  sufficient  to  satisfy  the  statute;   but  there  must  be  a  well 
grounded  inference  to  be  necessarily  collected  from  the  terms  of  the 
memorandum,  that  the  consideration  stated  in  the  declaration,  and  no 
other  than  such  consideration,  was  intended  by  the  parties  to  be  the 
ground  of  the  promise.'*     In  terms  the  document  here  does  not  contain 
the  consideration  stated  in  the  declaration :  that  consideration  was  the 
former  promise  to  assist  the  plaintiff  '^at  starting;"  and  clearly  that 
is  not  a  sufficient  consideration  to  support  the  promise.     In  Eastwood 
V.  Kenyon,  11  Ad.  &  E.  438  (E.  C.  L.  R.  vol.  39),  3  P.  &  D.  276,  it 
was  held  that  a  pecuniary  benefit  voluntarily  conferred  by  the  plaintiff 
and  accepted  by  the  defendant,  is  not  such  a  consideration  as  will  sup- 
port an  action  of  assumpsit  on  a  subsequent  express  promise  by  the 
defendant  to  reimburse  the  plaintiff.     In  delivering  the  judgment  of  the 
court.  Lord  Denman  says :  ^'  Most  of  the  older  cases  on  this  subject  are 
collected  in  a  learned  note  to  the  case  of  Wennell  v,  Adney,  3  Bos.  & 
P.  249,  and  the  conclusion  there  arrived  at  seems  to  be  correct  in  general, 
^  that  an  express  promise  can  only  revive  a  precedent  good  consideration, 
which  might  have  been  enforced  at  law  through  the  medium  of  an  im- 
plied promise,  had  it  not  been  suspended  by  some  positive  rule  of  law ; 
but  can  give  no  original  cause  of  action,  if  the  obligation  on  which  it  is 
founded  never  could  have  been  enforced  at  law,  though  not  barred  by 
any  legal  maxim  or  statute  provision.'     Instances  are  given  of  voidable 
contracts,  as  those  of  infants  ratified  by  an  express  picomise  after  age, 
and  distinguished  from  void  contracts,  as  of  married  women,  not  capable 
of  ratification  by  them  when  widows :  Loyd  v.  Lee,  1  Strange  94 ;  debts 

(a)  The  poinis  mitrked  for  argamenfc  on  the  part  of  the  defendant  were  as  follows : — 

**  1.  That  the  promise  was  a  voluntary  act  of  kindness  only  on  the  part  of  the  testator  to  his 

nephew,  and  was  not  intended  to  be  the  foundation  of  a  legal  claim  in  an  action : 

"  2.  That  there  is  no  consideration  expressed  in  the  writing  itself  or  to  be  properly  inferred 

from  it,  which  wonld  support  the  plaintiff's  claim." 
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of  bankrupts  revived  by  subsequent  promise  after  certificate ;  and  simi- 
lar cases.     Since  that  time  some  cases  '*'have  occurred  upon  this  r^L-t^A 
sabject,  which  require  to  be  more  particularly  examined."    After  ^ 
observing  upon  Sarnes  v.  Hedley,  2  Taunt.  184,  Lee  v.  Muggeridge, 
5  Taunt.  36,  Cooper  v.  Martin,  4  East  76,  Littlefield  v.  Shee,  2  B.  & 
Ad.  811  (E.  C.  L.  R.  vol.  22),  and  Mitchinson  v.  Hewson,  7  T.  R.  848, 
bis  Lordship  in  conclusion  says: — ''In  holding  this  declaration  bad 
because  it  states  no  consideration  but  a  past  benefit  not  conferred  at  the 
request  of  the  defendant,  we  conceive  that  we  are  justified  by  the  old 
common  law  of  England."     Chief  Baron  Skynner,  in  delivering  the 
opinion  pf  the  judges  in  the  House  of  Lords  in  Rann  v.  Hughes,  7  T. 
R.  350,(a)  says :  ''  It  is  undoubtedly  true  that  every  man  is  by  the  law 
of  nature  bound  to  fulfil  his  engagements.     It  is  equally  true  that  the 
Ian:  of  this  country  supplies  no  means,  nor  affords  any  remedy,  to  com- 
pel the  performance  of  an  agreement  made  without  suflScient  considera- 
tion ;  such  agreement  is  nudum  pactum  ex  quo  non  oriter  actio ;  and, 
whatsoever  may  be  the  sense  of  this  maxim  in  the  civil  law,  it  is  in  the 
last-mentioned  sense  only  that  it  is  to  be  understood  in  our  law.     The 
declaration  states  that  the  defendant,  being  indebted  as  administratrix, 
promised  to  pay  when  requested,  and  the  judgment  is  against  the  de- 
fendant generally.    The  being  indebted  is  of  itself  a  sufficient  considera- 
tion to  ground  a  promise,  but  the  promise  must  be  co-extensive  with  the 
consideration  unless  some  particular  consideration  of  fact  can  be  found 
here  to  warrant  the  extension  of  it  against  the  defendant  in  her  own 
capacity.    If  a  person  indebted  in  one  right,  in  consideration  of  forbear- 
ance for  a  particular  time,  promise  to  pay  in  another  right,  this  con- 
venience will  be  a  sufficient  consideration  to  warrant  an  action  against 
him  or  her  in  the  latter  right :  but  here  no  sufficient  consideration  occurs 
to  support  the  demand  against  her  in  her  personal  capacity ;  for,  she 
derives  no  advantage  *or  convenience  from  the  promise  here  r^ci^e 
made.     For,  if  I  promise  generally  to  pay  upon  request  what  I  ^ 
was  liable  to  pay  upon  request  in  another  right,  I  derive  no  advantage 
or  convenience  from  this  promise,  and  therefore  there  is  not  sufficient 
consideration  for  it."     In  Hopkins  v.  Logan,  5  M.  &  W.  241,t  it  was 
beld  that  an  executed  consideration,  whereon  the  law  implies  a  promise 
to  pay  on  request  (as,  upon  an  account  stated),  is  not  sufficient  to  sup- 
port a  promise  to  pay  at  a  future  day.     And  Parke,  B.,  says :  '^  The 
promise  which  arises  in  law  upon  an  account  stated,  is,  to  pay  on  request, 
and  any  other  promise  is  nudum  pactum,  unless  made  upon  a  new  con- 
sideration."    [ERLii,  C.  J. — Your  argument  is  based  upon  the  assump- 
tion that  all  that  the  plaintiff  was  to  do  was  past  and  gone  before  he 
received  from  the  testator  the  promise  of  1502.  a  year.     Btlbs,  J. — 
When  was  the  annuity  to  commence?    What  is  meant  by  ^'at  starting?*' 
Erlb,  C.  J. — "Starting'*  may  mean  commencing  his   married  life.] 
The  mere  performance  of  an  act  which  the  party  was  by  law  or  agree- 
ment bound  to  perform,  is  not  a  sufficient  consideration.     Selw.  Ni.  Pri. 
12th  edit.  44,  citing  Jackson  v.  Cobbin,  8  M.  &  W.  790,t  and  Crow- 
hum  V.  Laverack,  8  Exch.  208,t  per  Parke,  B.     Here,  the  plaintiff 
being  already  under  an  engagement  to  marry  the  lady  named,  his  pro- 
mise to  perform  that  engagement  afforded  no  consideration :  Cowper  v. 
Green,  7  M.  &  W.  683  ;t  Clutterbuck  v.  Coffin,  4  Scott,  N.  R.  509^ 
3  M.  &  O.  842;  Pothier  on  Obligations,  p.  25,  Evans's  translation. 
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As  to  the  fifth  plea,  that  shoirs  a  breach  of  a  condition  precedent,  vis. 
that  the  plaintiff  shonld  not  by  his  abandonment  of  his  professional 
practice  put  it  out  of  his  power  to  realize  the  amount  of  income  upon 
the  realization  of  which  the  payment  of  the  annuity  was  to  cease. 
♦IfifiT    *    ^'  ^^^^^^^^^'  contr4.(a) — It  is  now  settled  law  that  the  pro- 
-'  visions  of  the  Statute  of  Frauds  do  not  apply  where   the  con- 
♦lfi71  flideration  is  executed:  Souch  t;.  *Strawbridge,  2  C.  B.  808*(E. 
^^'J  C.  L.  R.  vol  52);  Green  v.  Saddington,  7  Ellis  k  B.  603  (E.  C. 
L.  R.  vol.  90) :  and  see  the  cases  collected  in  Ohitty  on  Contracts,  5th 
edit.  pp.  454  et  seq.     Here,  the  promise  is  made  by  a  third  person,  and 
not  to  the  person  to  whom  the  original  promise  was  made.     In  Chitty 
on  Contracts,  p.  57,  it  is  said :  ^^  a  pant  or  executed  consideration  is  not 
suflScient  to  support  an  assumpsit,  unless  such  consideration  was  moved 
by  the  precedent  requesty  either  express  or  implied,  of  the  party  promfs- 
ing.     Therefore,  where  A.'8  servant  was  arrested  for  a  trespass,  and  J. 
S.,  who  knew  A.,  without  his  knowledge  bailed  the  servant,  and  after- 
wards A.,  for  his  friendship,  promised  to  save  him  harmless, — it  was 
held  that  the  promise  was  void,  because  the  bailing,  which  was  the  con- 
sideration, was  the  voluntary  courtesy  of  J.  S.,  and  was  past  and  exe- 
cuted before.     And  a  promise,  without  any  new  consideration,  to  pay  a 
debt  already  incurred  by  a  third  person,  would  fall  within  the  same 
principle.     But,  where  the  plaintiff's  act  is  moved  or  procured  by  the 
request  of  the  party  that  gives  the  assumpsit,  it  will  bind ;  for,  though 
the.  promise  follows,  yet  it  is  not  naked,  but  couples  itself  with  the  prece- 
dent request,  and  the  merits  of  the  party  procured  by  that  suit ;  as  if, 
in  the  case  last  put,  the  third  person  had  been  credited  at  the  instance 

(a)  The  points  marked  for  argament  on  the  part  of  the  plaintiff  were  aa  follows: — 

'*  At  to  the  demurrer  to  the  replication  to  the  fourth  jdea, — That  the  agreement  declared  on  can 
be  sufSciently  gathered  from  the  writing : 

"  That  the  prior  engagement  with  his  intended  wife  did  not  prerent  the  marriage  from  being 
a  sufficient  consideration  to  support  the  testator's  promise : 

''That  if  before  the  marriage  the  testator  might  hare  retracted,  yet,  when  tbe  plaintiff 
married  relying  on  the  promise,  the  promise  became  as  irrerocable  and  binding  as  the  mar- 
riage : 

**  That  the  plea  shows  no  retractation  before  the  marriage : 

**  That  it  was  quite  unnecessary  that  there  should  be  any  request  by  the  testator  to  the  plain- 
•  tiff  to  marry,  other  than  the  agreement : 

''That  the  plea  does  not  state  that  the  parties  intended  that  the  paymeot  should  be  roluntary 
or  optional  with  the  testator,  and  admits  the  agreement  is  one  intended  to  bind: 

"  That,  if  it  be  suggested  that  the  plea  serves  the  double  purpose  of  a  denial  of  the  con« 
tract  and  a  plea  in  confession  and  avoidance,  so  as  to  enable  the  defendants  on  the  argument 
to  exclude  the  consideration  of  the  sufficiency  of  the  avoidance  by  contending  Uiat  in  tmth 
the  plea  is  non  assumpsit,  the  court  should  not  adopt  that  view  which  would  render  it  proper 
to  amend  or  strike  out  the  plea,  but  should  hold  Uiat  the  two  questions  simply  are, — fint, 
whether  the  writing  is  sufficient  under  the  4th  section  of  the  Statute  of  Frauds,  and, — secondly, 
whether  the  prior  engagement  renders  it  nudum  paetnm,  which  cannot  be  enforced. 

"  At  to  the  demurrer  to  the  replication  to  the  fifth  p/«a,-*That  such  a  condition  as  the  fifth 
plea  supposes  to  exist  cannot  be  gathered  from  the  writing : 

"  That,  if  suc^  a  condition  had  been  intended,  it  would  naturally  have  been  qualified  bv 
permission  to  leave  off  practice  in  case  of  weak  health,  old  age,  or  other  cause  either  absolately 
preventing  practice  or  rendering  practice  irksome,  or  preventing  ail  reasonable  prospeei  of 
success  at  the  bar, — cases  in  which  the  presumption  is  that  the  testator  intended  that  the  pro- 
vision should  continue,  rather  than  that  it  should  cease : 

"And  that  it  is  highly  improbable  that  the  condition  set  up  by  the  fifth  plea  was  contempl*^ 
by  the  parties,  as  there  was  apparently  confidence  and  affection  between  them ;  and  the  court 
cannot  assume  that  the  plaintiff  had  not  good  reasons  for  discontinuing  practice,  as  the  foris 
of  the  plea  does  not  enable  him  to  show  by  a  replication  what  those  reasons  were." 
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of  the  defendant. '*(^)     Again,  at  p.  60  (6th  edit.  p.  59),  it  is  said: 
*''  A  continuing  consideration,  being  one  in  part  executed,  but  r*i  go 
which  still  continnes,  is  also  in  many  cases  sufficient  to  sustain  a  ^ 
promise ;  e.  g.  in  consideration  that  the  defendant  had  become  and  wa» 
the  plaintiff's  tenant,  he  undertook  to  manage  the  farm  in  a  husband- 
like manner ;  or,  in  consideration  that  the  lessee  then  in  possession  had 
occupied  the  land  and  paid  his  rent,  to  save  him  harmless  against  all 
persons  for  his  occupation,  ^because  his  occupation  and  prompt  payment 
of  the  rent  10  a  continuing  consideration/     So,  marriage  is  a  continuing 
consideration.     So,  the  payment  of  money  for  the  defendant,  and  the 
having  obtained  a  release  for  him,  amount  to  a  good  continuing  con- 
sideration for  his  promise.     And,  where  the  plaintiff  declared,  that,  in 
consideration  he  had  bought  three  parcels  of  land  on  such  a  day,  the 
defendant  afterwards  promised  to  make  him  a  sufficient  assurance :  the 
consideration  was  adjudged  not  to  be  absolutely  past,  for,  the  assurance 
was  the  substance  of  the  sale."(()     In  Rolle's  Abridgment,  Action  nur 
Case  (Q.),  pi.  9,  p.  12,  is  the  following  passage, — ^*  Si  A.,  seisie  d'un 
shop,  bargaine  ove  B.  a  leaser  ceo  a  luy  pur  5  ans,  rendant  40«.  rent, 
et  12i.  d'ambideux  parties  est  done  pur  performance  de  cost  agreement, 
et  pais,  en  consideration  que  A.  fairs  le  leas  accordant  al  dit  promise, 
B.  promise  a  *paier  i,  luy  80Z.,  sur  que  A.  leas  le  shop  accordant,  ^^^  />q 
ceo  est  bon  consideracion  d'aver  action  pur  le  80/.  coment  que  la  ^ 
fait  un  perfect  bargaine  devant  cost  promise  fait,  entant  que  le  leas  fuit 
fait  accordant  al  promise  devant  cost  promise  fait.     Pasch.  11  Jac.  B. 
R.  enter  Jones  &  Clarke,  adjudge."     80,  in  Com.  Dig.  Action  upon 
ike  Case  upon  Assumpsit  (B.  12),  it  is  said :  ^^  An  assumpsit  lies,  though 
the  consideration  be  executed  in  part;  as,  in  consideration,  that  he  had 
done  a  thing  at  my  request.     So,  if  the  consideration  is  continuing, 
though  the  act  be  executed ;  as,  in  consideration  that  the  lessee  now  in 
possession  had  paid  his  rent  very  well,  to  save  him  harmless ;  for,  prompt 
payment  of  the  rent  is  a  continuing  consideration,  when  he  remains  in 
possession  (citing  Fearle  v.  linger,  Gro.  Eliz.  94,  1  Leon.  102).     In 
consideration  that  he  will  make  a  lease  according  to  a  former  agreement ; 
for,  the  agreement  is  not  executed  till  the  lease  is  made."     These  pas- 
sages from  Gomyns's  Digest  were  cited  and  relied  upon  by  Littledale, 
J.,  in  Payne  v.  Wilson,  7  B.  &  G.  423  (E.  G.  L.  R.  vol.  14),  1  M.  &  R. 
708  (E.  G.  L.  R.  vol.  17).     There,  the  plaintiff  declared  in  assumpsit, 
that,  in  consideration  that  he,  at  the  request  of  the  defendant,  would 
cimsent  to  suspend  proceedings  against  A.  on  a  cognovit,  defendant  pro- 
mised to  pay  802.  on  account  of  the  debt  (for  which  the  cognovit  was 
given)  on  the  1st  of  April  then  next :  averment,  that  the  plaintiff  did 
suspend  proceedings  on  the  cognovit.     The  plaintiff  at  the  trial  proved 
the  following  agreement  in  writing, — ^^  The  plaintiff  having^  at  my  re- 

(a)  Tlie  following  authorities  are  referred  to, — ^Hunt  v.  Bate,  Dyer  272  a ;  Sidenham  v. 
Woriingtoii,  2  Leon.  224,  225 ;  Lampleigh  v.  Brathwait,  Hob.  106,  Com.  Dig.  Action  upon  the 
Com  tjxm  AMump§it  (B.)»  (B.  12),  1  Saond.  264,  n.  (1) ;  Lord  Snffield  v.  Bruce,  2  Stark.  R, 
175. 

(6)  For  these  positions,  the  author  eites  Mattock  o.  Kinglake,  8  Ad.  A  E.  795,  1  P.  A  D. 
46;  Powley  v.  Walker,  5  T.  R.  373;  Legh  v.  Hewitt,  4  East  164;  Pearle  «.  Unger,  Cro.  EIie. 
H  ]  Leon.  102,  Bae.  Abr.  A—umptit  (D.),  Com.  Dig.  Action  upgn  lAe  C<Me  upon  Attumptit 
(H.12);  Adams  9,  Dansey,  6  Bingh.  506,  4  M.  A  P.  245;  Harsh  o.  Rainsford,  2  Leon.  Ill; 
8ideahun  v,  Worlington,  2  Leon.  2!U;  Web  v.  Russell,  2  Keble  90;  Warcop  v.  Morse,  Cro. 
Bill.  138. 
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que9t^  consented  to  suspend  proceedings  against  A.,  I  do  hereby,  in  con- 
sideration thereof,  personally  promise  to  pay  302.,  on  account  of  the 
debt,  on  the  Ist  day  of  April :"  and  it  was  held, — ^first,  that,  as  the 
request  must  have  preceded  the  consent  to  suspend  proceedings,  the 
contract  might  have  been  declared  on  as  an  executory  contract,  and  con- 
^1701   8^4^ci^tly  that  there  was  not  any  '^'variance, — secondly,  that  the 

-^  consideration  for  the  promise  was  sufficient,  because  it  must  be 
taken  as  a  consent  to  suspend  proceedings,  at  least  until  the  Ist  of 
April.     [Byles,  J. — At  what  period  was  the  annuity  to  commence  ?] 
From  the  time  of  the  marriage.(a)     In  England  v.  Davidson,  11  Ad.  £ 
E.  856  (E.  C.  L.  R.  vol.  89),  8  P.  &  D.  694,  the  defendant  offered  a 
reward  to  whoever  could  give  such  information  as  would  lead  to  the  con- 
viction of  a  felon :  the  plaintiff,  who  was  constable  and  peace  officer  of 
the  district  where  the  felony  was  committed,  gave  such  information  ;  and 
it  was  held,  on  demurrer,  that  the  plaintiff's  having  given  the  informa- 
tion was  a  good  consideration  for  a  promise  by  the  defendant  to  pay  the 
reward.     In  Chitty  on  Contracts,  6th  edit.  p.  52,  it  is  said :  '^  A  dis- 
tinction is  to  be  taken  between  the  case  of  a  mere  gratuitous  promise 
and  that  of  a  promise  on  the  faith  of  which  one  party  is  induced  to  do 
some  act  which,  but  for  such  promise,  he  would  not  have  done.     And 
therefore,  although  if  A.  promise  to  buy  a  house  for  B.,  that  is  nothing ; 
yet,  if  A.  promise  to  buy  a  house  for  B.,  but  requests  B.  to  enter  into 
the  contract  of  purchase  in  his  own  name,  and  B.  does  so,  it  would  seem 
that  the  l&w  would  imply  a  promise  on  the  part  of  A.  to  reimburse  B. 
any  part  of  the  purchase-money  which  he  may  be  called  upon  to  pay," — 
citing  Crosbie  v.  M*Doual,  18  Ves.  148,  158,  160.     [Erlb,  C.  J.,  re- 
ferred to  Hartley  v.  Ponsonby,  7  Ellis  &  B.  872  (E.  C.  L.  R.  vol.  90).] 
In  Montefiori  v.  Montefiori,  1  Sir  W.  Bl.  363,  Joseph  Montefiori,  a  Jew, 
being  engaged  in  a  marriage  treaty,  his  brother  Moses,  to  assist  him  in 
his  designs,  and  represent  him  as  a  man  of  fortune,  gave  him  a  note  for 
a  large  sum  of  money  as  the  balance  of  accounts  between  him  and  his 
brother  Joseph,  which  balance  he  (Moses)  acknowledged  to  have  in  his 
*1711   ^^'^^^s  though  in  *truth  no  such  balance,  or  anything  like  it, 

-'  existed.     After  the  marriage,  Moses  reclaimed  this  note,  as  being 

fiven  on  no  consideration ;  and  the  matter  was  referred  to  arbitration, 
he  arbitrators  awarded  the  note  to  be  delivered  up,  which  Joseph 
refused  to  do ;  upon  which  the  court  was  moved  for  an  attachment  against 
him  for  non-performance  of  this  award ;  and  on  his  part  a  cross-motion 
was  made  to  set  aside  the  award,  on  a  suggestion  that  the  arbitrators 
were  mistaken  in  point  of  law :  and  the  award  was  set  aside,  on  the 
ground  that,  *^  where,  upon  proposals  of  marriage,  third  persons  represent 
anything  material  in  a  light  different  from  the  truth,  even  though  it  be 
by  collusion  with  the  husband,  they  shall  be  bound  to  make  good  the 
thing  in  the  manner  in  which  they  represented  it."  So,  in  Bold  v, 
Hutchinson,  20  Beavan  250,  it  was  held,  that,  where,  upon  the  marriage 
of  two  persons,  a  third  party  makes  a  representation,  upon  the  faith  of 
which  that  marriage  takes  place,  he  will  be  bound  to  make  good  that 
representation.  As  to  the  fifth  plea, — it  is  said  that  it  was  a  condition 
precedent  to  the  plaintiff's  right  to  the  annuity  that  he  should  continue 
the  exercise  of  his  profession  of  a  barrister.     His  deriving  an  income  of 

(a)  The  plaintiff's  professional  career  commenoed  in  Easter  Term,  1832. 
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600  goineaa  a  year  from  that  source,  however,  clearly  was  nothing  more 
than  a  defeasance, — an  event  on  the  happening  of  which  the  plaintiff 
was  to  cease  to  receive  the  150L  a  year. 

ButtaTj  in  reply. — The  interpretation  put  upon  the  letter  in  question 
in  the  declaration,  viz.,  that  the  defendant's  promise  was  made  '*  in  con- 
sideration that  the  plaintiff  would  marry  Ellen  Nicholl,"  is  not  the  true 
one.  Unless  the  consideration  so  alleged  be  established,  the  action  fails. 
Looking  at  the  letter  and  all  the  surrounding  circumstances,  it  is  plain 
that  it  was  not  intended  to  be  anything  more  than  an  act  *of  r^itro 
kindness  towards  his  hephew  on  the  part  of  the  testator.  In  ^ 
delivering  the  judgment  of  the  court  in  Eastwood  v,  Kenyon,  11  Ad.  &  E. 
438, 452  (E.  G.  L.  B.  vol.  89),  Lord  Denman  says:  ^^Lampleigh  v.  Brath- 
wait,  Hob.  105,  is  selected  by  Mr.  "Smith  (1  Smith's  Leading  Gases  67) 
as  the  leading  case  on  this  subject,  which  was  there  fully  discussed, 
though  not  necessary  to  the  decision.  Hobart,  G.  J.,  lays  it  down  that 
«a  mere  voluntary  courtesy  will  not  have  a  consideration  to  uphold  an 
assumpsit.  But,  if  that  courtesy  were  moved  by  a  suit  or  request  of  the 
party  that  gives  the  assumpsit,  it  will  bind ;  for,  the  promise,  though  it 
follows,  yet  it  is  not  naked,  but  couples  itself  with  the  suit  before,  and 
the  merits  of  the  party  procured  by  that  suit ;  which  is  the  difference ;' 
a  difference  brought  fully  out  by  Hunt  t;.  Bate,  Dyer  272  a,  there  cited, 
where  a  promise  to  indemnify  the  plaintiff  against  the  consequences  of 
having  bailed  the  defendant's  servant,  which  the  plaintiff  had  done 
without  request  of  the  defendant,  was  held  to  be' made  without  con- 
sideration :  but  a  promise  to  pay  201.  to  plaintiff,  who  had  married  de- 
fendant's cousin,  but  at  defendant's  special  instance,  was  held  binding. 
The  distinction  is  noted,  and  was  acted  upon,  in  Townsend  v.  Hunt, 
Cro.  Gar.  408,  and  indeed  in  numerous  old  books ;  while  the  principle 
of  moral  obligation  does  not  make  its  appearance  till  the  days  of  Lord 
Mansfield,  and  then  under  circumstances  not  inconsistent  with  this 
ancient  doctrine  when  properly  explained."  In  Thomas  v.  Thomas, 
2  Q.  B.  851,  869  (E.  G.  L.  R.  vol.  42),  Patteson,  J.,  says :  "  Gonsidera- 
tion  means  something  which  ^s  of  some  value  in  the  eye  of  the  law, 
moving  from  the  plaintiff:  it  may  be  some  benefit  to  the  plaintiff  or 
some  detriment  to  the  defendant ;  but,  at  all  events,  it  must  be  moving 
from  the  plaintiff."  Our.  adv.  vult. 

*The  court  not  being  unanimous,  the  judgment  was  now  pro-  r«i  yo 
nouDced  as  follows : —  I- 

Erle,  G.  J. — The  question  raised  by  the  demurrer  to  the  replication 
to  the  fourth  plea,  is,  whether  there  is  a  consideration  which  will  support 
the  action  on  the  promise  to  pa^  the  annuity  of  1502.  per  annum.  If 
there  be  such  a  consideration,  it  is  a  marriage,  and  therefore  the  promise 
is  within  the  Statute  of  Frauds,  and  the  consideration  must  appear  in 
the  writing  containing  the  promise,  that  is,  in  the  letter  of  the  11th  of 
August,  1838,  construed  with  the  surrounditag  circumstances  to  be 
gathered  therefrom,  together  with  the  averments  on  the  record. 

The  circumstances  are,  that  the  plaintiff  had  made  an  engagement  to 
marry  one  Ellen  NichoU,  that  his  uncle  had  promised  to  assist  him  at 
starting, — by  which,  as  I  understand  the  words,  he  meant  on  commenc- 
ing his  married  life.  Then  the  letter  containing  the  promise  declared 
on  is  sent,  to  specify  what  that  assistance  would  be,  namely,  1502.  per 
annum  during  the  uncle's  life,  and  until  the  plaintiff's  professional  income 
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should  be  acknowledged  by  him  to  exceed  600  guineas  per  annam  ;  and 
the  declaration  avers,  that  the  plaintiff,  relying  on  this  promise,  without 
any  revocation  on  the  part  of  the  uncle,  did  marry  Ellen  Nicholl. 

Now,  do  these  facts  show  that  the  promise  was  in  consideration  either 
9f  a  loss  to  be  sustained  by  the  plaintiff  or  a  benefit  to  be  derived  from 
the  plaintiff  to  the  uncle,  at  his,  the  uncle's,  request  ?  My  answer  is  in 
the  affirmative. 

First,  do  these  facts  show  a  loss  sustained  by  the  plaintiff  at  his  uncle's 
request?  When  I  answer  this  in  the  affirmative,  I  am  aware  that  a 
^^  -  4 -|  man's  marriage  with  the  woman  of  his  choice  is  in  one  sense  a 
-I  *boon,  and  in  that  sense  the  reverse  of  a  loss :  yet,  as  between 
the  plaintiff  and  the  party  promising  to  supply  an  income  to  support  the 
marriage,  it  may  well  be  also  a  loss.  The  plaintiff  may  have  made  a 
most  material  change  in  his  position,  and  induced  the  object  of  bis 
affection  to  do  the  same,  and  may  have  incurred  pecuniary  liabilities 
resulting  in  embarrassments  which  would  be  in  every  sense  a  loss  if  tbe 
income  which  had  been  promised  should  be  withheld ;  and,  if  the  promise 
was  made  in  order  to  induce  the  parties  to  marry,  the  promise  so  made 
would  be  in  legal  effect  a  request  to  marry. 

Secondly,  do  these  facts  show  a  benefit  derived  from  the  plaintiff  to 
the  uncle,  at  his  request  ?  In  answering  again  in  the  affirmative,  I  am 
at  liberty  to  consider  the  relation  in  which  the  parties  stood  and  the 
interest  in  the  settlement  of  his  nephew  which  the  uncle  declares.  The 
marriage  primarily  affects  the  parties  thereto ;  but  in  a  secondary  degree 
it  may  be  an  object  of  interest  to  a  near  relative,  and  in  that  sense  a 
benefit  to  him.  This  benefit  is  also  derived  from  the  plaintiff  at  the 
uncle's  request.  If  the  promise  of  the  annuity  was  intended  as  an 
inducement  to  the  marriage,  and  the  averment  that  the  plaintiff,  relying 
on  the  promise,  married,  is  an  averment  that  the  promise  was  one  induce- 
ment to  the  marriage,  this  is  the  consideration  averred  in  the  declara- 
tion ;  and  it  appears  to  me  to  be  expressed  in  the  letter,  construed  with 
the  surrounding  circumstances. 

No  case  showing  a  strong  analogy  to  the  present  was  cited :  but  the 
importance  of  enforcing  promises  which  have  been  made  to  induce  parties 
to  marry  has  been  often  recognised ;  and  the  cases  cited,  of  Montefiori 
V.  Montefiori,  1  W.  Bl.  363,  and  Bold  v.  Hutchinson,  20  Beavan  250, 
are  examples.  I  do  not  feel  it  necessary  to  advert  to  the  numerous 
^17^1  ^^^'^^^^^^^s  referred  to  in  '''the  learned  arguments  addressed  to 
^  us,  because  the  decision  turns  upon  the  question  of  fact,  whether 
the  consideration  for  the  promise  is  proved  as  pleaded.  I  think  it  is ; 
and  therefore  my  judgment  on  the  first  demurrer  is  for  the  plaintiff. 

The  second  demurrer  raises  the  question  whether  the  plaintiff's  con; 
tinuance  at  the  bar  was  made  a  condition  precedent  to  the  right  to  the 
annuity.  I  think  not.  The  uncle  promises  to  continue  the  annuity 
until  the  professional  income  exceeds  the  sum  mentioned.  I  find  no 
stipulation  that  the  annuity  shall  cease  if  professional  diligence  ceases, — 
no  limitation  except  a  defeasance  in  case  of  an  amount  of  income  from 
the  other  source.  If  the  prospect  of  success  at  the  bar  had  failed,  a 
continuance  to  attend  the  courts  might  be  an  unreasonable  expense. 
My  judgment  on  this  demurrer  is  also  for  the  plaintiff. 

The  above  is  the  judgment  of  my  Brother  Keating  and  myself. 

Bylks,  J. — ^I  am  of  opinion  that  the  defendant  is  entitled  to  the  jodg* 
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ment  of  the  court  on  the  demarrer  to  the  second  replication  to  the 
foarth  plea. 

It  18  alleged  by  the  fourth  plea  that  the  defendant's  testator  never 
requested  the  plaintiff  to  enter  into  the  engagement  to  marry,  or  to 
marry;  and  that  there  never  was  any  consideration  for  the  testator's 
promise,  except  what  may  be  collected  from  the  letter  itself  as  set  out 
in  the  declaration. 

The  inquiry  therefore  narrows  itself  to  this  question, — Does  the  letter 
itself  disclose  any  consideration  for  the  promise?  the  consideration 
relied  on  by  the  plaintiff's  counsel  being  the  subsequent  marriage  of  the 
plaintiff,  i  think  the  letter  discloses  no  consideration.  It  is  in  these 
vords, — **llth  August,  1838.  Gray's  Inn.  My  dear  Lancey, — ^I  am 
glad  to  hear  of  your  '^'intended  marriage  with  Ellen  Nicholl ;  and,  rui-ina 
as  I  promised  to  assist  you  at  startiog,  I  am  happy  to  tell  you  ^ 
that  I  will  pay  to  you  1502.  yearly  during  my  life  and  until  your  annual 
income  derived  from  your  profession  of  a  Chancery  barrister  shall  amount 
to  600  guineas ;  of  which  your  own  admission  will  be  the  only  evidence 
that  I  shall  receive  or  require.  Your  ever  affectionate  uncle,  Charles 
ShadweU." 

It  is  by  no  means  clear  that  the  words  ^'  at  starting"  mean  ^*  on  mar- 
riage wiUi  Ellen  Nicholl,"  or  with  any  one  else.  The  more  natural 
meaning  seems  to  me  to  be,  ^^  at  starting  in  the  profession ;"  for,  it  will 
be  observed  that  these  words  are  used  by  testator  in  reciting  a  prior 
promise  made  when  the  testator  had  not  heard  of  the  proposed  marriage 
with  Ellen  Nicholl,  or,  so  far  as  appears,  heard  of  any  proposed  mar- 
riage. This  construction  is  fortified  by  the  consideration  that  the 
annuity  is  not  in  terms  made  to  begin  from  the  marriage,  but,  as  it 
should  seem,  from  the  date  of  the  letter :  neither  is  it  in  terms  made 
defeasible  if  Ellen  Nicholl  should  die  before  marriage. 

Bat,  even  on  the  assumption  that  the  words  ^^  at  starting"  mean  on 
marriage^  I  still  think  that  no  consideration  appears,  sufficient  to  sustain 
the  promise.  The  promise  is  one  which  by  law  must  be  in  writing;  and 
the  fourth  plea  shows  that  no  consideration  or  request  dehors  the  letter 
existed,  and  therefore  that  no  such  consideration  or  request  can  be 
alluded  to  by  the  letter. 

Marriage  of  the  plaintiff  at  the  testator's  express  request  would  be  no 
doubt  an  ample  consideration.  But  marriage  of  the  plaintiff  without  the 
testator's  request  is  no  consideration  to  the  testator.  It  is  true  that 
marriage  is  or  may  be  a  detriment  to  the  plaintiff:  but  detriment  to  the 
plaintiff  is  not  enough,  unless  it  either  be  a  benefit  to  the  testator,  or  be 
treated  by  the  ^testator  as  such  by  having  been  suffered  at  his  r^ciirir 
request.  Suppose  a  defendant  to  promise  a  plaintiff, — ^^  I  will  ^ 
give  you  500/.  if  you  break  your  leg," — would  that  detriment  to  the 
plaintiff,  should  it  happen,  be  any  consideration?  If  it  be  said  that  such 
an  accident  is  an  involuntary  mischief,  would  it  have  been  a  binding 
promise  if  the  testator  had  said, — ^^  I  will  give  you  lOOZ.  a  year  while 
yoa  continue  in  your  present  chambers?"  I  conceive  that  the  promise 
would  not  be  binding,  for  want  of  a  previous  request  by  the  testator. 

Now,  the  testator  in  the  case  before  the  court  derived,  so  far  as. 
sppears,  no  personal  benefit  from  the  marriage.  The  question,  there- 
fore, is  still  further  narrowed  to  this  point, — -Was  the  marriage  at  the 
testator's  request  ?    JExpress  request  there  was  none.    Can  any  request 
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be  implied  f  The  only  words  from  which  it  can  be  contended  that  it  is 
to  be  implied,  are  the  words  "  I  am  glad  to  hear  of  your  intended  mar- 
riage with  Ellen  Nicholl."  But  it  appears  from  the  four.th  plea  that 
the  marriage  had  already  been  agreed  on,  and  that  the  testator  knew 
it.  These  words,  therefore,  seem  to  me  to  import  no  more  than  the 
satisfaction  of  the  testator  at  the  engagement, — an  accomplished  fact. 
No  request  can,  as  it  seems  to  me,  be  inferred  from  them.  And,  further, 
how  does*it  appear  that  the  testator's  implied  request,  if  it  could  be  im- 
plied, or  his  promise,  if  that  promise  alone  would  suffice,  or  both  together, 
were  intended  to  cause  the  marriage  or  did  cause  it,  so  that  the  marriage 
can  be  said  to  have  taken  place  at  the  testator's  request  ?  or,  in  other 
words,  in  consequence  of  that  request  ? 

It  seems  to  me  not  only  that  this  does  not  appear,  but  that  the  con- 
i^yTQ-y  trary  appears ;  for,  the  plaintiff  before  '''the  letter  had  already 
^  bound  himself  to  marry,  by  placing  himself  not  only  under  a 
moral  but  under  a  legal  obligation  to  marry ;  and  the  testator  knew  it. 

The  well  known  cases  which  have  been  cited  at  the  bar  in  support  of 
the  position  that  a  promise  based  on  the  consideration  of  doing  that 
which  a  man  is  already  bound  to  do  is  invalid,  apply  in  this  case.  And 
it  is  not  necessary,  in  order  to  invalidate  the  consideration,  that  the 
plaintiff's  prior  obligation  to  afford  that  consideration  should  have  been 
an  obligation  to  the  defendant.  It  may  have  been  an  obligation  to  a 
third  person :  see  Herring  v.  Darrell,  8  Dowl.  P.  C.  604 ;  Atkinson  r. 
Settree,  Willes  482.  The  reason  why  the  doing  what  a  roan  is  already 
bound  to  do  is  no  consideration,  is,  not  only  because  such  a  considera- 
tion is  in  judgment  of  law  of  no  value,  but  because  a  man  can  hardly  be 
allowed  to  say  that  the  prior  legal  obligation  was  not  his  determining 
motive.  But,  whether  he  can  be  allowed  to  say  so  or  not,  the  plaintiff 
does  not  say  so  here.  He  does,  indeed,  make  an  attempt  to  meet  this 
difficulty  by  alleging  in  the  replication  to  the  fourth  plea  that  he  married 
relying  on  the  testator's  promise :  but  he  shrinks  from  alleging,  that, 
though  he  had  promised  to  marry  before  the  testator's  promise  to  him, 
nevertheless  he  would  have  broken  his  engagement,  and  would  not  have 
married  without  the  testator's  promise.  A  man  may  rely  on  encourage- 
ments to  the  performance  of  his  duty,  who  yet  is  prepared  to  do  his  duty 
without  those  encouragements.  At  the  utmost  the  allegation  that  he 
relied  on  the  testator's  promise  seems  to  me  to  import  no  more  than  that 
he  believed  the  testator  would  be  as  good  as  his  word. 

It  appears  to  me,  for  these  reasons,  that  this  letter  is  no  more  than  a 
letter  of  kindness,  creating  no  le^al  obligation. 

'*'1791       *^^  ^^^^^  judgment  on  tne  other  portion  of  the  record,  I  agree 
^  with  the  rest  of  the  court.  Judgment  accordingly.(a) 

(a)  The  plaintiff  dying  shortly  after  the  Judgment  was  given,  and  !iis  representatives  no( 
being  desirous  of  continuing  the  Utigation,  tiie  matter  was  oompromised. 
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WALTERS,  Appellant ;  WILLIAMS,  Respondent.    Nov.  19. 

The  eoart  will  not,  at  the  initanee  of  the  justioei,  pronounoe  any  opinion  npon  a  case  stated 
parsaaat  to  the  20  A  21  Viet.  o.  43,  where  the  appellant  and  respondent  decline  to  appear. 

This  was  an  appeal  against  a  decision  of  justices,  to  obtain  the  opinion 
of  the  court,  in  pursuance  of  the  statute  20  &  21  Vict.  c.  43. 

Neither  the  appellant  nor  the  respondent  appeared :  but 

Scotland^  on  behalf  of  the  justices,  prayed  that  the  court  would  assist 
them  by  giving  their  opinion  upon  the  question  submitted. 

Per  Curiam. — The  matter  is  not  judicially  before  us.     Until  the 
parties  to  the  appeal  present  themselves,  we  cannot  entertain  it. 

Appeal  withdrawn. 


♦STEAKS   V.   THE    SOUTH   ESSEX  GAS-LIGHT  AND  r^.^^ 

COKE  COMPANY.    Nov.  19.  L  ^®" 

To  a  count  on  a  contract  andef  which  the  defendants,  a  gas  company,  were  to  pay  the  plaintiff 
a  certain  sam  for  erecting  hnildings,  Ae.,  and  laying  down  pipes  and  mains  for  the  company, 
the  defendants  pleaded  "  for  defence  on  equitable  grounds/'  that,  before  and  at  the  time  of 
making  the  agreement,  the  company  was  registered  pursuant  to  the  7  A  8  Vict.  c.  110  ;  that 
the  agreement  was  made  and  entered  into  before  the  passing  of  the  Joint  Stock  Company's 
Act,  185S,  and  whilst  the  first-mentioned  act  remained  in  full  Toroe ;  that  the  plaintiff  before 
and  at  the  time  of  making  the  contract  was  a  director  of  the  company ;  that,  whilst  such 
director,  be  was  concerned  and  interested  in  the  contract;  and  that,  whilst  such  director 
and  so  interested  and  concerned,  he  Toted  and  acted  as  a  director  on  the  subject  of  the  con- 
tract, contrary  to  the  first-mentioned  act : — Held,  that  the  plea  was  a  good  answer. 
The  defendants  further  pleaded  "  for  defence  on  equitable  grounds,"  that  the  company  were 
induced  to  and  did  enter  int|^  the  contract  on  the  terms  and  conditions  that  the  plaintiff  would 
guaranty  and  secure  to  the  shareholders  of  the  company  a  dear  net  annual  dividend  at  the 
rate  of  6/.  per  cent,  per  annum  on  the  amount  of  paid  up  capital,  and  on  the  faith  of  the  plain- 
tiff's giring  such  guarantee  or  security ;  but  that  the  plaintiff  had  neyer  given  or  entered  into 
such  security,  nor  had  any  such  dividend  ever  been  paid,  although  all  things  were  done  and 
performed  on  the  part  of  the  company  and  the  shareholders  thereof  which  were  necessary  to 
eatide  them  to  have  such  guarantee  or  security  given  and  entered  into  and  such  dividend  paid 
as  aforesaid,  and  the  respective  times  for  the  giving  and  entering  into  such  security,  and  for 
the  payment  of  a  great  part  of  the  dividend,  elapsed  before  suit : — Held,  no  answer  to  the 
action, — the  fiulnre  to  perform  the  contract  alleged  in  the  plea  being  only  ground  for  a  cross 
action. 
To  a  plea  of  accord  and  satisfaction  by  the  delivery  by  the  defendants  to  the  plaintiff,  and 
■eoeptance  by  him,  of  divers  moneys  and  executing  and  delivering  to  him  divers  deeds  and 
Mcvrities  for  money,  and  allotting  him  divers  shares  in  the  company, — an  equitable  replication 
(as  to  the  deeds  and  securities),  that  such  deeds  and  securities  were  delivered  to  and  accepted 
by  the  plaintiff  on  the  faith  of  a  representation  by  the  defendants  that  they  were  valid  and 
binding  securities,  whereas  they  were  not  valid  and  binding  on  the  company,  and  were  before 
nit  repudiated  by  them,  was  held  good. 

The  first  count  of  the  declaration  stated,  that  theretofore,  to  wit,  on 
the  28th  of  July,  1858,  by  articles  of  agreement  made  and  concluded 
by  and  between  the  South  Essex  Gas-Light  and  Coke  Company  (the 
defendants)  of  the  one  part,  and  the  plaintiff  of  the  other  part,  signed 
by  three  of  the  directors  of  the  said  company,  and  duly  sealed  with  the 
common  seal  of  the  said  company,  after  reciting  that  the  said  company 
vere  and  became  completely  registered  as  a  joint  stock  company,  and 
received  a  certificate  thereof  on  the  27th  of  May,  1853,  by  the  style  and 
title  of  '*  The  South  Essex  Gas-Light  and  Coke  Company,"  for  the  pur- 
pose of  lighting  with  gas  the  parishes  and  places  of  Leyton,  Leytonstone, 
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*18n  ^*'^l^*™8tow,  Wanstead,  and  *Woodford,  and   the  precincts, 
•I  places,  and  roads  therein  and  thereabouts;  and  that  the  plaintiff 
had  already  laid  down  in  Walthamstow  a  considerable  length  of  main 
and  pipe  for  the  supply  of  gas  to  that  place,  and  that  Thomas  Edge  had 
also  laid  down  in  Leyton  a  considerable  length  of  main  and  pipes    for 
the  supply  of  gas  to  that  place,  which  latter  mains  and  pipes  the  plain- 
tiff had  then  become  possessed  of  by  virtue  of  an  arrangement  made  by 
and  between  him  and  the  said  Thomas  Edge,  and  that  it  had  been  con- 
sidered desirable    for  the  benefit  of  the  said  South  Essex  Gas-Light 
and  Coke  Company  that  they  should  be  in  the  sole  and  uninterrupted 
possession  of  the  whole  of  the  aforesaid  district  for  the  purposes   of 
lighting  the  same  with  gas,  and  also  that  the  same  district  should  extend 
to  and  be  limited  by  the  boundaries  of  the  several  parishes  or  places  of 
Leyton,  Leytonstone,  Walthamstow,  Wanstead,  and  Woodford  only^  and 
that  mains  and  pipes  should  be  laid  over  the  whole  of  the  said  district, 
and,  as  the  same  might  be  considered  desirable  and  advisable,  to  carry 
and  lay  down  mains  and  pipes  into  and  over  a  considerable  portion  of 
the  said  district,  and  also  to  build,  erect,  and  lay  down  buildings,  erec- 
tions, machinery,  and  a  plant  for  the  manufacture  and  supply  of  gas 
and  the  products  to  arise  therefrom,  as  more  fully  mentioned  and   set 
forth  in  the  specification  to  the  reciting  agreement  annexed,  which  the 
directors  of  the  said  company  had  asreed  with  the  plaintiff  (leave  and 
license  being  in  the  first  place  procurea  and  obtained  by  the  said  direct- 
ors at  their  expense  from  all  necessary  parties  to  enable  the  plaintiff  to 
do  the  same),  to  erect  ^nd  build,  lay  down,  construct,  carry  out,  and 
complete  the  said  several  buildings,  erections,  and  plant,  and  the  said 
several  mains,  pipes,  and  machinery  mentioned  and  set  forth  in  the  said 

*1821  ^^P^^ifi^^^i^^^y  ft^  0^  f^^  ^he  sum  of  *95Q^Z. ;  and  that  the  said 
•^  company  had,  by  an  indenture  of  lease  bearing  date  as  therein 
mentioned,  become  possessed  of  a  piece  of  land  situate  near  to  Lea 
Bridge,  in  the  aforesaid  district,  the  plaintiff,  for  himself,  his  executors, 
administrators,  and  assigns,  did,  by  the  said  articles  of  agreement,  con- 
tract, promise,  and  agree  to  and  with  the  defendants,  in  consideration 
of  *  the  said  sum  of  9500Z.  to  be  paid  to  him  the  plaintiff  by  the  said 
directors  as  thereinafter  mentioned,  that  he  the  plaintiff  should  and 
would,  with  all  due  speed  and  expedition,  and  in  a  good  and  workman- 
like manner,  erect  and  build  on  the  aforesaid  piece  of  land,  the  said 
land  being  provided  by  and  at  the  expense  of  the  said  company,  all  the 
several  buildings,  erections,  and  works,  and  construct  and  lay  in  and  on 
the  said  land,  buildings,  erections,  and  works,  the  several  apparatus  and 
machinery,  mains,  pipes,  and  connections  more  partioularly  mentioned  . 
and  set  forth  in  Nos.  1  and  2  of  the  specification  to  the  said  articles 
of  agreement  annexed ;  and  also  should  and  would  (the  aforesaid  per- 
mission being  obtained  from  the  necessary  parties  by  and  at  the 
expense  of  the  said  company)  excavate,  lay  down,  construct,  and  make 
good  and  perfect  all  the  several  roads,  ways,  matters,  works,  mains, 
pipes,  connections,  and  things  which  were  more  particularly  mentioned 
and  set  forth  in  No.  3  of  the  specification  to  the  said  articles  of  agree- 
ment annexed,  and  the  table  and  the  rate  of  prices  for  measurement 
of  the  mains  and  pipes  therein  contained,  at  and  for  the  price  or 
sum  of  9500/.:  and  it  was  by  the  said  articles  of  agreement  also 
agreed  by  and  between  the  said  parties,  that,  if  the  plaintiff  should 
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bj  the  direction  of  the  said  directors  lay  down  a  greater  length  or 
larger  size  of  main  than  was  mentioned  in  the  said  specification,  the 
said  extension  in  length  or  size  should  be  paid  for  by  the  defendants  to 
*the  plaintiff  in  addition  to  the  said  sum  of  95002.,  by  measure-  ri^-ioo 
ment,  according  to  the  table  to  the  said  specification  thereto  ^ 
annexed  for  variations,  extensions,  or  alterations ;  and,  if  the  plaintiff 
should,  by  the  direction  of  the  said  directors,  lay  down  a  smaller  length 
or  less  size  of  main  than  was  mentioned  in  the  said  specification,  the 
said  diminution  in  length  or  size  should  be  aUowed  for  to  the  defendants 
by  the  plaintiff  according  to  the  table  before  mentioned:  Provided 
always,  that  any  extensions  to  or  diminutions  in  any  of  the  said  mains 
and  pipes  should  be  subject  to  a  corresponding  increase  or  decrease  to 
or  from  the  prices  in  the  said  table  stated,  according  to  whether  the  price 
of  iron  was  higher  or  lower  than  at  the  time  of  making  that  agreement : 
And  it  was  by  the  said  articles  of  agreement  further  agreed  by  and 
between  the  said  parties,  that,  as  the  plaintiff  had  already  done  and 
performed  at  Walthamstow  a  large  quantity  of  the  work  mentioned  in 
the  said  specification,  and  a  large  quantity  had  also  been  done  in  the 
parish  of  Leyton  by  the  said  Thomas  Edge,  which  the  plaintiff  had  pur- 
chased from  the  said  Thomas  Edge,  that  the  same  should  be  and  was 
thereby  approved  and  sanctioned,  and  that  the  sum  of  2000Z.  should  be 
paid  to  the  plaintiff  by  the  defendant  on  account  thereof  on  the  10th 
of  August  then  next,  or  as  soon  after  that  day  as  the  defendants  should 
be  in  possession  of  a  sufficient  sum  to  enable  them  to  do  so ;  and  should 
afterwards  pay  to  the  plaintiff,  as  the  said  works  proceeded,  such  sum 
monthly  on  the  first  of  every  month  as  should  be  equal  to  or  about  three- 
fourths  of  the  amount  at  that  time  due  or  owin^  to  him  under  that  con- 
tract,— it  being  understood,  that,  if  such  sums  should  not  be  paid  within 
ten  days  after  the  first  of  every  month,  then  that  the  plaintiff  should 
hare  the  right  of  taking  paid  up  shares  for  such  amount  then  overdue ; 
and,  on  the  completion  of  the  *same,  should  forthwith  pay  to  the  r^ici  04 
plaintiff  such  sum  as  should  be  then  due  and  owing  to  him, — and  ^ 
it  being  also  understood  that  the  plaintiff  should  give  the  said  directors 
ten  days'  notice  of  the  amount  he  required  at  each  and  every  monthly 
or  other  payment :  And  it  was  by  the  said  articles  of  agreement  further 
agreed  by  and  between  the  said  parties,  that  the  plaintiff  should  and 
would  with  all  due  and  convenient  speed  and  expedition  (the  aforesaid 
directors  performing  their  part  of  this  agreement)  proceed  with,  and 
make,  do,  and  complete,  in  a  good  and  workmanlike  manner,  all  and 
every  of  the  works,  matters,  and  things  therein  or  in  the  said  specifica- 
tion thereto  annexed  contained,  and  connect  and  perfect  the  same  in 
Bnch  manner  that  the  same  or  at  least  200  burners  should  be  complete 
for  h'ghting  with  gas  on  or  before  the  1st  of  January  then  next ;  and, 
on  such  works  being  completed  as  aforesaid  (or  within  such  further  time 
as  the  said  directors  should  allow  for  completing  the  same,  not  exceeding 
six  months  from  the  said  1st  of  Januair),  they  should  give  to  the  plain- 
tiff a  certificate  of  such  completion  under  the  seal  of  the  said  company, 
and  the  same  should  be  evidence  of  the  completion  of  this  contract  in 
any  court  of  law  or  equity :  And  by  the  said  articles  of  agreement  it 
was  further  provided,  that  all  persons  dealing  with  the  said  company,  or 
supplying  them  with  any  goods  or  materials,  or  performing  any  work  or 
labour,  whether  under  contract  or  otherwise,  were  to  take  notice  that  all 
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contracts  or  other  instruments  required  in  any  transactions  with  or  on 
behalf  of  the  company  were  to  be  given  under  the  hands  of  not  less  than 
three  of  the  said  directors,  and  be  sealed  with  the  common  seal  of  the 
company ;  and  that  there  should  be  contained  therein  or  endorsed 
thereon,  and  in  every  other  contract  to  be  entered  into  on  behalf  of  the 
i^-iOfTi  said  company  in  or  about  the  premises,  *a  reference  to  the  deed 

^  of  settlement  of  the  said  company,  which  was  completely  re^i^is- 
tered  on  the  27th  of  May,  1853,  a  proviso  limiting  the  scope  and  effect 
of  the  contract  thereby  created,  so  that  the  same  should  take  effect  and 
be  satisfied  only  out  of  such  funds  and  property  of  the  company  as  under 
the  provisions  of  the  said  deed  of  settlement  should  at  the  time  when 
such  liability  should  accrue  be  at  the  disposal  of  the  directors  in    that 
behalf,  and  negativing  an  unconditional  liability,  and  thereupon  that  the 
contract  created  or  made  by  the  said  articles  of  agreement  was  specially 
to  be  subject  to  the  aforesaid  condition :  Averment,  that,  before  suit,  all 
things  had  happened  necessary  to  entitle  the  plaintiff  to  payment  of  the 
aforesaid  sums  of  9500Z.  and  2500Z. :  Breach,  that  no  part  thereof  had 
been  paid :  And  the  plaintiff  further  said,  that,  after  the  making  of  the 
said  articles  of  agreement,  and  before  suit,  the  plaintiff,  by  the  direction 
of  the  said  directors,  laid  down  a  greater  length  and  larger  size  of  main 
than -was  mentioned  in  the  said  specification,  whereby  he  became  entitled 
to  payment  before  suit  of  a  further  large  sum  of  money,  to  wit,  2000/., 
yet  that  no  part  thereof  had  been  paid :  And,  although  the  defendants, 
after  the  making  of  the  said  articles  of  agreement,  to  wit,  by  the  said 
directors,  gave  directions  to  and  retained  and  employed  the  plaintiff  to 
lay  down  divers  other  mains  in  and  upon  divers  roads  within  the  afore- 
said places,  and  the  plaintiff  accepted  such  retainer  and  employment, 
^nd  was  always  ready  and  willing  to  lay  down  such  mains ;  yet  the  de- 
fendants did  not  nor  would  at  any  time,  as  they  ought  to  and  could  have 
done,  according  to  the  said  contract,  obtain  any  permission,  leave,  or 
license  from  the  necessary  parties  for  the  plaintiff  to  lay  down  such  other 
mains,  whereby  the  plaintiff  was  prevented  from  laying  down  such  mains, 
*1861  ^^^  ^^^^  earning  a  large  sum  of  money  for  so  *doing,  and  was 

^  compelled  to  sell  at  a  great  loss  divers  large  quantities  of  mains 
which  he  had  necessarily  purchased  in  order  to  carry  out  the  said  direc- 
tions of  the  said  directors. 

The  second  count  stated,  that  theretofore,  to  wit,  on  the  2d  of  August, 
1853,  it  was  agreed  by  and  between  the  plaintiff  and  the  defendants, 
that,  in  consideration  that  the  plaintiff  would,  at  the  request  of  the 
defendants,  supply  at  his  own  expense  engineering  superintendence  and 
his  own  time  and  services  for  that  purpose,  as  well  as  maps  and  plans 
necessary  for  carrying  out  the  work,  the  defendants  should  and  would 
pay  to  the  plaintiff  82. 10«.  per  cent,  on  all  outlay  and  contracts  for  and 
on  behalf  of  the  said  company  in  which  be  the  plaintiff  should  be  con- 
cerned either  as  engineer  or  contractor  of  the  company ;  and,  although, 
after  the  making  of  the  said  agreement,  and  before  suit,  the  plaintiff 
under  and  by  virtue  of  the  said  agreement  was  concerned  as  engineer 
and  contractor  of  the  defendants  in  divers  outlays  and  contracts  for  and 
on  behalf  of  the  said  company,  and  the  plaintiff  in  all  respects  performed 
his  part  of  the  said  agreement,  whereby  there  had  before  suit  become 
due  and  payable  from  the  defendants  to  the  plaintiff  for  and  in  respect 
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of  the  sain  of  8/.  lO^.  per  cent,  so  agreed  to  be  paid  as  aforesaid  a  large 
sum  of  money,  to  wit,  1000/.,  yet  no  part  thereof  had  been  paid. 

The  third  count  stated,  that  theretofore,  to  wit,  on  the  16th  of  Decem- 
ber, 1853,  by  deed  sealed  with  the  common  seal  of  the  defendants,  and 
purporting  to  be  made  by  virtue  of  a  power  contained  in  the  deed  of 
settlement  of  the  said  company  bearing  date  the  11th  of  May,  1853, 
and  under  the  authority  of  a  resolution  passed  at  two  general  meetings 
of  the  shareholders  of  the  said  company  held  on  the  29th  of  November, 
1853,  *and  18th  of  December,  1858, — it  was  witnessed,  that,  in  r#-i  07 
consideration  of  the  sum  of  300Z.  of  lawful  British  money  paid  ^ 
by  the  plaintiff  to  the  said  company,  the  property,  effects,  and  profits 
of  the  said  company  were  thereby  charged  with  and  made  liable  to  pay 
unto  the  plaintiff  the  said  sum  of  800Z.,  together  with  interest  for  the 
same  at  and  after  the  rate  of  5/.  for  every  1002.  for  a  year,  payable  by 
the  coupons  thereunto  annexed ;  and  it  was  thereby  also  agreed  that  the 
said  principal  sum  of  300Z.  should  be  repaid  by  the  defendants  to  the 
plaintiff  on  the  16th  of  December  which  would  be  in  the  year  1858,  out 
of  the  corporate  assets  of  the  said  company,  which  should  be  alone 
charged  and  chargeable  with  the  said  sum  of  800Z.  and  interest,  the  said 
interest  to  be  payable  to  the  plaintiff  or  bearer  as  aforesaid,  in  the 
manner  and  at  the  time  and  place  in  the  said  coupons  mentioned,  that 
is  to  say,  half-yearly,  on  the  16th  of  June  and  the  16th  of  December, 
opon  presentation  at  each  of  the  said  half-yearly  periods  of  one  of  the 
said  coupons  at  Messrs.  Masterman  &  Go.'s,  London,  bankers  to  the 
defendants ;  and  that,  although  all  things  existed  and  had  before  suit 
happened  necessary  to  entitle  the  plaintiff  to  payment  of  the  said  sum 
of  3002.  and  interest  as  aforesaid,  yet  no  part  thereof  had  been  paid. 

The  fourth,  fifth,  sixth,  seventh,  and  eighth  counts  were  founded  on 
other  debentures,  and  were  similar  to  the  third  count;  and  the  ninth 
was  a  common  count  for  goods  bargained  and  sold,  goods  sold  and  de- 
livered, money  lent,  money  paid,  work  and  materials,  interest,  and  money 
due  upon  accounts  stated. 

The  defendants,  amongst  other  pleas,  pleaded, — seventhly,  as  to  the 
first  count,  for  defence  on  equitable  grounds,  that,  before  and  at  the 
time  of  making  the  said  articles  of  agreement,  the  said  company  was  a 
joint  stock  company  which  had  obtained  a  certificate  *of  com-  r^tioo 
plete  registration  and  was  completely  registered  under  and  in  ^ 
parsnance  of  the  7  &  8  Vict.  c.  110;  that  the  said  articles  of  agreement 
were  made  and  entered  into  before  the  passing  of  ^'  The  Joint  Stock 
Companies  Act,  1856"  (19  &  20  Vict.  c.  47),  and  whilst  the  said  first- 
mentioned  act  remained  in  full  force,  to  wit,  on  the  said  28th  of  July, 
1853;  that  the  plaintiff,  before  and  at  the  time  of  the  making  and 
entering  into  of  the  said  articles  of  agreement  and  the  contract  therein 
contained,  was  a  director  of  the  said  company  within  the  meaning  of 
such  first-mentioned  act ;  that  the  plaintiff,  whilst  and  during  the  time 
he  was  such  director,  and  before  and  at  and  during  and  after  the  re- 
spective times  of  making  and  entering  into  of  the  said  articles  of  agree- 
ment and  contract,  and  the  carrying  the  same  into  effect,  was  concerned 
and  interested  in  the  said  contract,  and  whilst  the  plaintiff  was  and 
remained  such  director,  and  so  concerned  and  interested  as  aforesaid,  he 
tbe  plaintiff  voted  and  acted  as  a  director  on  the  subject  of  the  said 
contract,  that  is  to  say,  in  and  upon  and  with  respect  to  the  making  of 
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the  said  contract  and  the  approving  the  terms  thereof  on  behalf  of  the 
said  company,  and  otherwise  on  the  subject  of  the  same,  contrary  to  the 
said  first-mentioned  act. 

Eighthly,  as  to  the  first  count,  and  for  defence  on  equitable  grounds, 
that  the  said  company  were  induced  to  and  did  make  and  enter  into  the 
said  articles  of  agreement  on  the  terms  and  conditions  that  the  plaintiff 
should  and  would  guaranty  and  secure  to  the  satisfaction  of  the  direct- 
ors of  the  said  company  the  regular  payment  for  and  during  the  term 
of  ten  years  to  the  shareholders  of  and  in  the  said  company  of  a  clear 
net  annual  dividend  at  the  rate  of  6Z.  per  cent,  per  annum  on  the  amount 
of  capital  paid  up,  or  in  respect  of  their  respective  shares  of  and  in  the 
*1f^Ql  ^  ^company,  and  on  the  faith  of  the  plaintiff  giving  such  gua- 
-'  rantee  and  security ;  hut  that  the  plaintiff  had  never  made,  given, 
or  entered  into  such  guarantee  or  security,  nor  had  any  such  dividend 
ever  been  paid,  although  all  things  were  done  and  performed  on  the 
part  of  the  said  company  and  the  respective  shareholders  thereof  and 
therein,  which  were  necessary  to  entitle  them  to  have  such  guarantee  or 
security  made,  given,  and  entered  into,  and  such  dividend  paid  as  afore- 
said, and  the  respective  times  for  the  making,  giving,  and  entering  into 
of  such  guarantee,  and  for  the  payment  of  a  great  part  of  the  dividend, 
elapsed  before  this  suit ;  and  that,  if  such  guarantee  or  security  had  been 
given,  and  such  dividend  had  been  paid,  the  shares  of  and  in  the  said 
company  would  have  been  of  great  value,  but,  by  reason  and  in  conse- 
quence of  the  default  of  the  plaintiff  in  that  behalf,  the  same  were  of 
little  or  no  value,  and  the  said  company  had  become  and  been  under  the 
necessity  of  being  and  was  being  wound  up  in  the  High  Court  of  Chan- 
cery. 

,  The  eleventh  plea,  to  the  second  count,  was  similar  to  the  seventh 
plea ;  and  the  twelfth  plea  to  the  second  court,  was  similar  to  the  eighth 
plea. 

The  fifteenth  plea, — as  to  the  third,  fourth,  fifth,  sixth,  seventh,  and 
eighth  counts,  for  defence  on  equitable  grounds,  stated,  that,  before  and 
at  the  time  of  making  of  the  said  several  deeds  in  those  counts  respect- 
ively mentioned  and  sued  upon,  and  each  and  every  of  them,  the  said 
company  was  a  joint  stock  company  which  had  obtained  a  certificate  of 
complete  registration,  and  was  completely  registered  under  and  in  pur- 
suance of  the  7  &  8  Vict.  c.  110 ;  and  that  the  said  several  deeds  sued 
upon  were  respectively  made  and  entered  into  before  the  passing  of  the 
"Joint  Stock  Companies  Act,  1866,"  (19  &  20  Vict.  c.  47),  to  wit,  on 
"^1901  *^^^  several  days  in  the  said  third,  fourth,  fifth,  sixth,  seventh, 
•^  and  eighth  counts  respectively  mentioned  in  that  behalf,  and 
whilst  the  said  first-mentioned  act  was  and  remained  in  full  force ;  and 
that  the  plaintiff,  before  and  at  the  respective  times  of  the  making  and 
entering  into  of  the  said  several  deeds  sued  upon,  and  each  and  every 
of  them,  was  a  director  of  the  said  company  within  the  meaning  of  such 
first-mentioned  act ;  and  that  the  plaintiff,  whilst  and  during  the  time 
he  was  such  director,  and  before,  and  at,  and  during,  and  after  the  re- 
spective times  of  the  making  and  entering  into  of  the  said  several  deeds 
sued  upon,  and  each  and  every  of  them,  was  concerned  and  interested 
in  the  said  several  deeds  sued  upon,  and  the  contracts  therein  respect- 
ively contained ;  and  that,  whilst  the  plaintiff  was  and  remained  such 
director,  and  so  concerned  and  interested  as  in  this  plea  aforesaid,  he 
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the  plaintiff  voted  and  acted  as  a  director  on  the  subject  of  the  said 
sereral  deeds  saed  upon,  and  the  contracts  therein  respectively  contained, 
and  each  and  every  of  them,  contrary  to  the  said  first-mentioned  act. 

The  twentieth  plea,  to  the  last  count,  was  similar  to  the  seventh  plea ; 
and  the  twenty-first  plea,  to  the  last  count,  was  similar  to  the  eighth 
plea. 

The  plaintiff  demurred  to  the  seventh,  eleventh,  fifteenth,  and  twen- 
tieth pleas,  on  the  ground  that  ^'  the  bare  circumstance  that  the  plaintiff 
voted  and  acted  as  in  those  pleas  respectively  alleged  affords  no  defence 
whatever  to  the  first  count." 

He  also  demurred  to  the  eighth,  twelfth,  and  twenty-first  pleas,  on  the 
ground  that  '^  the  performance  by  him  of  the  terms  and  conditions  in 
the  eighth  plea  mentioned  was  not  a  condition  precedent  to  the  defend- 
ants' performance  of  their  contract." 

The  twenty-fourth  plea, — as  to  the  first,  third,  fourth,  fifth,  sixth, 
seventh,  and  eighth  counts  of  the  '''declaration, — for  defence  on  p^^  q^ 
equitable  grounds,  stated,  that,  before  action,  the  defendants  ■- 
satisfied  and  discharged  the  part  of  the  plaintiff's  claim  therein  pleaded 
to  by  paying  to  the  plaintiff  divers  moneys,  and  executing  and  deliver- 
ing to  the  plaintiff  divers  deeds  and  securities  for  money,  and  allotting 
to  the  plaintiff  divers  shares  of  and  in  the  said  company,  and  which 
moneys,  deeds,  securities,  and  shares  the  plaintiff  then  accepted  and 
received  in  such  satisfaction  and  discharge. 

Replication  to  the  twenty-fourth  plea,  ^^on  equitable  grounds,"(a) — ^as 
to  80  much  of  the  plaintiff's  claim  as  is  by  the  twenty-fourth  plea  alleged 
to  have  been  satisfied  by  the  execution  and  delivery  of  deeds  and  secu- 
rities,— ^that  the  said  deeds  and  securities  were  delivered  to  and  accepted 
by  the  plaintiff  as  in  that  plea  mentioned,  on  the  faith  of  a  representa- 
tion then  made  by  the  defendants  to  the  plaintiff  that  such  deeds  and 
securities  were  valid  deeds  and  securities  creating  a  liability  on  the  part 
of  the  defendants  to  pay  thereunder  divers  large  sums  of  money,  and 
of  great  value  to  the  plaintiff,  and  not  otherwise ;  whereas,  in  truth  and 
in  fact,  such  deeds  and  securities  were  not  at  any  time  valid  deeds  or 
securities,  and  did  not  create  any  liability  whatever  on  the  defendants 
u  aforesaid,  as  the  defendants  always  well  knew  or  ought  to  have  known, 
ind  that  the  defendants  always  assented  to  recognise  and  adopted  the 
ioTalidity  thereof,  and  before  suit  wholly  disaffirmed  and  repudiated  all 
liability  thereunder ;  and  that,  by  means  of  the  premises,  the  said  deeds 
and  securities  had  not  been  at  any  time  and  never  would  be  of  any 
validity  or  value  whatever. 

*The  defendants  demurred  to  the  replication  to  the  twenty-  ^^^  ^n 
foarth  plea,  on  the  ground  ^*  that  the  plea  is  indivisible,  and  that  ^ 
the  fact  that  the  deeda  were  invalid  was  therefore  no  answer  to  any  part 
of  the  plea."     Joinder. 

&  Temple,  Q.  G.  (with  whom  was  Milward),  for  the  plaintiff.(() — 

(a)  These  wordf  were  added  by  way  of  amendment,  on  the  ar^ment. 
{b)  The  poiot«  marked  for  argument  on  the  part  of  the  plaintiify  wer^  ai  follows  z-^ 
''That  the  7tb,  llth,  15th,  and  20th  pleas  are  bad,  beoause  snoh  pleae  do  not  show  that  the 
aonpaay  was  in  any  way  damnified  by  the  acta  of  the  plaintiff  set  np  in  those  pleas,  or  that 
the  eontraet  was  uifair  or  unreasonable,  and  because,  as  it  stands  admitted  that  the  defendants 
kare  received  all  the  benefit  of  the  contract,  the  yoting  and  acting  in  those  pleas  alleged  does 
not  diientitle  the  plaintiff  in  equity  to  the  payment  of  moneys  due  to  him,  unless  it  be  shown 
that  the  plaintiff  n  m  guilty  of  fraud  or  that  the  contract  was  unjust  and  unreasonable;  and  that 


192     STEARS  v.  SOUTH  ESSEX  GAS-LIGHT  CO.     M.  T.  1860. 

^iqo-i  The  first  set  of  pleas,  viz.  the  7th  and  ^8th,  allege  the  plaintiff 
•J  to  be  disentitled  to  recover  by  reason  of  the  29th  section  of  the 
7  &  8  Vict.  c.  110.     Thttt  section  enacts,  ''that,  if  any  director  of  a 
joint  stock   company  registered   under  this   act  be  either  directly  or 
indirectly  concerned  or  interested  in  any  contract  proposed  to  be  made 
by  or  on  behalf  of  the  company,  whether  for  land,  materials,  work  to 
be  done,  or  for  any  purpose  whatsoever,  during  the  time  he  shall  be  a 
director,  he  shall,  on  the  subject  of  any  such  contract  in  which  he  may 
be  so  concerned  or  interested,  be  precluded  from  voting  or  otherwise 
acting  as  a  director;  and  that,  if  any  contract  or  dealing  (except  a 
policy  of  assurance,  grant  of  annuity,  or  contract  for  the  purchase  of 
an  article,  or  of  service,  which  is  respectively  the  subject  of  the  proper 
business  of  the  company,  such  contract  being  made  upon  the  same  or 
the  like  terms  as  any  like  contract  with  other  customers  or  purchasers) 
shall  be  entered  into  in  which  any  director  shall  be  interested,  then  the 
terms  of  such  contract  or  dealing  shall  be  submitted  to  the  next  general 
or  special  meeting  of  the  shareholders  to  be  summoned  for  that  purpose ; 
and  that  no  such  contract  shall  have  force  until  approved  and  confirmed 
by  the  majority  of  votes  of  the  shareholders  present  at  such  meeting/' 
The  statute  does  not  declare  the  contract^void ;  but  merely  prohibits  the 
director  so  interested  in  it  from  voting  or  acting  as  a  director  on  the 
*1941  ^^^J^^^  ^^  ^^^^  contract.     If  the  '''plaintiff  had  been  prevented 
^  from  performing  the  contract  on  his  part,  he  could  not  have  sued 
the  defendants  for  a  breach  of  it.     But,  where  the  company  have  bad 
all  the  benefit  they  could  derive  from  the  contract,  there  is  nothing  in 
the  statute  to  relieve  them  from  the  payment  of  the  stipulated  price. 
The  general  averment  that  all  things  had  happened  necessary  to  entitle 
the  plaintiff  to  payment  of  the  stipulated  sums,  amounts  to  an  allegation 
that  whatever  was  necessary  to  give  force  to  the  contract  had  been 
done.(a)     Whether  or  not  the  contract  had  been  approved  and  confirmed 
at  a  meeting  of  the  shareholders,  is  a  matter  that  is  more  exclusively  in 
the  knowledge  of  the  defendants  than  in  that  of  the  plaintiff;  and,  if  it 
had  not  been  so  approved  and  confirmed,  the  defendants  should  have 
replied  to  that  fact.     If  the  contract  is  of  no  force,  the  pleas  are  not 
good  as  equitable  pleas,  unless  they  go  on  to  show  that  the  parties  could  be 

it  is  to  be  asBomed  that  the  plaintiff  has  aeted  with  entire  good  faith  throaghont,  beoaase  the 
contrary  is  not  suggested  : 

"That  the  8th,  12th,  and  21  st  pleas  are  bad,  because  such  pleas  do  not  show  that  the  terms 
and  conditions  mentioned  in  those  pleas  were  incorporated  in  the  contracts  set  up  by  the  plain- 
tiff or  were  made  contemporaneously  with  such  contracts,  or,  as  to  the  counts  on  the  specialties,' 
that  such  terms  and  conditions  were  contained  in  any  instrument  under  seal : 

"  Because  the  performance  of  such  terms  and  conditions  is  not  shown  to  be  a  condition  pre- 
cedent to  the  performance  by  the  company  of  the  alleged  contracts  on  their  part : 

"Because  such  pleas  do  not  show  that  the  plaintiff's  alleged  c|pfault  occasioned  tiie  defend- 
ants' breaches  of  contracts : 

**  Because  it  is  not  made  to  appear  that  the  plaintiff  was  any  party  to  such  terms  or  condi- 
tions as  in  the  last  plea  mentioned,  or  that  the  failure  to  gire  such  guarantee  or  security  as 
therein  mentioned  was  attributable  to  him :" 

And,  as  to  the  demurrer  to  the  second  replication  to  the  24th  plea,-^*'  That  such  plea  is  t 
dirisible  plea,  and  that  the  replication  is  therefore  a  good  answer  to  so  much  of  that  plea  as 
it  is  addressed  to ;  that,  if  such  plea  be  not  divisible,  such  replication  ftamishes  no  answer  to 
the  entire  plea,  because  it  shows  that  the  plaintiff's  claim  was  not  entirely  satisfied ;  and  that 
it  is  no  objection  to  such  replication  that  it  is  pleaded  to  a  part  of  such  plea  only." 

(a)  As  to  the  effect  of  this  general  allegation  of  performance,  see  Roberts  v.  Brett,  6  C.  B.t 
N.  S.  A33  (E.  C.  L.  R.  voL  95),  per  Crompton,  J. 
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restored  to  their  original  condition:  Wood  v.  Downes,  18  Ves.  120; 
Anderson  v.  Radcliffe,  1  Ellis,  B.  &  E.  806  (in  error,  819)  (E.  C.  L.  R. 
Tol.  96).  That  cannot  be  done  here.  An  equitable  plea  is  only  allowed 
where  the  facta  disclosed  are  such  as  would  afford  ground  for  an  absolute 
perpetual  injunction  in  a  court  of  equity :  The  Mines  Royal  Society  v. 
Magnay,  10  ExcL  489.t 

Then,  the  pleas  addressed  to  the  second  count  afford  no  answer 
thereto.  The  subject-matter  of  that  count  comes  within  the  exception 
ia  the  29th  section  of  the  7  &  8  Vict.  c.  110.  The  contract  is  for  the 
purchase  of  articles,  and  for  the  services  of  an  engineer.  [Erle,  C.  J. 
— The  plaintiff  is  engaged  to  superintend  the  performance  of  certain 
work  under  a  contract  de  facto.  If  the  engineer  had  been  a  person 
other  than  the  '^'contractor,  the  defendants  could  not  have  set  up  r^t-i ne 
the  illegality  of  the  contract  as  an  answer  to  the  claim.]  ^ 

The  fifteenth  plea,  which  is  pleaded  to  the  third,  fourth,  fifth,  sixth, 
seventh,  and  eighth  counts,  is  also  bad.  The  29th  section  has  no  ap- 
plication to  the  case  of  a  loan  of  money  on  debentures ;  and,  if  it  has, 
everything  has  been  done  that  is  necessary  to  give  validity  to  the  con- 
tract. [Erle,  C.  J. — The  case  of  Teversham  v.  Cameron's  Goalbrook 
Steam  Coal  and  Swansea  and  Lougher  Railway  Company,  3  De  6ex  & 
S.  296,  is  a  distinct  authority  to  show  that  a  loan  of  money  from  a 
director  to  the  company  is  within  s.  29.]  There  the  agreement  was  a 
very  special  one,  giving  the  plaintiff  a  lien  upon  the  calls,  not,  as  here, 
an  ordinary  loan  of  money  on  debenture.  And  no  reaaons  are  given 
for  the  decision.  [Erls,  C.  J. — The  policy  of  the  legislature  was,  to 
prevent  the  directors  from  making  bargains  in  which  they  had  a  personal 
interest  with  the  company.]  The  deed  is  only  evidence  of  the  contract* 
It  might  well  have  been  submitted  to  a  meeting  of  shareholders  before 
its  execution.     [Erle,  G.  J. — The  deed  is  the  contract.] 

The  eighth  plea  sets  up  a  separate  and  independent  agreement  on  the 
part  of  the  plaintiff  to  guaranty  to  the  shareholders  6  per  cent,  on  the 
paid  up  capital.  How  can  that  be  a  condition  precedent  to  the  plain- 
tiff's right  to  sue  for  the  breach  of  the  contract  declared  on  ?  Christie 
t?.  Borelly,  7  C.  B.  N.  S.  661  (E.  C.  L.  R.  voh  97),  shows  that  it  cannot. 
Then,  as  to  the  demurrer  to  the  replication  to  the  twenty-fourth  plea„ 
—if  the  whole  consideration  is  not  maintained  in  its  integrity,  the  plea 
is  bad.  An  accord  is  one  entire  thing.  The  plea  alleges  that,  before 
action,  the  defendants  satisfied  and  discharged  the  plaintiff's  claim 
therein  pleaded  to  by  paying  him  divers  moneys  and  delivering  to  him 
divers  securities,  *kc.  To  this  the  plaintiff  replies,  that  the  r^iof; 
securities  were  delivered  to  and  accepted  by  him  on  the  faith  of  ^ 
a  representation  by  the  defendants  that  they  were  valid  securities  cre- 
ating a  liability  on  the  part  of  defendants  to  pay  thereunder  divers 
iDoneys,  whereas  they  were  at  the  time,  as  the  defendants  well  knew, 
inralid  and  worthless.  If  any  one  of  the  things  which  constitute  the 
bargain  turn  out  to  be  contrary  to  the  representation,  the  defendants 
have  not  done  all  that  was  necessary  to  constitute  an  answer  to  the 
plaintiff's  claim.  The  mere  allegation  that  the  securities  turned  out 
to  be  worthless  would  not  have  been  enough :  Haigh  v.  Brooks,  10  Ad. 
t  E.  809,  328  (E.  C.  L.  R.  vol.  87),  2  P.  &  D.  477,  4  P.  &  D.  288. 
But  here  the  replication  goes  on  to  allege  that  the  plaintiff  agreed  to 
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accept  the  securities  only  provided  they  were  valid.     [Byles,  J. — ^Not 
"provided,"  but  "upon  the  representation  that"  they  were  valid.] 

Petersdorffj  Serjt.  (with  whom  was  LuciuB  Kelly)^  contr4.(a) — This 
*'{^1'\  ™^^^®^  ^'^   \ieeu  under  the  "^consideration  of  Vice-Ghancellor 

-I  Wood,  in  Re  The  South  Essex  Gas  Lisht  and  Coke  Company, 
Ex  parte  Stears,  29  Law  J.  Chan.  43,  where  the  claim  of  the  plaintiff 
under  a  contract  for  the  erection  of  the  company's  works  was  disallowed. 
The  Vice-Chancellor  there  says :  "  The  object  of  the  act  clearly  was,  to 
prevent  persons  in  the  position  of  trustees  from  entering  into  contracts 
on  behalf  of  their  cestuis  que  trust,  in  which  they  were  themselves  per- 
sonally interested."  And,  after  reading  the  29th  section,  his  Honour 
continues, — "  that  must  refer  to  any  contract  entered  into  by  a  director 
*1Q81  ^^  ^hich  lie  shall  engage  to  supply  articles  to  the  ^company; 

-■  and  the  exception  only  means  that  he  may  deal  with  the  com- 
pany like  any  other  customer,  that  is,  he  may  buy  coals,  water,  or  gas, 
according  to  the  business  of  the  company."  There  are  also  express 
decisions  at  law  as  to  the  effect  of  that  section.  The  question  was  fully 
discussed  in  the  House  of  Lords  in  the  case  of  The  Aberdeen  Railway 
Company  v.  Blakie,  1  Macqueen  46,  where  Lord  Cranworth,  C,  says : 
"  A  corporate  body  can  only  act  by  agents,  and  it  is  of  course  the  duty 
of  those  agents  so  to  act  as  best  to  promote  the  interests  of  the  corpora- 
tion whose  affairs  they  are  conducting.  Such  agents  have  duties  to  dis- 
charge of  a  fiduciary  nature  towards  their  principal.  And  it  is  a  rule 
of  universal  application  that  no  one  having  such  duties  to  discharge  shall 
be  allowed  to  enter  into  engagements  in  which  he  has,  or  can  have,  a 
personal  interest  conflicting,  or  which  may  possibly  conflict,  with  the 

(a)  The  points  marked  for  argnment  on  the  part  of  the  defendants  were  as  follows : — 

"  1.  That,  in  equity,  a  director  of  a  Joint  stock  company  is  incapacitated  by  the  relation  in 
which  he  stands  to  the  company  from  entering  into  any  contract  with  such  company  in  tbe 
subject-matter  of  which  he  is  personally  interested,  or  from  deriving  any  benefit  from  any  such 
contract,  except  so  far  as  he  may  be  expressly  empowered  to  do  so  by  the  statute  law  or  bj 
the  deed  of  settlement  of  the  company  : 

"  2.  That  it  appears  from  the  7th,  11th,  15th,  and  20th  pleas  that  tbe  contracts  sued  on  were 
contracts  in  the  respective  subject-matters  of  which  the  plaintiff  was  personally  interested ;  and 
that,  there  being  no  statutory  provision,  nor  (so  far  as  appears)  any  provision  in  the  deed  of 
settlement  making  them  valid,  they  are  void  as  against  the  defendants : 

'<  3.  That  the  20th  section  of  the  statute  7  A  8  Vict  c.  110,  by  prohibiting  directors  from 
Toting  or  acting  as  such  on  the  subject  of  contracts  in  which  they  were  concerned  or  interested, 
rendered  void  as  against  the  company  all  contracts  entered  into  with  directors  so  voting  or 
acting : 

**  4.  That  the  act  made  such  contracts  void  in  equity,  if  not  at  law  : 

«5.  That  theTth,  11th,  15th,  and  20th  pleas  are  good  in  substance,  and  any  answer  thereto 
ought  to  have  come  by  way  of  replication : 

*^6.  That  it  expressly  appears  from  the  8th,  12th,  and  21  st  pleas  that  the  contracts  sued  on 
were  entered  into  conditionally  on  the  performance  of  the  terms  stated  in  the  pleas : 

"  7.  That  the  noh>performance  of  the  terms  and  conditions,  and  the  other  facts  stated  in  the 
pleas,  constitute  good  defences  to  the  plaintiff's  respective  claims  therein  pleaded  to : 

<'  8.  That  the  8th,  12th,  and  21st  pleas  are  good  in  substance : 

**  9.  That  the  24th  plea  is  indivisible ;  and  the  fact  that  the  deeds  and  securities  (being  onlj 
a  portion  of  the  things  taken  in  satisfaction)  were  invalid,  is  no  answer  to  any  part  of  ths 
plea: 

"  10.  That,  for  aught  that  appears  to  the  contrary,  the  alleged  misrepresentation  may  hsvs 
been  of  mere  matter  of  law : 

«11.  That  the  replication  does  not  allege  that  the  representation  was  fraudulent,  nortbst 
the  accord  or  satisfaction  was  conditional  on  the  validity  of  the  deeds  and  securities : 

**  12.  That  the  plaintiff's  being  deprived  of  the  benefit  of  a  portion  of  the  things  accepted  is 
satisfaction,  is  no  answer  to  the  plea." 
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interests  of  those  whom  he  is  bound  to  protect.  So  strictly  is  this  prin- 
ciple adhered  to,  that  no  question  is  allowed  to  be  raised  as  to  the  fair- 
ness or  nnfaimess  of  a  contract  so  entered  into.  It  obvioasly  is,  or  may 
be,  impossible  to  demonstrate  how  far  in  any  particular  case  the  terms 
of  such  a  contract  have  been  the  best  for  the  interest  of  the  cestui  que 
trust,  which  it  was  possible  to  obtain.  It  may  sometimes  happen  that 
the  terms  on  which  a  trustee  has  dealt  or  attempted  to  deal  with  the 
estate  or  interests  of  those  for  whom  he  is  a  trustee,  have  been  as  good 
89  could  have  been  obtained  from  any  other  person, — they  may  even  at 
the  time  have  been  better.  But  still  so  inflexible  is  the  rule  that  no 
inquiry  on  that  subject  is  permitted.  The  English  authorities  on  this 
head  are  numerous  and  uniform.  The  principle  was  acted  on  by  Lord 
King  in-  Keech  v.  Sandford,  Gas.  Temp.  King  61,  and  by  Lord  Hard- 
wicke,  in  Whelpdale  v.  Cookson,  1  Yes.  Sen.  8 ;  and  the  whole  subject 
was  considered  by  Lord  Eldon  on  a  '^great  variety  of  occasions.  r^-toQ 
It  is  sufficient  to  refer  to  what  fell  from  that  very  learned  and  ^ 
able  judge  in  Ex  parte  James,  8  Yes.  387."  So,  in  Ernest  t;.  Nicholls, 
6  House  of  Lords  Cases  401,  it  was  distinctly  held,  that  there  can  be 
DO  reinedy  against  a  company  registered  under  the  7  &  8  Yict.  c.  110, 
on  any  contract  to  which  a  director  of  the  company  is  a  party,  and  in 
which  he  is  interested,  unless  the  provisions  of  the  29th  section  of  that 
statute  have  been  strictly  observed. 

As  to  the  eighth  and  twelfth  pleas,  it  can  hardly  be  contended  that 
they  are  sustainable.  [Erle,  C.  J. — Had  you  not  better  withdraw  the 
twenty-fourth  plea?]  It  is  submitted  that  that  is  a  perfectly  good  plea, 
and  that  the  replication  to  it  is  bad.  Tou  cannot  defeat  a  plea  of  accord 
and  satisfaction,  which  is  in  its  nature  indivisible, — Gabriel  v.  Dresser, 
15  C.  B.  622  (E.  C.  L.  R.  vol.  80),— by  showing  that  some  portion  of 
that  which  was  given  and  accepted  in  satisfaction  did  not  answer  the 

furpose  or  the  expectations  of  the  party  receiving  it.  [Erle,  C.  J. — 
f  the  replication  had  been  pleaded  on  *^  equitable  grounds,"  we  think 
it  would  have  been  a  good  answer  to  that  portion  of  the  plea  to  which 
it  is  pleaded.  Let  it  be  so  amended.]  The  replication,  it  is  submitted, 
discloses  no  equity.  The  plaintiff  should  have  offered  to  restore  the 
money  and  the  securities.  [Erle,  C.  J. — The  equity  clearly  is  that  the 
phuntiff's  demand  should  be  cancelled  to  the  extent  of  the  money,  but 
not  as  to  the  securities  which  he  was  induced  by  a  misrepresentation  of 
their  value  to  accept.  It  is  merely  a  question  of  the  costs  of  this  small 
channel  of  pleading:  there  is  no  doubt  an  issue  upon  it.] 

Temple^  in  reply. — The  case  before  Yice-Chancellor  Wood  is  not  con- 
clusive. [Erle,  G.  J. — ^Independently  of  that  case,  my  judgment  was 
sgaudst  you  on  the  main  point/]  The  question  of  debentures  was  not 
^before  his  Honour.  [Btlbs,  «L — Loans  on  debentures  clearly  t^cqaa 
fall  within  the  words  of  his  judgment.]  ^  " 

Erle,  G.  J. — This  was  an  action  upon  a  contract  between  the  plain- 
tiff and  the  defendants,  under  which  the  latter  were  to  pay  to  the  former 
a  given  sum  of  money  for  the  the  erection  by  him  of  certain  gas-works 
and  laying  down  certain  mains  and  pipes,  and  also  to  pay  him  a  certain 
percentage  upon  all  outlay  and  contracts  on  behalf  of  the  company  in 
which  the  plaintiff  should  be  concerned  either  as  engineer  or  contractor 
for  them ;  and  there  was  a  further  claim  for  money  lent.  In  respect  of 
each  of  these  claims  there  is  a  plea  founded  upon  the  29th  section  of  the 
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Joint  Stock  Companies  Act,  7  &  8  Vict.  c.  110,  which  enacts,  "that,  if 
any  director  of  a  joint  stock  company  registered  under  this  act  be  either 
directly  or  indirectly  concerned  or  interested  in  any  contract  proposed 
to  be  made  by  or  on  behalf  of  the  company,  whether  for  land,  materials, 
work  to  be  done,  or  for  any  purpose  whatsoever,  during  the  time  he  shall 
be  a  director,  he  shall,  on  the  subject  of  any  such  contract  in  which  he 
may  be  so  concerned  or  interested,  be  precluded  from  voting  or  other- 
wise acting  as  a  director ;  and  that,  if  any  contract  or  dealing  (excepi  a 
policy  of  assurance,  grant  of  annuity,  or  contract  for  the  purchase  of  an 
article  or  of  service,  which  is  respectively  the  subject  of  the  proper  busi- 
ness of  the  company^  such  contract  being  made  upon  the  same  or  the 
like  terms  as  any  like  contract  with  other  customers  or  purchasers)  shall 
be  entered  into,  in  which  any  director  shall  be  interested,  then  the  terms 
of  such  contract  or  dealing  shall  be  submitted  to  the  next  general  or 
special  meeting  of  the  shareholders  to  be  summoned  for  that  purpose ; 
and  that  no  such  contract  shall  have  force  until  approved  and  confirmed 
*2011  ^y  ^^^  majority  of  votes  of  the  ^shareholders  present  at  such 
^  meeting.     It  appears  to  me  that  each  of  these  contracts  is  within 
that  29th  section.     With  certain  exceptions,  the  section  provides  that 
contracts  made  by  a  director  with  the  company  shall  have  no  force  until 
approved  and  confirmed  at  a  meeting  of  the  shareholders:  and  here 
there  was  no  such  approval  and  confirmation.     The  meaning  of  the 
section  is  clear.     The  directors  are  trustees  on  behalf  of  the  general  body 
of  shareholders,  and  as  such  are  bound  in  all  contracts  entered  into  by  them 
for  the  company  to  look  exclusively  to  the  interests  of  the  company.     If 
a  director  has  a  private  and  personal  interest  in  a  contract  made  with 
a  company,  his  private  interest  will  conflict  with  the  duty  he  owes  to 
those  whom  he  represents.     The  legislature  has  thought  that  the  private 
interest  might  in  some  instances  prevail  over  the  public  duty,  and  there- 
fore has  hedged  round  these  contracts  with  the  general  provision  that 
they  shall  be  void  and  of  no  force  unless  confirmed  and  approved  at  a 
meeting  of  shareholders,  as  before  mentioned.     The  first  branch  of  Mr. 
Temple's  argument  related  to  the  contract  for  work  and  materials  to  be 
done  for  and  supplied  to  the  company ;  and,  as  to  this,  he  urged  that 
the  case  did  not  fall  within  the  29th  section,  because  the  work  had  been 
done  by  the  plaintiif,  and  the  company  had  had  the  benefit  of  it,  and  so 
the  consideration  was  executed,  and  that,  when  the  consideration  was 
executed,  the  company  were  bound  to  pay  the  stipulated  price,  and  the 
clause  in  question  did  not  apply*     I  am  of  opinion,  however,  that  the 
29th  section  does  apply ;  and  I  should  have  come  to  that  conclusion  even 
if  the  matter  were  res  integra.     The  contract  in  which  a  director  is 
interested  is  to  be  of  no  force  unless  it  receives  the  required  confirmation. 
The  claim  here  is  founded  upon  a  contract  falling  within  that  descrip- 
^onoi  ^^^^'     ^^^  contract,  therefore,  being  void,  "^the  action  cannot  be 
-I  sustained.     This  view  is  confirmed  by  the  decision  of  the  House 
of  Lords  in  Ernest  v,  Nicholls,  6  House  of  Lords  Gases  401.     I  am 
therefore  of  opinion  that  the  seventh,  eleventh,  fifteenth,  and  twentieth 
pleas  afford  a  good  answer  to  the  first  count. 

The  second  count  is  founded  upon  a  claim  for  a  per  centage  agreed  to 
be  paid  by  the  company  to  the  plaintiff  on  all  outlay  and  contracts  for 
and  on  behalf  of  the  company  in  which  the  plaintiff  should  be  concerned 
either  as  engineer  or  contractor  for  them.    It  has  been  contended  on  the 
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pari  of  the  plaintiff  that  this  claim  falls  within  the  exception  contained 
in  8.  29,  and  so  is  taken  out  of  the  general  provision.     The  words  of 
the  exception  are, — ^'  Except  a  policy  of  assurance,  grant  of  annuity, 
or  contract  for  the  purchase  of  an  article,  or  of  service,  which  is  respect- 
ively the  subject  of  the  proper  business  of  the  company,  such  contract 
being  made  upon  the  same  or  the  like  terms  as  any  like  contract  with 
other  customers  or  purchasers.*'     Is  a  contract  by  the  company  to  pay 
their  engineer  a  per-centage  on  outlay  within  that  exception  ?     I  think 
not.    It  is  not  in  the  nature  of  one  of  the  contracts  to  which  '^  usual 
terms'*  could  apply ;  and  there  is  no  averment  in  the  count  that  it  is 
within  the  exception.     And,  further,  we  have  the  interpretation  of  Vice- 
Chancellor  Wood  in  this  very  case,  29  Law  J.  Chan.  44,  where,  after 
observing  that  the  29th  section  *^  must  refer  to  any  contract  entered 
into  by  a  director,  by  which  he  shall  engage  to  supply  articles  to  the 
company,"  he  says:  ^'The  exception  only  means  that  he  may  deal  with 
the  company  like  any  other  customer, — that  is,  he  may  buy  coals,  water, 
or  gas,  according  to  the  business  of  the  company."     I  am,  therefore,  of 
opinion  that  the  contract  in  question  is  not  within  the  exception ;  and  I 
also  think,  that,  if  '^the  plaintiff  meant  to  rely  upon  the  excep-  r^cons 
tioD,  he  should  have  averred   the  contract  declared  on  to  be  ^ 
within  it.  * 

The  third  claim  is  in  respect  of  moneys  borrowed  by  the  company  on 
debentures.  Are  these  contracts  with  the  company  within  the  terms  of 
the  29th  section  ?  That  resolves  itself  into  the  question  whether  a  bor- 
rowing of  money  is  a  contract.  The  very  way  of  stating  the  question 
furnishes  the  answer  to  it.  Contracts  by  a  joint  stock  company  for  the 
borrowing  of  money  from  a  director  are  quite  as  much  within  the  mis- 
chief before  adverted  to  as  any  other  description  of  contract.  With 
respect,  therefore,  to  all  the  three  grounds  of  claim,  it  seems  to  me  that 
the  fact  of  the  plaintiff's  being  a  director  deprives  him  of  the  power  to 
enforce  them.  The  decree  of  Vice-Ghancellor  Wood  is  impliedly  an 
expression  of  an  opinion  to  that  effect.  And  the  case  of  Teversham  v. 
Cameron's  Goalbrook  Steam  Goal  and  Swansea  and  Lougher  Railway 
Company,  3  De  Gex  &  Sm.  296,  is  a  distinct  expression  of  opinion  by 
Vice-Chancellor  Knight  Bruce  that  a  loan  of  money  to  a  company  is  a 
contract  within  s.  29.  The  demurrers,  therefore,  to  the  pleas  relying 
on  the  plaintiff's  directorship  must  be  decided  in  favour  of  the  de- 
fendants. 

Another  ground  of  defence,  viz.  that  set  up  by  the  eighth  and  twenty- 
first  pleas, — that  the  company  was  induced  to  and  did  enter  into  the 
agreement  on  the  terms  and  conditions  that  the  plaintiff  would  guaranty 
and  secure  to  the  satisfaction  of  the  directors  of  the  company  the  regular 
payment  for  ten  years  to  the  shareholders  of  a  clear  net  annual  dividend 
of  6  per  cent,  on  the  amount  of  capital  paid  up,  and  that  the  plaintiff 
had  never  given  the  security  or  paid  any  dividend.  I  am  of  opinion 
that  those  pleas  disclose  no  defence  to  the  action.  The  contract  on 
*the  part  of  the  company  to  pay  the  stipulated  sums,  and  that  on  r4t2Q4 
the  part  of  the  plaintiff  to  give  the  guarantee  and  pay  the  divi-  ^ 
dends,  are  independent  contracts.  The  measure  of  damages  for  the 
breach  would  be  very  different  in  each.  In  the  one  case  the  damages 
uiight  be  many  thousand  pounds ;  in  the  other,  viz.  for  failing  to  give 
the  stipulated  guarantee,  they  might  be  merely  nominal. 
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Then,  as  to  the  twentj-fourth  plea,-^the  accord  and  satisfaction. 
*  The  defendants  allege  that  they  satisfied  and  discharged  the  plaintiff's 
claim  therein  pleaded  to  by  p&ying  to  him  divers  moneys  and  executing 
and  delivering  to  him  divers  deeds  and  securities  for  money,  kc.  To 
this  the  plaintiff  replies,  that,  as  to  the  deeds  and  securities  they  were 
accepted  by  him  on  the  faith  of  a  representation  by  the  defendants  that 
they  were  valid  deeds  and  securities,  whereas  they  were  to  the  defend- 
ants' knowledge  void.  The  question  is  whether  that  is  a  good  replica- 
tion. The  plea  being  on  equitable  grounds,  and  the  replication  on 
equitable  grounds,  it  appears  to  me  that  the  replication  is  good.  Sup- 
posing the  plaintiff  to  claim  10002.,  and  the  defendants  to  plead  an 
accord  and  satisfaction  by  the  delivery  to  the  plaintiff  of  100/.  in  money, 
and  deeds  and  securities  worth  9002.,  and  an  equitable  replication,  as  to 
the  deeds  and  securities,  that  the  plaintiff  had  been  imposed  upon  bj  a 
representation  that  they  were  valid  securities,  whereas  they  turned  out 
to  be  worthless, — the  plea  clearly  would  be  no  good  bar  in  equity  as  to 
the  lOOOZ.,  but  the  lOOL  only  would  be  deducted.  Credit  would  be  given 
for  that  sum,  but  not  for  the  9002.  I  therefore  think  the  plaintiff  is  entitled 
to  judgment  on  the  demurrer  to  the  replication  to  the  twenty-fourth  plea, 
as  well  as  on  the  demurrers  to  the  eighth  and  twelfth  pleas ;  but  that 
our  judgment  must  be  for  the  defendants  on  the  demurrers  to  the  other 
pleas. 

*20^1  *Btlbs,  J. — I  am  of  the  same  opinion.  In  one  sense  it  is  not 
-l  matter  of  regret  that  we  had  not  heard  of  Vice-Chancellor  Wood's 
judgment  until  we  had  already  formed  our  opinion  upon  the  rather  compre- 
hensive words  of  the  29th  section  of  the  7  &  8  Yict.  c.  110.  I  think  it  is 
quite  clear  that  that  section  is  in  afiSrmance  of  the  ordinary  law,  that  par- 
ties who  are  intrusted  with  a  fiduciary  character  shall  not  deal  with  those 
whom  they  represent.  Thus,  trustees,  executors,  assignees  of  bankrupts, 
and  mortgagees  in  trust  for  sale,  are  prohibited  from  dealing  with  their 
cestuia  que  trust  in  respect  of  property  so  held  by  them  in  trust.  So 
also  is  the  law  with  respect  to  principal  and  agent  and  attorney  and 
client.  At  all  events,  the  29th  section  is  in  a£Srmance  of  the  common 
law,  and  should  be  read  liberally.  The  terms  of  it  show  that  such  was 
the  intention  of  the  legislature.  It  provides  that,  ^'  if  any  contract  or 
dealing"  (with  certain  exceptions  which  do  not  apply  here)  ^^  shall  be 
entered  into  in  which  any  director  shall  be  interested,  then  the  terms 
of  such  contract  or  dealing  shall  be  submitted  to  the  next  general  or 
special  meeting  of  the  shareholders  to  be  summoned  for  that  purpose ; 
and  that  no  such  contract  shall  have  force  until  approved  and  con&rmed 
by  the  majority  of  votes  of  the  shareholders  present  at  suth  meeting." 
If  a  director  is  interested  in  any  contract  made  with  the  company,  such 
contract  is  of  no  force  unless  it  has  been  approved  and  confirmed  in  the 
manner  pointed  out.  I  must  confess  I  do  not  feel  the  force  of  Mr. 
Temple's  distinction  between  contracts  on  executory  and  those  on  exe- 
cuted considerations :  they  seem  to  me  all  to  fall  within  the  mischief 
which  the  section  was  pointed  at.  Here,  it  is  true,  the  plaintiff  is  one 
of  several  directors.  But,  we  may  conceive  a  case  where  he  might  be  a 
sole  surviving  director,  or  where  there  were  two  or  three  surviving  di- 
*2061  ''^^^^^^  ^^^  '^'having  the  same  interest  in  the  contract ;  could  it  be 
^  allowed  in  such  a  case, — where  there  would  be  no  one  to  look 
after  the  just  interests  of  the  company, — that  the  contract  should  be 
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held  valid,  independently  of  the  statute  ?  However,  here  the  contract 
is  beyond  all  doubt  within  the  intention  and  within  the  terms  of  the  * 
29th  section,  which  was  meant  to  embrace  contracts  of  every  sort  except 
those  specially  excepted.  Mr«  Temple  relies  upon  the  general  allegation 
of  performance  of  all  conditions  precedent  in  the  declaration.  But  that 
averment  is  made  with  reference  to  a  contract  which  as  stated  in  the 
declaration  has  no  vice.  As  to  the  replication  on  equitable  grounds  to 
the  twenty-fourth  plea,  I  agree  with  the  rest  of  the  court  that  the  plain- 
tiff is  entitled  to  our  judgment.  Where  one  has  by  misrepresentation 
induced  another  to  enter  into  a  contract  into  which  but  for  such  misre* 
pre^ntation  he  would  not  have  entered,  whether  the  misrepresentation 
were  wilfully  made  or  a  mere  mistake,  equity  will,  I  conceive,  give  relief. 
The  result  is,  that  our  judgment  upon  the  whole  record,  except  as  to  the 
demurrers  to  the  eighth  and  twelfth  pleas  and  the  demurrer  to  the  repli« 
cation  to  the  twenty-fourth  plea,  will  be  for  the  defendants. 

KfiATiKa,  J. — I  entirely  concur  in  the  opinion  given  by  my  Lord  and 
my  Brother  Byles.  There  was  one  argument  urged  bv  Mr.  Temple  to 
which  I  wish  to  advert,  viz.  that,  if  the  approbation  and  confirmation  of 
a  meeting  of  the  shareholders  was  required,  the  plaintiff  was  not  bound 
to  allege  that  such  approbation  and  confirmation  had  been  obtained,  but 
that  the  defendants,  as  having  the  better  knowledge  on  the  subject,  should 
have  negatived  it.  But  I  apprehend  that  that  argument  is  met  by  the 
very  terms  of  the  29th  section,  which  provides  that  ^*  no  such  contract 
*shall  have  force  until  approved  and  confirmed  by  the  majority  r«on7 
of  votes  of  the  shareholders,"  &c.  I  am  therefore  of  opinion  that  ^ 
it  lies  on  the  plaintiff  to  show  that  the  contract  was  one  which  was  capa- 
ble of  being  enforced.  It  was  also  urged  that  the  resolutions  which  pre- 
ceded the  contract  were  a  sufficient  affirmation  by  the  shareholders  of 
their  approbation  of  it.  But  I  am  of  opinion  that  those  resolutions  are 
not  equivalent  to  a  subsequent  approbation:  they  might  have  been 
entered  into  by  a  totally  different  set  of  persons.  I  also  agree  with  my 
Brother  Byles,  that,  on  equitable  grounds,  the  replication  negativing  a 
portion  of  the  consideration  would  be  a  good  answer  in  equity  to  the 
twenty-fourth  plea. 

Judgment  for  the  plaintiff  on  the  demurrers  to  the  eighth  and 
twelfth  pleas  and  to  the  replication  to  the  twenty-fourth 
plea ;  and  judgment  for  the  defendants  on  the  demurrers  to 
the  seventh,  eleventh,  fifteenth,  twentieth,  and  twenty-first 
pleas. 


*ROBERTS,  Appellant ;  PRESTON,  Respondent  Nov.  14.  [♦208 

Cpon  u  informfttion  before  Jnitioee  on  behalf  of  a  railway  company,  for  an  offence  against 
their  act  of  incorporation,  in  placing  itones  and  rubbish  on  the  railway,  and  thereby  obstmct- 
ing  the  free  passage  of  the  same,  the  eridence  was  that  the  act  was  done  by  certain  persona 
employed  by  the  defendant  to  repair  a  wall  between  the  railway  and  his  premises  a^oining, 
•ad  that  on  one  oeoasion  the  defendant  himself,  who  was  standing  by,  nodded  his  head  and 
directed  the  workmen  to  go  on : — Held,  on  appeal  under  the  20  A  21  Vict  c  43,  s.  2,  that 
there  was  evidence  to  warrant  the  Justices  in  convicting  the  defendant 

Held,  ilso,  that  the  person  lodging  the  complaint  on  behalf  of  the  company  was  properly 
■sde  the  respondent  in  the  appeal 
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An  information  was  laid  on  the  Slst  of  August,  1860,  on  behalf  of 
the  NantUe  Railway  Company,  under  the  Nantlle  Railway  Company's 
Act,  6  6.  4,  c.  Ixiii.,  intituled,  '^  An  Act  for  making  and  maintaining  a 
railway  or  tramroad  from  or  near  a  certain  slate  quarry  called  Clodd- 
farlon,  in  the  parish  of  Llanwrog,  in  the  county  of  Carnarvon,  to  the 
town  and  port  of  Carnarvon,  in  the  same  county,  against  Robert  Robert 
Roberts,  of  Carnarvon,  in  the  said  county,  flour  dealer.  The  following 
is  a  copy  of  the  information,  upon  which  a  summons  was  issued  and 
served  upon  the  said  Robert  Robert  Roberts  on  the  said  Slst  of  August, 
to  appear  at  the  grand  jury  room,  Carnarvon,  before  the  justices,  on 
Saturday,  the  1st  of  September  instant,  to  answer  the  said  informa- 
tion : — 

^*  The  information  of  Edward  Preston,  of  Carnarvon,  in  the  said  county, 
taken  on  oath  before  me,  the  undersigned,  one  of'Her  Majesty's  justices 
of  the  peace  for  the  said  county,  this  Slst  day  of  August,  1860,  who 
saith  that  Robert  Robert  Roberts,  of  Eastgate  Street,  Carnarvon,  flour 
dealer,  did,  on  the  28th  of  August  instant,  throw  stones  and  rubbish 
upon  a  part  of  the  Nantlle  railway,  and  wilfully  obstructed  the  company's 
agent  in  the  execution  of  the  Nantlle  Railway  Act,  and  obstructed  the 
free  passage  of  the  railway,  contrary  to  the  statute  in  that  case  made 
and  provided." 

The  following  is  the  section  of  the  act  upon  which  the  information  was 
laid:  ^'And  be  it  further  enacted,  that,  if  any  person  shall  throw  any 
gravel,  stones,  or  rubbish,  or  any  matter  or  thing  upon  any  part  of  the 
*2091  ^^^^  railway  or  tramroad  to  be  made  by  virtue  of  this  act,  '''or  shall 
^  wilfully  obstruct,  hinder,  or  prevent  any  person  in  the  execution 
of  this  act,  or  shall  do  any  other  act,  matter,  or  thing  to  obstruct  the 
free  passage  of  the  said  railway  or  tramroad,  or  any  part  thereof  respect- 
ively, every  person  so  oifending  in  any  of  the  cases  aforesaid  shall  for- 
feit and  pay  for  every  such  oifence  any  sum  not  exceeding  10/." 

The  said  Robert  Robert  Roberts  is  the  owner  of  certain  premises 
adjoining  the  railway,  called  Bryn  Helen.  Roberts  with  his  solicitor 
appeared  before  Charles  John  Sampson  and  Charles  Millar,  Esquires, 
two  of  Her  Majesty's  justices  of  the  peace  for  the  said  county,  on  the 
1st  of  September,  when  the  following  evidence  was  entered  into : — 

Edward  Preston :  ^^  On  Tuesday  last,  about  ten  o'clock  in  the  mom 
ing,  I  met  Robert  Robert  Roberts  by  the  office.  He  asked  me  if  I 
would  allow  him  to  place  some  stones  upon  the  railway  to  build  up  the 
wall.  I  stated  I  could  not ;  but  I  thought  if  he  applied  to  the  company 
they  would  repair  it  for  him.  I  went  to  the  railway  about  three  o'clock 
in  the  afternoon,  and  saw  masons  at  work  between  the  rail  and  the  fence 
wall.  There  were  stones  placed.  They  were  so  close  to  the  rail  that  I 
was  afraid  the  train  would  be  thrown  off  the  rails.  The  driver  of  the 
tram  walked  past  the  spot.  I  ordered  the  men  to  leave  the  ground.  1 
ordered  the  stones  to  be  removed,  and  an  account  to  be  kept." 

Cross-examined:  *^  An  action  has  been  brought  against  roe." 

Owen  Ellis :  "  I  went  with  Mr.  Preston  on  Tuesday  last  to  the  fence 
wall :  there  were  men  working.  Mr.  Preston  told  the  men  to  go  away ; 
when  Robert  Robert  Roberts  said,  in  Welsh,  the  men  should  proceed. 
There  were  stones  on  the  railway.  One  stone  was  within  three  inches 
of  the  rail ;  they  were  all  between  the  rail  and  the  wall,  a  space  of 
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eighteen  inches :  *there  were  two  heaps  of  stones.     I  kept  an  r«oi  n 
account  of  the  stones.     Forty  stones  were  taken  off  the  line  and  ^ 
thrown  over,  and  three  pieces  of  slate." 

Cross-examined :  '*  None  of  the  forty  stones  were  taken  off  the  wall 
by  Mr.  Preston's  men :  they  were  stones  taken  from  the  wall  previously, 
and  then  thrown  over.  Mr.  Preston  told  the  men  to  go  away.  A  man 
made  an  attempt  to  measure  the  distance.  Mr.  Preston  did  not  lay 
hold  of  the  man.  The  stone  that  was  within  three  inches  was  not 
thrown  there  by  a  squabble  between  Preston  and  the  man.  Some  of  the 
stones  were  as  near  the  wall  as  they  could  be.  I  did  not  see  any  of  the 
meo  placing  the  stones.  There  were  some  loose  on  the  wall.  Some  of 
the  men  were  at  it  building.  Roberts  was  on  the  premises  at  Bryn 
Helen,  behind  the  wall.  After  Mr.  Preston  had  told  the  men  to  go 
away,  Roberts  said  in  Welsh  to  the  men,  ^  Go  on,'  and  nodded." 

Re-examined :  '^  The  stones  that  were  on  the  wall  were  not  '  built  in' 
stones.  I  saw  Roberts  on  the  railway  as  I  was  going  there :  and,  when 
we  got  there,  he  went  through  the  door,  and  stood  on  his  own  ground." 
Joseph  M'Carter:  ^^I  am  a  driver  on  Nantlle  Railway,  and  drove  a 
train  last  Tuesday,  and  saw  stones  on  the  line  under  Bryn  H'elen.  If  I 
had  seen  stones  on  any  other  part  of  the  line  I  would  have  slackened 
my  speed.     I  slackened  my  speed  there." 

Alexander  Marshall :  ^^  I  was  on  the  railway  by  Bryn  Helen  on  Tues- 
day. There  is  a  small  water  table  there.  There  is  not  more  than 
enough  room  for  vehicles :  about  eighteen  inches  between  the  rail  and 
the  wall.  There  was  one  stone  close  to  the  rail  which  was  dangerous. 
Isaw  stones  upon  the  railway." 

Cross-examined :  ^^  It  is  possible  that  John  Jones  was  standing,  when 
the  train  was  passing,  between  the  rail  and  wall.  It  was  the  closest 
part  of  the  line.     I  should  not  like  to  have  stood  there." 

*This  closed  the  examination  in  support  of  the  information :  p^o|  i 
ftod  no  evidence  was  given  or  tendered  on  behalf  of  Roberts.        ^ 

Mr.  WilUiams,  solicitor  for  Roberts,  contended  that  there  was  no  evi- 
lence  whatever  in  support  of  the  information  to  fix  him,  Roberts,  with 
uy  of  the  allegations  in  the  information.  The  justices  convicted 
Roberts  in  the  sum  of  10a.  and  costs ;  when  Williams  applied  in  writing 
to  them  to  state  and  sign  a  case  setting  forth  the  facts  and  the  grounds 
of  their  determination,  for  the  opinion  of  the  Court  of  Common  Pleas. 
Atpland^  for  the  appellant. — One  of  the  points  intended  to  be  urged 
on  the  other  side,  is,  that  the  Nantlle  Railway  Company  should  have 
been  made  respondents  here,  and  not  Preston.  But,  if  that  were  any 
ground  of  objection,  the  proper  course  would  have  been  to  apply  to 
Btrike  out  the  appeal.  Besides,  it  is  clear  that  Preston  alone  could  have 
been  the  informant.  As  long  ago  as  the  case  of  The  Weavers'  Com- 
pany V.  Forrest,  2  Stra.  1241,  it  was  held  that  a  corporation  cannot  sue 
u  common  informers.  There  are  many  cases  whicn  show  that  the  in- 
formation need  not  be  laid  by  the  party  grieved  himself,  unless  the 
penalty  is  given  to  him  only :  see  Middleton  v.  Gale,  8  Ad.  &  E.  155 
(E.  C.  L.  R.  vol.  86),  8  N.  &  P.  872.(a)  [Erlb,  C.  J.— Is  this  a  ques- 
tion  that  id  reserved  to  us  by  the  justices  ?J 
Brcwn^  contr^.(&) — The  2d  section  of  the  20  &  21  Vict.  c.  43,  under 

(a)  And  0M  Morden,  app.,  Porter,  reap.,  7  C.  B.,  N.  8.  641  (E.  C.  L.  R.  toI.  97). 

(6)  The  pointfl  marked  for  argument  on  the  part  of  the  respondent,  were  as  follows : — 
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*9121  ^^^^^  ^^^^  ^^^®  comes  before  the  *court,  enacts,  that,  **  after 
^  the  hearing  and  determination  by  a  justice  or  justices  of  the 
peace  of  any  information  or  complaint  which  he  or  they  have  power  to 
determine  in  a  summary  way,  by  any  law  now  in  force  or  hereinafter  to 
be  made,  either  party  to  the  proceeding  before  the  said  justice  or  jus- 
tices may,  if  dissatisfied  with  the  said  determination  as  being  erroneous 
in  point  of  law,  ^pplj  ^^  writing  within  three  days  after  the  same  to  the 
said  justice  or  justices  to  state  and  sign  a  case  setting  forth  the  facts 
and  the  grounds  of  such  determination  for  the  opinion  thereon  of  one 
of  the  superior  courts  of  law  to  be  named  by  the  party  applying." 
Here,  the  Nantlle  Railway  Company  were  the  parties  grieved,  and  the 
notice  of  appeal  should  have  been  given  to  them.  [Erlb,  G.  J. — ^Tour 
argument  would  have  been  more  tenable  if  the  penalty  or  part  of  it 
went  to  the  party  grieved.  The  justices  here  dealt  throughout  with 
Preston  as  the  real  party.     There  is  nothing  in  the  objection/l 

Aapland. — Then,  as  to  the  merits, — in  order  to  sustain  this  appeal, 
the  appellant  must  show  that  the  decision  of  the  justices  was  erroneous 
in  point  of  law ;  or,  in  other  words,  that  there  was  no  evidence  to  sup- 
port the  conviction,  that  is,  none  upon  which  the  justices  ought  reason- 
ably to  have  acted :  Cuthbertson,  app.,  Parsons,  resp.,  12  C.  B.  304  (E. 
G.  L.  R.  vol.  74) ;  The  British  Industry  Life  Assurance  Gompany,  app.. 
Ward,  resp.,  17  C.  B.  644  (E.  G.  L.  R.  vol.  84).  The  judgment  of 
Maule,  J.,  in  the  first-mentioned  case  shows  the  true  principle.  ^'  No 
doubt,*'  he  says,  'Mf  it   could   have  been   made   to   appear,  by  any 

*2131  *^^^^^^°<^®  0^  ^^^^  ^^^^  could  legitimately  be  drawn  from  the 
^  evidence  submitted  to  us,  that  the  judgment  of  the  county  court 
might  be  as  it  is  without  any  miscarriage  in  point  of  law  on  the  part  of 
the  judge,  that  judgment  must  be  left  undisturbed,  notwithstanding  this 
court  might  incline  to  draw  inferences  from  the  facts  which  might  not 
consist  with  the  conclusion  which  he  has  come  to.  But  we  feel  no  diffi- 
culty whatever  in  saying  that,  drawing  any  inferences  that  could  legiti- 
mately be  drawn  from  the  evidence  here  set  forth,  the  judgment  for  the 
respondent  could  not  have  been  arrived  at  without  error  in  point  of  law, 
— that  is  to  say,  that  the  judge  of  the  county  court,  in  deciding  that 
there  was  any  evidence  to  warrant  him  in  holding  the  appellant  liable  in 
point  of  law  for  the  injury  complained  of,  must  necessarily  have  been 
wrong."  Here,  the  evidence  does  not  show  that  the  appellant  was  per- 
sonally guilty  of  anything  to  bring  him  within  the  act.  All  that  was 
done  was  done  by  his  agents.  The  only  shadow  of  evidence  against 
him,  was,  that,  on  one  occasion,  he  was  standing  by.  [Byles,  J. — ^And 
that  he  directed  his  men  to  go  on,  and  nodded.] 

Erle,  G.  J. — Looking  at  all  the  facts  set  out  in  the  case,  we  are  all 
satisfied  that  the  conviction  waa  right.  There  was  clear  evidence  to  fix 
the  appellant.  Appeal  dismissed,  with  costs. 

"  That  the  testimony  of  the  wiinesiea  let  ont  in  the  case  was  evidence  of  the  offence  charged 
•gainst  the  appellant;  and  that  the  magistrates  were  the  sole  judges  of  the  itetght  of  the  eri- 
ienqiB :  That  the  eridenoe  proved  the  offence :  That  no  point  of  law  was  raised  for  the  appellSBt, 
or  decided  by  the  magistrates,  and  therefore  no  appeal  lies :  And  that  the  NantUe  Railirsf 
Company,  and  not  the  respondent,  were  the  informers  before  the  magistrates,  and  that  notice 
of  appeal  should  have  been  given  to  them ;  and  that  the  appeal  does  not  lie  against  Edward 
Preston." 
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*SMITH  and  Others  v.  VERTUE  and  Another.     Nov.  24.      [*214 

A  bQl  w»  aeeepted  bj  the  defendants, — **  Payable  on  giying  up  bill  of  lading  for  76  bags  of 
cloTer-«eed  per  Amaion,  at  the  London  and  Westminster  Bank,  Borongh  Branch :" — Held, 
that  this  was  a  eonditional  acceptance  to  this  extent,  that  the  holders  were  only  entitled  to 
reeeire  the  amount  on  delivering  over  to  the  acceptors  the  bill  of  lading ;  but  that  they  were 
Dot  bonad  to  present  the  bill  on  the  precise  day  on  which  it  became  dne. 

The  first  count  of  the  declaration  stated  that  certain  persons  using 
the  name,  style,  and  firm  of  T.  B.  Sands  k  Co.,  on  the  24th  of  Decem- 
ber, 1859,  in  parts  beyond  the  seas,  to  wit,  at  New  York  in  the  United 
States  of  America,  by  one  J.  A.  Edwards,  their  agent  in  that  behalf, 
made  their  bill  of  exchange  in  writing,  and  directed  the  same  to  the 
defendants  by  the  name,  style,  and  firm  of  Messrs.  Vertue  k  Sons,  and 
thereby  required  the  defendants  to  pay  to  the  order  of  themselves  the 
8&id  T.  B.  Sands  k  Co.,  sixty  days  after  sight,  in  London,  2282.  Ss.  5(2., 
which  period  had  elapsed  before  the  commencement  of  this  suit ;  and 
the  defendants,  so  using  the  name,  style,  and  firm  of  Vertue  k  Sons, 
accepted  the  said  bill,  payable,  on  giving  up  a  bill  of  lading  for  76  bags 
of  clover-seed  per  Amazon,  at  the  London  and  Westminster  Bank, 
borough  branch ;  and  the  said  T.  B.  Sands  k  Co.,  by  their  aforesaid 
agent  in  that  behalf,  endorsed  the  said  bill  to  a  certain  person  or  certain 

Eersons  using  the  name,  style,  and  firm  of  John  Stewart  k  Co.,  or  to 
is  or  their  order ;  and  the  said  person  or  persons  so  using  the  name, 
Btyle,  and  firm  of  John  Stewart  k  Co.,  endorsed  the  said  bill  to  the 
plaintiffs ;  and  though  all  things  had  happened  and  had  been  done,  and 
all  times  had  elapsed,  to  entitle  the  plaintiffs  to  have  the  said  bill  paid 
by  the  defendants,  yet  the  defendants  had  not  paid  the  same. 

There  was  also  a  count  for  money  payable  to  the  plaintiffs  by  the  de- 
fendants for  money  found  to  be  due  from  the  defendants  to  the  plaintiffs 
on  accounts  stated  between  them :  claim,  300Z. 

First  plea, — to  the  first  count, — that  the  plaintiffs  were  not  ready  and 
willing  to  give  up  the  said  bill  of  ^lading  in  the  declaration  and  p^o-i  e 
ia  the  defendants'  said  acceptance  mentioned,  as  alleged.  ^ 

Second  plea, — to  the  first  count, — that  the  drawers  of  the  said  bill 
had  contracted  to  sell  to  the  defendants  the  said  clover-seed  in  the  first 
eoant  mentioned,  and  had  shipped  the  same  on  board  a  ship  called  the 
Amazon,  under  the  bill  of  lading  in  the  said  first  count  mentioned,  and 
that  the  defendants  accepted  the  said  bill  of  exchange,  being  the  bill  in 
the  first  count  mentioned,  in  payment  of  the  price  of  the  said  clover- 
Beed;  that,  after  their  said' acceptance,  and  before  maturity  of  the  said 
bill  of  exchange,  the  defendants  contracted  to  sell  a  large  portion  of  the 
said  clover-seed  to  certain  persons,  the  said  last-mentioned  contract  of 
sale  to  be  performed  by  the  defendants  by  delivery  to  the  said  persons 
on  or  before  the  said  14th  of  March,  1860,  being  the  day  on  which  the 
Baid  bill  should  become  due :  That  on  the  said  14th  of  March,  1860, 
being  the  day  on  which  the  said  bill  of  exchange  became  due  and  paya- 
ble, and  from  thence  until  the  expiration  of  a  reasonable  time  after  the 
said  last-mentioned  day,  they,  the  defendants,  were  ready  and  willing 
to  pay  the  same  according  to  the  tenor  and  effect  of  their  said  accept- 
ance thereof,  and  then,  on  the  said  day,  during  business  hours,  demanded 
the  said  bill  of  lading  of  the  plaintiffs,  then  being  holders  of  the  said 
bill  of  exchange,  and  possessed  of  the  said  bill  of  lading,  and  offered 
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the  plaintiffs  to  paj  the  said  bill  of  exchange  on  giving  up  the  said  bill 
of  lading,  but  the  plaintiffs  then  neglected  and  refused  to  give  up  the 
said  bill  of  lading,  nor  did  nor  would  the  plaintiffs  deliver  up  to  the 
defendants  the  said  bill  of  lading  till  after  the  expiration  of  a  reasona- 
ble time  for  delivery  of  the  said  bill  of  lading  after  the  said  day  on 
which  the  said  bill  of  exchange  became  due,  or  until  after  the  said  per- 
sons to  whom  the  defendants  had  so  contracted  to  sell  the  said  portion 
4^21  g-i  of  the  said  clover-seed  had  repudiated  "^their  said  contract  on 
-'  account  of  the  inability  of  the  defendants  to  obtain  the  said  bill 
of  lading,  or  to  deliver  the  said  portion  of  the  said  clover-seed  so  con- 
tracted to  be  sold  to  the  said  persons ;  whereby  the  defendants  were 
deprived  of  the  benefit  and  profits  of  their  said  contracts,  and  the  said 
bill  of  lading  by  the  said  default  of  the  plaintiffs  became  and  was  dete- 
riorated in  value,  wherefore  the  defendants  refused  to  accept  the  said 
clover-seed  or  bill  of  lading  or  pay  the  said  bill  of  exchange. 

Third  plea, — to  the  residue  of  the  declaration, — never  indebted. 

The  plaintiffs  joined  issue  on  the  first  and  third  pleas,  and  demurred 
to  the  second,  the  ground  of  demurrer  stated  in  the  margin  being,  that 
the  time  at  which  the  bill  of  lading  was  tendered  had  no  connection  with 
the  liability  of  the  defendants  to  pay  upon  their  acceptance  to  the  bill 
of  exchange  in  the  declaration  mentioned.  The  defendants  joined  in 
demurrer. 

The  cause  came  on  for  trial  before  Erie,  C,  J.,  at  the  sittings  in  Lon- 
don after  the  last  term,  when  the  following  facts  appeared  in  evidence : 
— The  plaintiffs  were  bankers  in  London,  and  the  defendants  seed  mer- 
chants carrying  on  business  in  Southwark.  The  bill  of  exchange  upon 
which  the  action  was  brought  was  in  the  following  form : — 

£228.  3«.  5d,  sterling.  New  York,  Dec.  24,  1859. 

2  Is  «  I  5  § 

"  Sixty  days  after  sight  of  this  ^,  •  'I,  w  -o  'e»^  first  of  exchange  (second  and  third 
unpaid)  pay  to  the  order  of  our-  4  ^  k^  ^  »  I  h  selves  i°  London  two  hundred  and 
twenty-eight  pounds,  three  shil-  ^  S^^  1  §  (§  S  lings,  and  five  pence  sterling, 
value  received,  which  place  to  the '^^^  ?^*4r^  account  of  clover-seed  per  Amar 

«  T.  B.  Sands  &  Co., 

"  Per  J.  A.  Edwards,  attome/." 
"  To  Messrs.  Yertue  Sn  Son, 
«  High  St.,  Borough,  London." 

♦217]     ♦On  the  back  of  the  bill  were  the  following  endorsements : — 

'*  Pay  Messrs.  John  Stewart  &  Co.,  or  order. 

"  T.  B.  Sands  A  Co., 

**  Per  J.  A.  Edwards,  attorney.'' 

"  Pay  Messrs.  Smith,  Payne  Sn  Smiths,  or  order. 

"  John  Stewart  &  Co.'' 

Messrs.  Stewart  k  Co.,  who  were  American  merchants  residing  at 
Manchester,  and  who  banked  with  Messrs.  Smith,  Payne  &  Smiths,  on 
the  27th  of  February,  1860,  sent  the  bill  of  exchange  in  question  with 
the  bill  of  lading  for  the  76  bags  of  clover-seed  annexed  to  it,  to  the 
plaintiffs,  with  instructions  *^  to  receive  payment  under  discount,  whea 
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called  for ;"  and  on  the  same  day  Stewart  &  Co.  informed  the  defendants 
that  the  bill  was  at  the  plaintiffs*  bank,  and  directed  them  to  apply  there 
vhen  they  wanted  to  take  it  up. 

The'bill  arrived  at  maturity  on  the  14th  of  March,  1860,  but  was  not 
presented  for  payment.  If  it  had  been,  it  would  have  been  duly  hon- 
oured. No  inquiry  was  made  by  the  defendants  respecting  the  bill  until 
the  15th  of  March,  when  one  of  the  aefendants  called  at  Smith,  Payne 
k  Smiths,  and  asked  why  it  had  not  been  presented.  It  did  not  appear 
vhat  answer  he  received ;  but,  the  bill  being  then  presented  to  him,  with 
the  bill  of  lading  annexed,  he  refused  to  accept  the  latter  or  pay  the  ' 
former,  saying  that  he  had  entered  into  a  contract  to  ship  the  seed  on 
that  day  to  Scotland,  and  it  was  then  too  late  to  do  so. 

The  bill  was  presented  at  the  Borough  branch  of  the  London  and 
W^tminster  Bank  on  the  same  day  (with  the  bill  of  lading  annexed), 
and  refused  payment ;  whereupon  this  action  was  commenced. 

Upon  this  state  of  facts,  the  Lord  Chief  Justice  "^directed  a  r^coi  o 
verdict  to  be  entered  for  the  plaintiffs,  reserving  leave  to  the  ■- 
defendants  to  move  to  enter  a  verdict  for  them. 

Montague  Smithy  Q.  C,  on  a  former  day  in  this  term,  obtained  a  rule 
nisi  accordingly.  He  submitted  that  time  was  the  essence  of  the  con- 
tract, that  the  delivery  of  the  bill  of  lading  to  the  defendants  was  a 
condition  precedent  to  the  holders'  right  to  demand  payment  of  the  bill, 
and  that  that  condition  was  not  performed  within  the  stipulated  time. 

It  was  arranged  that  the  argument  of  the  rule  and  on  the  demurrer 
should  come  on  together. 

BavUlj  Q.  C,  and  Coleridge^  for  the  plaintiffs.(a) — The  first  question 
is,  what  is  the  effect  of  the  defendants'  acceptance, — *^  payable  on  giving 
up  bill  of  lading  for  76  bags  of  clover-seed  per  Amazon,  at  the  London 
and  Westminster  Bank,  Borough  Branch  ?"  Is  it  a  conditional  accept- 
ance, or  an  absolute  acceptance,  the  payment  being  conditional  ?  It  is 
submitted  that  it  falls  within  the  latter  description,  and  that  the  defend- 
ants are  liable.  Ever  since  the  statute  1  &  2  G.  4,  c.  78,  which  was 
consequent  upon  the  decision  of  the  House  of  Lords  in  Rowe  v.  Young, 
2  Brod.  k  B.  *165  (E.  0.  L.  R.  vol.  6),  2  Bligh  391,  the  mere  r^gig 
addition  of  a  place  of  payment  is  no  qualification  of  the  accept-  ^ 
ance,  unless  the  words  '^  and  not  otherwise  or  elsewhere"  be  superadded. 
Here,  the  added  words  do  not  qualify  or  cut  down  the  generality  of  the 
acceptance ;  the  only  qualification  being  as  to  the  particular  proceeds 
oat  of  which  the  amount  is  to  be  paid.  Assuming  that  this  acceptance 
was  a  conditional  one,  it  became  absolute  upon  the  condition  being  per- 
formed. In  Bayley  on  Bills,  6th  edit.  198,  it  is  said :  ^'  A  conditional 
acceptance  becomes  absolute  as  soon  as  its  conditions  are  performed. 
Thus,  an  answer  by  the  drawee  that  he  could  not  accept  until  a  navy 
bill  should  be  paid,  was  thought  (Pierson  v.  Dunlop,  Gowp.  571)  to 

(a)  The  points  murked  for  argament  on  the  part  of  the  plaintiffs  on  the  demurrer  were  as 

followi : — 

"That,  as  the  acceptor  of  a  bUl  of  exehange  is  liable  to  pay  it  at  all  times  within  six  years, 
tliere  is  nothing  disclosed  in  the  plea  to  Tary  this  general  rule,  or  prevent  its  operation  in  this 

"Aod  that  the  obligstion  on  the  part  of  the  plaintiffs,  if  it  existed  at  all,  to  deliver  the  bill 
of  Iftdiog  mentioned  in  the  plea,  had  no  connection  with  the  duty  of  the  defendants  to  pay  the 
bill  spoa  their  acceptance,  so  as  to  relieve  the  defendants  from  their  duty  if  it  was  not  delivered 
(B  •  reasonable  time." 
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operate  as  an  absolute  acceptance  upon  the  payment  of  the  navy  bill. 
So,  an  answer  that  the  bill  would  not  be  accepted  till  certain   goods 
against  which  it  was  drawn  arrived,  was  held  virtually  an  acceptance 
when  they  did  arrive  and  were  received :  Miln  r.  Prest,  Holt  181  (E.  C. 
L.  R.  vol.  8),  4  Gampb.  893."     The  law  is  laid  down  substantially  in 
the  same  way  in  Byles  on  Bills,  7^h  edit.  165.     In  a  case  of  Storm  v. 
Garnons,  tried  before  Erie,  J.,  at  Guildhall,  on  the  22d  of  February, 
1848,  a  bill  accepted  payable  at  Messrs.  Fuller  &  Co.'s  on  delivery  of 
'^  the  shipping  documents,"  was  held  to  be  an  absolute  acceptance.     If 
the  acceptance  was  absolute,  no  presentment  was  necessary;   for,  the 
acceptor  is  bound  to  be  ready  at  all  times  to  pay  the  bill.     And,  if  con- 
ditional, the  condition  was  satisfied  by  the  offer  of  the  bill  of  lading  on 
the  following  day,  and  the  plaintiffs  were  entitled  to  the  money.     If  it 
were  a  question  for  the  jury,  it  must  be  taken  that  the  jury  have  found 
for  the  plaintiffs.     If  the  acceptance  be  absolute,  then  the  second  plea 
affords  no  defence  at  law,  for  it  is  immaterial  whether  the  plaintiffs  did 
or  did  not  sustain  prejudice  from  the  non-presentment  of  the  bill  on  the 
'^day  it  became  due.     There  is  no  principle  of  law,  and  nothing 
upon  the  face  of  the  document  itself,  to  show  that  the  present- 
ment and  delivery  up  of  the  bill  of  lading  were  to  take  place  at  any  par- 
ticular time.     To  make  the  plea  at  all  available,  it  should  have  averred 
a  positive  and  absolute  refusal  to  perform  the  condition. 

Montague  Smithy  Q.  C,  and  HanneUy  eontri.{a) — This  was  clearly  a 
conditional  acceptance.  The  ordinary  sense  of  the  words  implies  a  con- 
dition. The  argument  derived  from  the  statute  is  in  the  defendant's 
favour :  it  required  the  interference  of  the  legislature  to  get  rid  of  the 
conditional  effect  of  an  acceptance  making  a  bill  payable  at  a  particular 
place.  In  Byles  on  Bills  165,  it  is  said :  *^  Qualified  acceptances  are 
of  two  kinds, — first,  conditional^ — and  secondly,  partial^  or  varying 
from  the  tenor  of  the  bill.  Whether  an  acceptance  be  conditional  or 
not,  is  a  question  of  law:  Sproat  v.  Matthews,  1  T.  R.  182.  Accept- 
ances, *to  pay  as  remitted  for*  (Banbury  v.  Lisset,  2  Stra.  1211),  ^-io 
pay  when  in  cash  for  the  cargo  of  the  ship  Thetis'  (Julian  v.  Shobrooke, 
2  Wils.  9),'  '  to  pay  when  goods  consigned  to  him  (the  drawee)  were  sold' 
(Smith  V.  Abbot,  2  Stra.  1152),  an  answer  that  a  bill  would  not  be 

**'>211  '^'^^^^P^^^  ^ii^  ^  TLdyy  bill  was  paid  (Pierson  v.  Dunlop,  Gowp. 
^  571),  have  respectively  been  held  to  be  conditional  acceptances." 
In  none  of  those  cases  were  the  words  so  strongly  conditional  as  are  the 
words  here.  In  Swan  v.  Cox,  1  Marsh.  176  (£.  G.  L.  R.  vol.  4),  A., 
in  June>  1811,  agreed  to  purchase  a  house  of  B.  for  1000/.,  paying  300/. 
down;  full  possession  to  be  given  by  the  Ist  of  June,  1812.  B.  was 
arrested  in  June,  1811,  on  which  A.  accepted  a  bill  for  B.  in  favour  of 
B.'s  creditors,  payable  if  the  house  should  be  given  up  on  the  1st  of  June, 

(a)  The  poioU  marked  for  argument  on  the  part  of  the  defendants  on  the  demarrer  were  aa 
follows : — 

"  1.  That  the  acceptance  of  the  bill  as  stated  in  the  declaration  rendered  it  obligatory  on  the 
holders  to  be  in  a  position  to  give  up  the  bill  of  lading  on  the  day  the  biU  of  exchange  foU 
due: 

**  2.  Or  that,  at  any  rate,  the  holder,  by  refusing  to  deliver  up  the  bill  of  lading  tir  after  thf 
expiration  of  a  reasonable  time  beyond  the  day  it  fell  daci  discharged  the  acceptors  from  lis* 
bility  to  pay : 

«  3.  That  the  damage  to  the  acceptors  stated  in  the  plea,  caused  by  the  act  of  th«  holdert. 
exonerates  them  from  liability  to  pay." 
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1812.     At  B.'s  request,  A.  put  his  nephew  into  the  house  to  take  care 
of  it  while  B.  remained  in  custody.    B.,  having  a  bad  title  to  the  house, 
gave  up  all  claim  to  it,  and  A.  purchased  it  of  the  real  owner,  being 
allowed  the  300{.  which  he  had  paid  to  B.     And  it  was  held  that  the 
possession  which  A.  had  of  the  house  from  B.  was  not  such  a  compliance 
with  the  condition  of  the  acceptance  as  to  support  an  action  by  the 
holder  of  the  bill  against  A.    In  Story  on  Bills,  §  239,  it  is  said :  '^  An 
acceptance  is  general  when  it  imports  an  absolute  acceptance  precisely 
in  conformity  to  the  tenor  of  the  bill  itself.     It  is  conditional  or  quali- 
fied when  it  contains  any  qualification,  limitation,  or  condition  different 
from  what  is  expressed  on  the  face  of  the  bill,  or  from  what  the  law 
implies  upon  a  general  acceptance.    It  is  conditional,  for  example,  when 
the  drawee  accepts  a  bill  *  to  pay  when  goods  conveyed  to  him  are  sold,' 
or  ^when  in  cash  for  the  cargo  of  the  ship  A.,'  or  Uo  accept  when  a 
navy  bill  is  paid,'  or  Ho  pay  as  remitted  from  thence,  at  usance.'    And 
the  condition  may  be  implied  from  circumstances,  as  well  as  expressed. 
It  is  qualified  when  the  drawee  absolutely  accepts  the  bill,  but  makes  it 
payable  at  a  different  time  or  place,  or  for  a  different  firm,  or  in  a  dif- 
ferent mode  from  that  which  is  in  the  tenor  of  the  bill."     And  for  this 
Story  refers  to  the  *cases  cited  in  Byles.   In  Turner  v.  Hayden,   r^non 
4  B.  4  C.  1  (E.  G.  L.  R.  vol.  10),  6  D.  &  R.  5  (E.  C.  L.  R.  vol.  L  ^-^ 
16),  R.  k  M.  215  (E.  C.  L.  R.  vol.  21),  where  the  holder  of  a  bill  of 
exchange  accepted  payable  at  a  banker's,  but  not  mivde  payable  '^  there 
only,"  did  not  present  it  for  payment,  and  the  banker  about  three  weeks 
afterwards  failed,  having  had  in  his  hands  during  all  that  time  a  balance 
in  favour  of  the  acceptor  exceeding  the  amount  of  the  bill, — it  was  held 
that  the  latter  was  not  discharged  by  the  omission  to  present  the  bill 
for  payment,  the  acceptance  being  in  law  a  general  acceptance.   Abbott, 
C.  J.,  there  says :  '^In  Sebag  v.  Abitbol,  4  M.  &  Selw.  462,  Lord  Ellen- 
borough  thus  defines  laches,-^—'  Laches  is  a  neglect  to  do  something  which 
by  law  a  man  is  obliged  to  do :'  and  he  proceeds, — *  Whether  my  neglect 
to  call  at  a  house  where  a  man  informs  me  that  I  may  get  the  money 
amounts  to  laches,  depends  upon  whether  I  am  obliged  to  call  there.' 
Now,  the  law  did  not  oblige  this  plaintiff  to  present  the  bills  at  Marsh 
k  Co.'s ;  we  cannot,  therefore,  say  that  he  has  been  guilty  of  laches 
because  he  omitted  to  do  so."     And  Bayley,  J.,  adds :  '^  The  1  &  2  O. 
4,  c.  78,  says  that  such  an  acceptance  as  that  given  by  the  defendants 
shall  have  the  effect  of  a  general  acceptance,  and  then  the  holder  is  not 
bound  to  present  the  bills  at  any  particular  time  or  place."     That 
implies  that  it  would  be  otherwise  if  the  acceptance  were  conditional. 
Marshall  v.  Powell,  9  Q.  B.  779  (£.  G.  L.  R.  vol.  58),  is  to  the  same 
effect.    Time  is  in  general  of  the  essence  of  the  contract,  whether  it  be 
a  contract  for  the  sale  of  land  or  for  any  other  purpose:   Sugden's 
Vendor  and  Purchaser,  13th  edit.  216.     The  whole  law  upon  the  sub- 
ject of  conditional  or  qualified  acceptances  is  considered  very  minutely 
in  the  case  of  Rowe  v.  Young,  2  Brod.  &  B.  165  (E.  G.  L.  R.  vol.  6), 
2  filigh  891.     Best,  G.  J.,  there  says  (2  Brod.  &  B.  181) :  ''  It  cannot 
be  disputed  that  the  drawee  of  a  bill  may  accept  it  specially ;  and  that 
each  an  acceptance  may  narrow  his  '^'responsibility  below  what  it  r^ooo 
vould  have  been  if  he  had  accepted  the  bill  according  to  its  '- 
tenor.     Special  acceptances  are  recognised  by  a  long  series  of  decisions 
of  all  the  courts  of  Westminster  Hall,  from  which  it  appears  that  the 
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drawee  of  a  bill  may  limit  his  responsibility  by  any  conditions  which  his 
own  circumstances  or  the  situation  of  the  drawer's  funds  may  render 
expedient.     In  Smith  v.  Abbott,  2  Stra.  1152,  it  was  holden  that  a 
drawee  may  accept  payable  when  certain  goods  consigned  to  him   are 
sold :  and  in  Julian  v,  Shobrooke,  2  Wils.  9,  when  in  cash  from  the  cargo 
of  the  ship  Thetis.    In  Walker  v.  Attwood,  11  Mod.  190,  a  bill  payable 
at  sight' was  accepted  payable  three  months  after  acceptance;  and  this 
was  held  to  be  a  good  conditional  acceptance.     If  the  time  of  payment 
may  be  postponed,  the  place  of  payment  may  be  changed.     It  is  an- 
other question  whether  the  holder  is  bound  to  take  such  an  acceptance, 
and  whether,  if  he  take  it  without  giving  notice  to  the  drawer  and 
endorsers,  and  obtaining  their  assent,  he  does  not  discharge  them  from 
all  liability :  but,  if  he  does  receive  such  an  acceptance,  he  is  bound  by 
the  terms  of  it,  as  between  himself  and  the  acceptor."     Then,  assuming 
this  to  be  a  conditional  acceptance,  has  the  condition  been  performed  ? 
It  is  submitted  that  it  has  not.     The  day  was  a  material  part  of  the 
transaction.     [Byli^,  J. — What  is  the  meaning  of  th^  acceptance  ?     Is 
it  not  this, — '^  I  will  pay  the  amount  mentioned  in  the  bill  on  the  day  on 
which  it  becomes  due,  or  on  any  day  on  which  the  holder  chooses  to 
accept  it  within  six  years  ?"(a)]     Here,  something  was  to  be  done  for 
the  acceptor's  benefit  before  he  could  be  asked  for  payment  of  the  bill. 
This,  it  is  said,  on  the  part  of  the  plaintiffs,  is  to  be  done  within  a  rea- 
^094*1  sonable  time.     '''But  that  cannot  be ;  for  what  is  a  reasonable 
■■   time  is  to  be  determined  by  the  court  or  the  jury  only  in  those 
cases  where  the  time  for  the  performance  of  the  act  is  not  fixed  and 
ascertained  by  the  parties  themselves.     Here,  the  time  is  fixed  by  the 
contract :  and  the  court  is  not  asked  to  construe  it,  but  to  make  a  new 
contract.     [Erle,  G.  J. — ^Before  the  case  of  Rowe  v.  Young,  was  it  a 
condition  that  the  bill  should  be  presented  on  the  very  day  of  its  matu- 
rity ?]    Tes.    Sueh  is  the  result  of  Lord  Eldon's  judgment  in  that  case : 
2  Brod.  k  B.  167  (E.  C.  L.  R.  vol.  6),  2  Bligh  395.     [Erle,  C.  J.— I 
do  not  collect  that  from  his  judgment.]     If  the  defendant's  contention 
is  not  correct,  where  is  the  limit  ?     The  cause  of  action  does  not  arise 
until  the  bill  of  lading  is  delivered.     The  real  question  arises  upon  the 
first  plea.     If  the  day  is  material,  the  issue  upon  that  plea  must  be 
found  for  the  defendant.      As  to  the  demurrer,  assuming  the  facts 
alleged  in  the  second  plea  to  be  true,  they  clearly  afford  a  defence.     If 
reasonable  time  be  the  test,  that  must  be  found  for  the  defendants. 
But  it  is  submitted  that  time  is  material,  according  to  the  contract  of 
the  parties. 

Erle,  C.  J. — The  question  raised  for  our  consideration  in  this  case, 
is,  whether  the  plaintiffs  are  entitled  to  recover  against  the  acceptors 
upon  a  bill  of  exchange  accepted  in  these  terms, — ^'  Accepted  payable 
on  giving  up  bill  of  lading  for  76  bags  of  clover-seed  per  Amazon,  at  the 
London  and  Westminster  Bank,  Borough  Branch," — the  material  fact 
being  that  the  bill  was  not  presented  on  the  day  it  became  (due,  but  was 
presented  (together  with  the  bill  of  lading)  on  the  following  day,  when 
it  was  refused  payment ;  the  acceptors  contending  that  under  these  cir- 
cumstances they  are  not  liable.  I  am  of  a  contrary  opinion.  Accord- 
^noei  ing  to  the  view  I  take  of  the  case,  the  matter  to  be  decided  *is, 
^  the  meaning  of  the  acceptance.     I  am  clearly  of  opinion  that  it 

(a)  See  Lawa  «.  Rand,  3  C.  B.,  K.  S.  442  (B.  C.  L.  R.  toL  64). 
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is  a  conditional  acceptaDce,  and  that  the  defendants  could  not  be  called 
on  to  pay  the  amount  unless  the  bill  of  lading  were  at  the  same  time 
handed  over  to  them.     But  they  have  insisted  that  the  acceptance  is 
subject  to  this  further  qualification,  viz.,  that  the  presentment  shall  take 
place  on  the  very  day  of  the  maturity  of  the  bill,  and,  that  condition 
not  having  been  fulfilled,  that  they  are  wholly  discharged  from  liability 
upon  their  acceptance.     Now,  I  do  not  so  construe  the  words  of  qualifi- 
cation which  the  defendants  have  attached  to  their  acceptance.     Was  it 
in  their  power  so  to  stipulate  ?     They  might  have  said,  ^'  Accepted,  pay- 
able if  OD  the  day  on  which  this  bill  becomes  due  the  bill  of  lading  for 
the  clover-seed  per  Amazon  is  delivered  up."     If  that  had  been  the 
form  of  the  acceptance,  the  contention  on  the  part  of  the  defendants 
might  have  been  right.     The  question  here  is,  not  what  was  the  duty  of 
the  holders  of  this  bill,  but  what  was  the  contract  of  the  acceptors.     As 
a  general  rule,  the  contract  of  the  acceptor  of  a  bill  of  exchange  is,  to 
pay  the  sum  therein  specified  on  the  day  on  which  the  bill  falls  due  or 
on  any  future  day  (of  course  within  the  period  prescribed  by  the  statute 
of  limitations)  upon  which  the  holder  may  choose  to  call  upon  him  for. 
payment.     That  being  so  as  to  a  general  acceptance,  many  of  the  cases 
where  the  acceptance  has  been  held  to  be  qualified  fall  within  the  same 
category :  as,  for  instance,  where  the  acceptor  by  his  acceptance  under- 
takes to  pay  the  amount  specified  in  the  bill  when  he  shall  be  in  funds 
from  a  certain  cargo,  or  when  goods  consigned  to  him  have  been  sold,  or 
the  like.     In  all  those  cases,  I  am  inclined  to  think,  that,  where  the 
acceptor  intended  the  holder  to  understand  that  his  liability  to  pay  was 
to  be  postponed  until  the  contemplated  funds  came  to  his  (the  rmooa 
^acceptor's)  hands,  the  contract  did  not  stipulate  for  a  present-  ^ 
ment  on  any  particular  day ;  but  that,  under  a  contract  so  qualified,  the 
acceptor  would  be  bound  to  retain  the  funds  in  his  hands  for  some  time 
at  least  during  which  the  holder  might  have  recourse  to  him.     I  think 
the  holder  would  not  be  bound  to  go  to  the  acceptor  on  the  particular 
day  on  which  the  funds  came  to  his  hands :  he  might  not  have  notice  of 
the  fact  at  that  time.     I  cannot  help  feeling  that  there  is  much  force  in 
the  argument  urged  by  the  defendants'  counsel,  that  here  the  condition 
is  one  which  is  to  be  performed  by  the  holder  of  the  bill,  viz.,  the 
delivery  of  the  bill  of  lading  for  the  clover-seed.     No  doubt,  in  a  con- 
tract for  the  purchase  of  a  cargo,  time  may  frequently  be  of  the  very 
essence  of  the  bargain ;  and  the  buyer  may  very  well  say,  as  is  said  in 
the  second  plea  here,  ^'  I  accepted  the  bill  upon  the  faith  of  the  goods 
for  the  price  of  which  the  bill  was  drawn  being  delivered  on  the  day  my 
acceptance  became  due;  and,  upon  the  faith  of  that  contract,  I  con- 
tracted to  resell  the  goods,  but,  in  consequence  of  the  non-presentment 
of  the  bill  and  the  non-delivery  of  the  goods,  I  was  unable  to  fulfil  my 
bargain."     But,  upon  the  whole,  I  do  not  think  that  authorizes  me  to 
hold  that  the  language  in  which  these  defendants  have  clothed  the  quali- 
fication of  their  acceptance  amounts  to  that  which  they  contend  for,  viz., 
"  I  will  pay  you  the  amount  provided  you  on  the  day  on  which  the  bill 
becomes  due  present  it  at  the  London  and  Westminster  Bank,  and  then 
deliver  up  the  bill  of  lading."     The  conclusion,  therefore,  which  I  have 
come  to,  is,  that  the  construction  which  we  are  bound  to  put  upon  this 
qualified  acceptance  is  such  as  to  entitle  the  plaintiffs  to  judgment. 
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*2271       Btles,  J.(a) — I  am  of  the  same  opinion.    I  do  not  *agree  with 
^   the  counsel  for  the  plaintiffs  in  the  first  point  urged  by  them,  that 
this  is  not  a  conditional  acceptance.    For  more  than  forty  years  the  law 
has  required  that  the  acceptance  of  a  bill  of  exchange  shall  be  in 
writing :  and,  for  the  last  three  or  four  years,  it  has  also  required  that 
it  shall  be  signed.     Any  form  of  words  which  intimates  that  the  drawee 
intends  to  pay  is  a  sufficient  acceptance, — that  is,  anything  in  writing 
and  signed  by  the  party.     The  simple  meaning  of  an  acceptance  is, 
*^  I  will  pay  the  bill  at  maturity.*'     Such  being  the  meaning  of  the  word 
^'  accepted,"  what  is  meant  by  ^'  accepted,  payable  on  giving  up  bill  of 
(ading  for  76  bags  of  clover-seed  per  Amazon  ?"     I  think  it  is  impos- 
sible to  contend  that  it  is  not  a  conditional  acceptance, — a  thing  which 
may  well  be  by  our  law,  though  it  is  otherwise  by  the  law  of  France. 
This  being,  then,  a  conditional  acceptance,  it  is  said  that  the  condition 
is  not  complied  with  unless  the  holders  hand  over  to  the  acceptors  the 
bill  of  lading  referred  to  on  the  very  day  the  bill  becomes  due.     It 
Beems  to  me  that  that  is  not  so,  but  that  the  qualification  is  only  co-ex- 
tensive with  the  defendants'  obligation.     As  between  the  holders  and 
the  drawees,  that  obligation  exists  for  six  years  at  least,  and  possibly, 
but  for  the  limited  duration  of  human  life,  and  other  necessary  limita- 
tions, it  is  perpetual.    It  therefore  simply  comes  to  this, — the  obligation 
of  the  acceptors  to  pay  the  amount  mentioned  in  the  bill  is  suspended 
until  the  holders  are  prepared  to  hand  over  to  them  the  bill  of  lading  for 
the  clover-seed.     That  seems  to  me  to  be  the  reasonable  construction  of 
this  qualified  acceptance ;  and  I  entirely  agree  with  my  Lord  in  think- 
ing, that,  if  the*  drawees  of  this  bill  intended  that  the  bill  of  lading 
should  be  delivered  up-  to  them  on  the  very  day  on  which  the  bill  became 
**^281  ^^^'  ^^^  ^^  °^  other  day,  it  would  have  been  easy  so  to  *hare 
^  expressed  themselves.    As  they  have  not  thought  fit  to  do  so,  we 
must  assume  that  the  general  common-law  obligation  of  the  defendants 
is  suspended  only  upon  the  condition  which  they  have  expressed. 

.  Keating,  J. — I  am  of  the  same  opinion.  I  think  it  is  most  import- 
ant that  the  qualification  of  an  acceptance  should  not  be  extended 
beyond  the  precise  terms  in  which  it  is  expressed.  If  there  had  been 
anything  to  justify  the  argument  urged  on  the  part  of  the  defendants, 
that  an  acceptance  in  such  terms  as  are  used  here  required  that  the 
condition  should  be  performed  on  the  very  day  the  bill  became  due,  it  is 
not  unreasonable  to  expect  that  some  authority  would  have  been  found 
to  warrant  it.  But  the  research  of  the  learned  counsel  has  not  enabled 
them  to  produce  any  such  case ;  and  the  expressions  of  Lord  Eldon  in 
his  judgment  in  Rowe  v.  Young  do  not  in  my  judgment  at  all  support 
the  notion,  that,  where  an  acceptance  is  qualified  as  to  the  place  at 
which  the  presentment  is  to  be  made,  the  non-presentment  at  that  place 
on  the  day  on  which  the  bill  becomes  due  discharges  the  acceptor.  For 
these  reasons,  I  think  the  rule  should  be  discharged. 

Erle,  G.  J. — There  will  also  be  judgment  for  the  plaintiffs  on  the 
demurrer  to  the.  second  plea. 

Judgment  for  the  plaintiffs  on  the  demurrer. 

Rule  to  enter  the  verdict  for  the  defendants  discharged. 

(a)  WiUiAina,  J.,  wai  engaged  in  the  Court  of  Criminal  Appeal. 
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*[n  the  Matter  of  the  Arbitration  between  BR06DEN  and  r^onQ 
Other*  and  THE  LLYNVI  VALLEY  RAILWAY  COM-  L  ^^^ 
PANY.    Sm.  7. 

A  railmy  company  were  empowered  by  their  aot  of  parliAment  to  abandon  certain  tramways 
which  eommnnioated  with  certain  iron-works  of  A. ;  and,  they  baring  giren  A.  notice  under 
the  Lands  Clauses  Consolidation  Aot»  1845  (8  A  9  Vict.  c.  18),  of  their  intention  to  take  cer- 
Uin  of  his  lands,  the  amount  of  compensation  was  referred  to  an  umpire,  who  was  te  aswr- 
tain  and  direct  what  should  be  paid  "for  the  interest  in  the  lands,  and  for  any  dactage  that 
might  be  sustained  by  reason  of  the  execution  of  the  works." 

A.  Bude  s  claim  before  the  arbitrator  for  compensation  in  respect  of  damage  which  he  alleged 
he  would  sustain  if  the  tramways  were  stopped  up :  and  the  umpire  awarded  that  a  certain 
sum  should  be  paid  by  the  company  to  A.  "  as  and  for  purchase  and  compensation  for  and  in 
respect  of  his  interest  in  the  said  lands  and  hereditaments,  and  for  damage  sustained  and 
which  may  be  sustained  by  him  by  reason  of  the  execution  of  the  works  of  the  said  railway, 
or  the  exercise  by  the  said  company  of  the  powers  of  the  said  act :" — 

Held,  that  it  did  not  appear  upon  the  face  of  the  award  that  the  umpire  had  exceeded  his 
jaritdieUon  by  awarding  compensation  in  respect  of  a  claim  for  damage  not  within  the 
reference. 

Qwvrt^  whether  the  award  would  have  been  bad  if  it  had  appeared  that  the  arbitrator  had 
girea  compensation  for  oontingent  damage  which  might  arise  firom  the  exercise  of  the  powers 
of  the  act? 

BoviLL,  Q.  C.)  in  Easter  Term  last,  obtained  a  rule  on  behalf  of  the 
Lljnvi  Valley  Railway  Company,  calling  upon  Messrs.  Brogden  to  show 
cause  why  a  certain  award  made  between  the  parties  should  not  be  set 
aside,  on  the  grounds  that  the  arbitrator  had  included  therein  compensa- 
tion for  the  power  to  abandon  and  possible  future  abandonment  of  the 
tramways,  and  that  this  appeared  on  the  face  of  the  award,  or  ought  to 
hare  been  ao  stated  by  the  said  umpire, — that  the  power  to  abandon  the 
tramways  was  not  the  subject  of  compensation  at  the  time  of  the  sub- 
mission, and  that  the  umpire  had  exceeded  his  powers  with  respect  to 
compensation  for  the  power  to  abandon  the  tramways, — that  the  aban- 
donment of  the  tramways  would  not  give  the  Messrs;  Brogden  a  right 
to  claim  or  the  umpire  a  right  to  award  compensation, — that,  at  all 
events,  compensation  could  not  be  awarded  until  the  tramways  were 
abandoned  and  injury  sustained  thereby, — and  that  the  award  was  bad, 
being  beyond  the  submission. 

The  affidayits  upon  which  the  application  was  founded  alleged  in  sub- 
stance as  follows : — Before  and  in  the  year  1855,  the  Messrs.  Brogden, 
as  occupiers  of  ^certain  iron-works  called  the  Tondu  Works,  had  t^coqa 
the  use  of  two  public  tramways  for  horse  power,  with  a  narrow  '- 
gaQge,-— one  from  a  place  called  Tywith  to  Forth  Gawl,  and  the  other 
n'om  a  place  called  Bridgend  to  Forth  Cawl.  In  1855,  An  act  (18  &  19 
Vict  c.  1.)  passed,  empowering  The  Llynvi  Valley  Railway  Company  to 
construct  a  railway  for  steam-power,  with  a  broad  gauge,  nearly  in  the 
course  of  the  two  tramways.  The  53d  and  54th  sections  of  the  act  gave 
the  company  the  option  of  abandoning  the  tramways,  subject  to  an  ex- 
ception as  to  part  of  one  of  them  in  favour  of  Messrs.  Brogden.  The 
company  requiring  certain  parcels  of  land  of  Messrs.  Brogden  for  the 
purposes  of  their  railway,  gave  them  the  requisite  notices  under  the 
Lands  Clauses  Consolidation  Act,  1845,  8  &  9  Vict.  c.  18,  of  their 
intention  to  take  the  same ;  and,  the  parties  not  being  able  to  agree  as 
to  the  amount  of  compensation  to  be  paid  for  it,  an  umpire  was  appointed 
pursuant  to  the  provisions  of  that  statute. 


230        IN  RE  BROQDEN  AND  RAILWAY  CO     M.  T.  1860. 

At  the  hearing  before  the  umpire,  the  Messrs.  Brogden  claimed  com- 
pensatioD  not  only  for  their  interest  in  the  land  to  be  taken  under  the 
notices,  and  for  severance,  but  also  for  injury  which  they  would  sustain 
by  reason  of  the  construction  of  the  new  line  on  the  broad  gauge ;  that 
the  Tondu  Works  were  laid  out  with  lines  of  communication  to  the  exist- 
ing ways ;  and  that  such  communication  would  become  useless  or  depre- 
ciated in  value  by  the  construction  of  the  new  line:  and  they  also 
contended^  that,  under  the  act  of  1855,  the  existing  tramways  must  be 
abandoned,  to  their  prejudice,  and  that  they  were  entitled  to  compensa- 
tion upon  that  assumption. 

On  the  other  hand,  the  company  contended  that  the  tramways  being 
in  existence  at  the  time  of  the  arbitration,  and  it  being  optional  with  the 
company  whether  they  would  ever  abandon  them,  the  umpire  had  no 
*^^11  ^ju^^^^^c^^^^  ^^  award  compensation  upon  the  assumption  that  the 
-^  tramways  would  then,  or  at  any  other  time,  be  abandoned ;  and 
that  the  right  to  compensation  would  only  arise  when,  if  ever,  the  aban- 
donment took  place. 

The  umpire  received  evidence  on  the  part  of  the  Messrs.  Brogden  of 
the  damage  which  they  would  sustain  by  reason  of  the  tramways  being 
abandoned :  and,  by  his  award,  made  the  28th  of  February,  1860, — 
after  reciting  the  notices  given  by  the  company,  and  their  willingness  to 
treat  with  the  Messrs.  Brogden  '^  for  their  estate  and  interest  in  the 
said  lands  and  hereditaments,  and  as  to  the  compensation  to  be  made  to 
them  for  the  damage  that  they  might  sustain  by  reason  of  the  execution 
of  the  works  authorized  by  tne  act ;"  that  the  parties  could  not  agree 
upon  the  amount  of  purchase-money  and  compensation  to  be  paid  for 
their  interest  in  the  said  lands  and  hereditaments,  whereupon  a  question 
of  disputed  compensation  arose ;  that  two  arbitrators  were  appointed,  to 
whom  was  referred  the  settlement  of  the  dispute  touching  the  purchase- 
money  and  compensation  to  be  paid  to  the.  Messrs.  Brogden  for  and  in 
respect  of  their  estate  and  interest  in  the  said  lands  and  hereditaments; 
and  that  the  arbitrators  did  not  agree,  whereupon  the  matters  so  referred 
to  them  came  before  him  as  umpire, — ^he  directed  ^'  that  there  should  be 
paid  by  the  Llynvi  Valley  Railway  Company  to  the  said  Messrs.  Brog- 
den as  and  for  the  purchase  and  compensation  for  and  in  respect  of  their 
interest  in  the  said  lands  and  hereditaments,  and  for  damage  sustained 
and  which  may  be  sustained  by  them  by  reason  of  the  execution  of  the 
works  of  the  said  railway,  or  the  exercise  by  the  said  company  of  the 
power)  of  the  said  act,  tl»e  sum  of  73002. ;  and  that  in  the  amount  so 
awarded  were  included  the  sum  of  150/.  for  the  purchase  of  so  much  of 
icQooi  ^^®  lands  ^aforesaid  as  were  held  on  lease  under  the  Countess  of 
-'  Dunraven,  and  the  sum  of  2002.  for  so  much  of  the  land  afore- 
said as  was  held  on  lease  under  Mr.  Nicholl." 

Luahj  Q.  C,  and  Kemplay,  in  Trinity  Term,  showed  cause,  upon 
affidavits  denying  that  there  had  been  any  excess  of  jurisdiction  on  the 
part  of  the  umpire,  and  alleging,  that,  on  reference  to  the  plan  on  which 
the  umpire  was  to  act,  a  considerable  part  of  the  old  tramway  from 
Bridgend  to  Forth  Cawl  would,  in  the  execution  of  the  proposed  works, 
be  absorbed  into  the  new  line  of  railway ;  that  this  would  be  the  case  on 
part  of  the  lands  of  the  Messrs.  Brogden  to  be  taken  by  the  company ; 
that  the  change  of  level  and  of  gauge,  and  of  traction  from  horse-power 
to  steam,  would  prevent  the  Messrs.  Brogden  from  being  able  to  use  the 
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railway  as  they  had  used  the  tramway,  without  great  expense,  and  would 
make  their  private  tramway,  forming  a  junction  with  the  public  tram- 
way, useless;  and  that  the  damage  by  severance  would  be  considerable, 
as  the  furnaces  would  be  severed  in  part  from  the  cinder-heaps  and  in 
part  from  the  coal-mine  on  the  works. 

It  does  not  appear  that  there  is  any  excess  of  jurisdiction  on  the  part 
of  the  arbitrator ;  and  the  award,  which  is  iir  the  very  terms  of  the 
statute,  is  good  upon  the  face  of  it.     The  18th  section  of  the  Lands 
Clauses  Consolidation  Act,  1845,  8  &  9  Vict.  c.  18,  provides  for  notice 
af  the  company's  intention  to  take  lands ;  and  the  service  of  the  notice  is 
regulated  by  ss.  19  and  20.    The  21st  section  enacts,  that,  ''if  for  twenty- 
one  days  after  the  service  of  such  notice,  any  such  party  shall  fail  to  state 
the  particulars  of  his  claim  in  respect  of  any  such  land,  or  to  treat  with 
the  promoters  of  the  undertaking  in  respect  thereof,  or  if  such  party  and 
the  promoters  of  the  undertaking  shall  not  agree  as  to  the  amount  of  the 
compensation  to  be  paid  by  the  ^promoters  of  the  undertaking  r»9Qq 
for  the  interest  in  such  lands  belonging  to  such  party,  or  which  ^ 
he  is  by  this  or  the  special  act  enabled  to  sell,  or  for  any  damage  that 
may  be  sustained  by  him  by  reason  of  the  execution  of  the  works,  the 
amount  of  such  compensation  shall  be  settled  in  the  manner  hereinafter 
provided  for  settling  cases  of  disputed  compensation."     Then  follow 
provisions  for  the  settlement  of  the  claim  before  two  justices  where  the 
amount  of  compensation  does  not  exceed  502.  (s.  22),  or  by  arbitration 
or  a  jury  where  it  exceeds  that  sum  (s.  23) ;  and  then  come  provisions 
(s8.  25—36)  for  the  appointment  of  arbitrators  and  an  umpire.     The 
37th  section  enacts  that  ''  no  award  made  with  respect  to  any  question 
referred  to  arbitration  under  the  provisions  of  this  or  the  special  act 
shall  be  set  aside  for  irregularity  or  error  in  matter  of  form."     And 
the  63d  section  provides,  that,  ''  in  estimating  the  purchase-money  or 
compensation  to  be  paid  by  the  promoters  of  the  undertaking  in  any  of 
the  eases  aforesaid,  regard  shall  be  had  by  the  justices,  arbitrators,  or 
surveyors,  as  the  case  may  be,  not  only  to  the  value  of  the  land  to  be 
parchased  or  taken  by  the  promoters  of  the  undertaking,  but  also  for 
the  damages,  if  any,  to  be  sustained  by  the  owner  of  the  lands  by  reason 
of  the  severing  of  the  lands  taken  from  the  other  lands  of  such  owner, 
or  otherwise  injuriously  affecting  such  other  lands  by  the  exercise  of  the 

5ower8  of  this  or  the  special  act,  or  any  act  incorporated  therewith." 
'his  court  is  not  a  court  of  appeal  from  an  award  under  this  act ;  nor 
has  it  power  to  send  the  matter  back  to  the  arbitrator  or  umpire,  the 
5th  section  of  the  Common  Law  Procedure  Act,  1854,  17  &  18  Vict.  c. 
125,  not  applying  to  these  arbitrations.  There  can  be  but  one  assess- 
ment ;  and  it  is  fair  to  assume  that  the  company  mean  to  do  all  that  the 
special  act  enables  them  to  do.  The  53d  section  dt  *that  act  r^oo^ 
enacts  "  that  the  company  may  stop  up  and  discontinue  the  use  '- 
of  and  may  cease  to  carry  upon  their  existing  railway  between  Ty with 
Bridge  and  Foce  Toll  House,  and  may  remove  the  rails  and  materials 
thereof,  and  dispose  of  the  same  as  they  shall  think  fit ;  and  the  com- 
pany may  abandon  the  construction  of  the  several  diversions  or  devi- 
ations of  their  railway  in  the  parishes  of  Newcastle  and  Laleston,  and 
the  branch  in  the  parish  of  Newton  Nottaee  respectively  authorized  by 
the  Llynvi  Valley  Railway  Act,  1853."  [Willes,  J.— The  54th  sec- 
tion is  important :  it  provides  ''  that,  so  long  as  Walter  Coffin,  Esq.,  or 
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the  owner  or  tenant  for  the  time  being  of  his  estate  in  the  hamlet  of 
Bayden  and  parish  of  Llangonoyd,  or  Messrs.  John  Brogden  k  Sons,  or 
their  partners  or  assigns,  lessees  of  the  Glamorgan  Iron  and  Coal  Com- 
pany's estates  below  the  said  estate  of  the  said  Walter  Coffin,  shall  be 
sinking  for  or  work  any  minerals,  and  shall  desire  the  accommodatioD 
of  the  present  railway  or  tramway  from  the  point  where  it  passes  through 
the  said  estates  respectively  to  or  near  a  place  called  Foce,  the  same 
portion  or  portions  as  the  case  may  be  of  the  existing  railway  or  tram- 
way shall  not  be  abandoned,  but  be  maintained  by  the  company  in  an 
efficient  state,  and  the  said  several  parties  aforesaid  and  each  of  them 
shall  be  entitled  to  use  the  same  upon  such  and  the  same  terms,  and 
subject  to  the  same  tolls,  powers,  and  renders  as  are  prescribed  by  the 
said  first  recited  act,  and  as  if  this  act  had  not  passed :  Provided  also 
that  the  company  may,  as  to  any  part  of  their  present  railway  or  tram- 
road  which  shall  continue  in  use,  demand  the  same  tolls  as  if  this  act 
had  not  passed."]  The  umpire  was  bound  to  take  this  matter  into  his 
consideration;  and  the  court  cannot  inquire  whether  he  has  made  a 
mistake  either  in  fact  or  in  law.  [Erle,  C.  J. — What,  then,  can  we 
^^oqc-i  tal^e  cognisance  *of  ?]     Misconduct  or  corruption  in  the  arbi- 

■1  trator.  [Erle,  C.  J.,  referred  to  the  case  of  Lawrence  v.  The 
Great  Northern  Railway  Company,  16  Q.  B.  643  (E.  C.  L.  R.  vol.  71). 
There,  a  railway  constructed  in  conformity  with  its  act  of  parliament 
was  carried  along  an  embankment  upon  low  lands  lying  between  a  river 
and  the  plaintiff's  land.  The  low  lands  were  separated  from  the  plain- 
tiff's land  by  a  bank,  which,  before  the  railway  embankment  was  placed 
there,  sufficed  to  protect  his  land  from  the  floodwaters  of  the  river;  but, 
in  consequence  of  the  railway  embankment,  the  floodwaters  were  unable 
to  spread  themselves  over  the  low  lands  as  formerly,  and  flowed  over 
the  bank  into  his  land.  Before  the  railway  was  constructed,  and  before 
the  plaintiff  became  possessed  of  the  land  so  overflowed  by  the  flood- 
waters,  the  owner  of  this  and  of  adjoining  land,  from  whom  the  plain- 
tiff derived  title,  agreed  with  the  railway  company  to  refer  to  arbitration 
the  sum  to  be  paid  by  the  company  for  the  purchase  of  part  of  such 
adjoining  land  and  as  compensation  for  all  injury  and  damage  to  his 
remaining  estate  *^by  severance  or  otherwise."  It  was  held  that  the 
compensation  awarded  under  this  agreement  related  only  to  all  damage 
known  or  contingent  by  reason  of  the  construction  of  the  railway  on 
the  land  purchased,  and  to  such  other  damage  arising  from  the  construc- 
tion of  the  railway  at  other  places  as  was  apparent  and  capable  of  being 
ascertained  and  estimated  at  the  time  when  the  compensation  was 
awarded ;  that  it  did  not  embrace  contingent  and  possible  damages  which 
might  arise  afterwards  by  the  works  of  the  company  at  other  places, 
and  which  could  not  be  foreseen  by  the  arbitrator ;  and  that  compensa- 
tion for  the  damage  arising  to  the  plaintiff  under  the  present  circum- 
stances was  not  included  in  the  compensation  awarded.  WiLLSS,  J.| 
referred  to  Lee  v.  Milner,  2  M.  &  W.  824,t  and  to  The  Imperial  Gas- 
«2^fi1  ^^8^*  *Company  v,  Broadbent,  26  Law  J.  Ch.  276,  29  Law  J. 

J  Ch.  377.]  The  court  will  not  deal  with  this  award  otherwise 
than  they  would  with  an  ordinary  award ;  and,  in  the  ordinary  case  of 
an  award  which  is  good  upon  the  face  of  it,  the  court  will  not  entertain 
a  motion  to  set  it  aside  on  a  suggestion  that  the  arbitrator  has  made  a 
mistake  whether  of  fact  or  of  law :  Russell  on  Arbitration,  2d  edit.  302, 
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805,  649 ;  Fuller  v.  Fenwick,  3  C.  B.  705 ;  Hodgkinson  v.  Fernie,  3  C. 
B.  N.  S,  189  (E,  C.  L.  R.  vol.  91).  Under  this  act,  the  arbitrator  is 
bound  to  award  compensation  for  any  injury  which  must  result  from  the 
carrying  out  the  works  of  the  company :  for  instance,  compensation  for 
severance  damage  is  given  at  the  time,  though  the  severance  is  to  take 
place  at  a  future  time.  Here,  the  claimants  must  necessarily  sustain 
damage  iirom  the  removal  of  part  of  the  tramroad,  which  was  a  portion 
of  the  scheme  of  the  company,  and  the  removal  of  which  they  w«re 
bound  to  effect. 

BovUly  Q.  C,  and  Karslakey  in  support  of  the  rule.— *The  damages 
for  which   compensation  is  to  be  given   under  the  provisions  of  The 
Lands  Clauses  Consolidation  Act,  are,  such  damages  as  are  capable  of 
being  estimated  at  the  time ;  the  arbitrators  have  no  right  to  take  into 
their  consideration  speculative  or  possible  future  damages.     The  award 
here,  therefore,  which  gives  the  claimants  compensation  for  '*  damage 
which  they  might  sustain  by  reason  of  the  execution  of  the  works 
authorized  by  the  act,"  is  clearly  bad  for  excess.     In  The  New  River 
Company,  app.,  Johnson,  resp.,  29  Law  J.,  M.  C.  93,  by  the  12th  sec- 
tion of  the  10  k  11  Vict.  c.  17  (The  Waterworks  Clauses  Act,  1847), 
powers  for  the  execution  of  certain  works  are  given ;  and  it  is  provided 
that  the  undertakers  shall  make  full  compensation  to  all  parties  interested 
for  all  damages  '''sustained  by  them  through  the  exercise  of  such  r:|c9q7 
powers.     In  the  execution  of  certain  works  authorized  by  a  local  '- 
&ct  incorporating  that  section,  the  appellants  intercepted  water  which 
would  otherwise  have  percolated  through  the  strata  of  earth  into  a  well 
upon  the  premises  of  the  respondent,  and  drained  off  water  which  had 
accumulated  in  the  well.     Upon  a  complaint  by  the  respondent  before 
justices  to  recover  compensation  for  the  damage  she  had  sustained,  the 
appellants  were  ordered  to  pay  her  a  certain  sum,  and  costs.     Upon 
appeal,  the  Court  of  Queen's  Bench  held  that  this  order  was  wrong;  for, 
that,  inasmuch  as  no  action  would  lie  against  the  appellants  in  respect 
of  either  quantity  of  water,  supposing  no  act  authorizing  the  execution 
of  the  works  had  been  passed,  the  claim  for  compensation  could  not  be 
sQstained.     Assuming  the  award  to  be  good  upon  the  face  of  it,  the 
general  rule,  no  doubt,  is,  that  the  court  will  not  interfere  for  a  mistake 
of  the  arbitrator  or  umpire,  whether  it  be  one  of  fact  or  of  law.    But  the 
reasoning  applicable  to  ordinary  references,  where  the  parties  select  their 
own  tribunal,  and  have  the  means  of  agreeing  beforehand  as  to  what 
shall  be  the  subject-matter  of  inquiry  before  the  tribunal,  so  selected,  is 
altogether  inapplicable  to  references  under  The  Lands  Clauses  Consoli- 
dation Act.     The  37th  section  shows  that  the  jurisdiction  of  the  courts 
was  not  intended  to  be  ousted  as  to  matters  of  substance.     In  the  case 
of  In  re  Penny,  7  Ellis  &  B.  660  (B.  C.  L.  R.  vol.  90),  it  was  held, 
that,  where  a  jury  summoned  under  the  8  &  9  Vict.  c.  18,  s.  68,  have 
taken  into  consideration,  in  awarding  compensation,  one  claim,  among 
others,  as  to  which  thej  had  no  jurisdiction,  %  certiorari  lies,  although 
such  excess  of  jurisdiction  does  not  appear  on  the  face  of  the  proceed- 
ings: such  excess  of  jurisdiction  may  be  shown  upon  affidavit.     To  the 
same  effect  are  the  cases  of  Jubb  and  The  Hull  Dock  '^'Company,  r^tooo 
9  Q.  B.  443  (E.  C.  L.  R.  vol.  68),  The  Queen  v.  The  London  and  L  ^"^^ 
North  Western  Railway  Company,  3  Ellis  &  B.  443  (E.  C.  L.  R.  vol.  77), 
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and  The  Queen  v.  The  South  Wales  Railway  Company,  13  Q.  B.  988 
(E.  C.  L.  R.  vol.  66).  Our.  adv.  vuU. 

Erle,  C.  J.,  now  delivered  the  judgment  of  the  court  :(a) — 

Upon  this  rule,  the  question  is  whether  the  umpire  has  exceeded  his 
jurisdiction  by  awarding  compensation  in  respect  of  a  claim  for  damage 
not  within  the  reference. 

From  the  affidavits  in  support  of  the  application,  it  appeared  that, 
before  and  in  the  year  1855,  the  claimants  of  compensation  as  occupiers 
of  the  Tondu  Works  had  the  use  of  two  public  tramways  for  horse-power, 
with  a  narrow  gauge, — one  from  Tywith  to  Perth  Cawl,  and  the  other 
from  Bridgend  to  Forth  Cawl ;  that,  in  1855,  an  act  passed  empowering 
a  new  company  to  construct  a  railway  for  steam-power,  with  a  broad 
gauge,  nearly  m  the  course  of  the  two  tramways  above  mentioned,  and 
granting  to  it  the  option  of  abandoning  those  tramways,  subject  to  an 
exception  as  to  part  of  one  of  them  in  favour  of  the  claimants.  Under 
this  act  the  company  gave  the  proper  notices  for  taking  parcels  of  land 
belonging  to  the  claimants;  and,  as  the  parties  did  not  agree, an  umpire 
was  appointed  according  to  the  provisions  of  The  Lands  Clauses  Consoli- 
dation Act,  1845  (8  &  9  Vict.  c.  18),  who  awarded  that  the  company 
should  pay  to  the  claimants  78002.  '^  as  and  for  the  purchase-money  and 
compensation  for  and  in  respect  of  their  interest  in  the  said  lands,  and 
for  the  damage  sustained  and  which  may  be  sustained  by  them  by  reason 
^oqq-i  of  the  execution  of  the  works  of  the  *said  railway  or  the  exercise 
■^  by  the  said  company  of  the  powers  of  the  said  act;"  and  he  de- 
clared that  he  gave  1502.  for  the  purchase  of  one  part  of  the  lands,  and 
2002.  for  the  purchase  of  the  other  part. 

The  reference  was  in  the  usual  form,  to  ascertain  the  amount  of  com- 
pensation to  be  paid  for  the  interest  in  the  lands,  and  for  any  damage 
that  might  be  sustained  by  reason  of  the  execution  of  the  works. 

The  affidavits  showed  that  the  claimants  by  their  counsel  and  wit- 
nesses claimed  to  be  compensated  for  a  supposed  loss  which  would  be 
sustained  if  each  of  the  two  tramways  above  mentioned  was  abandoned 
according  to  the  option  given  by  the  act :  and  the  award  indicated  the 
same  result,  as  it  gave  compensation  for  the  land,  and  for  damage  from 
the  execution  of  the  works  "  or  the  exercise  of  the  powers  of  the  act." 

On  these  grounds,  the  company  contended  that  tb«  umpire  had  ex- 
ceeded the  authority  given  to  him  by  the  reference,  by  giving  compen- 
sation for  a  damage  which  was  contingent,  and  might  never  arise,  and 
which  was  not  so  connected  with  the  land  to  be  taken  and  the  works  to 
be  executed  thereon  as  to  be  within  the  reference. 

In  answer  to  this,  the  claimants  denied  that  any  excess  of  authority 
appeared.  They  showed,  by  referring  to  the  plan  on  which  the  umpire 
was  to  act,  that,  in  the  execution  of  the  proposed  works,  a  considerable 
part  of  the  old  tramway  from  Bridgend  to  Forth  Cawl  would  be  in  eifect 
absorbed  into  the  new  railway ;  that  this  would  be  the  case  on  part  of 
the  lands  of  the  claimants  to  be  taken  by  the  company ;  and  that  the 
change  of  level  and  of  gauge  and  of  traction  from  horse  to  steam  would 
prevent  the  claimants  from  being  able  to  use  the  railway  as  they  had  used 
the  tramway,  without  great  expense,  and  would  make  their  private  tram- 
way forming  a  junction  with  the  public  tramway  useless. 

(a)  The  judges  present  at  the  argoment  were  Erie,  C.  J.,  Williams,  J.,  Willes,  J.,  aad  Bjles,  J 


Jl 
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*The  affidavits   also  showed   that  the  damage  by  seyerance  r^co^A 
would  be  considerable,  as  the  furnaces  would  be  severed  in  part  ^ 
from  the  cinder-heaps  and  in  part  from  the  coal-mine  on  the  works. 

Upon  these  facts,  we  have  come  to  the  conclusion  that  no  excess  of 
authority  is  proved,  and  therefore  the  objection  to  the  award  is  not  sup- 
ported. The  affidavits  show  that  the  umpire  had  a  right  to  infer  that 
the  execution  of  the  proposed  works  on  the  lands  of  the  claimants  would 
render  the  use  of  one  of  the  tramways  impracticable,  if  not  impossible. 
If  he  did  so  infer,  it  was  his  duty  to  give  compensation  in  respect  of  the 
loss  of  this  part  of  the  tramway :  and,  if  any  other  part  of  the  tramway 
shoold  be  continued  by  the  company,  still  there  was  ground  to  infer  that 
the  value  of  it  to  the  claimants  would  have  been  so  depreciated  by  the 
works  as  to  entitle  them  to  substantial  compensation  in  respect  of  that 
part  also. 

Our  judgment  proceeds  on  this  view  of  the  effect  of  the  affidavits :  but 
we  ought  to  add,  that,  in  so  limiting  it,  we  do  not  intend  to  sanction  the 
argument  that  the  award  would  have  been  bad,  if  the  umpire  had  given 
the  compensation  for  contingent  damage  which  the  company  alleged. 

Rule  discharged,  with  costs. 


•SWINDELL  and  Another  v.  The  Company  of  Proprietors  of  r*o4i 
THE  BIRMINGHAM  CANAL  NAVIGATIONS.        L  ^^^ 

B7  ft  canal  a«t  it  was  enaoted  that  no  owner  or  proprietor  of  any  mines  or  minerals,  Ac,  ihould 
opea  or  carry  on  any  work  for  digging,  getting,  or  discoyering  snoh  mines  or  minerals  under 
aoj  tannel,  or  within  twenty  yards  of  the  same,  without  the  consent  of  the  eompany  ;  and 
by  a  subsequent  section  it  was  provided,  that,  when  the  owner  or  proprietor  of  any  coal-mine, 
limestone,  or  other  minerals  lying  under  the  said  canal,  towing-paths,  and  other  works,  or 
within  the  distmee  thereinbefore  limited,  should  be  desirous  of  working  the  same,  such  owner 
or  proprietor  should  gire  three  months'  notice  in  writing  of  such  his  intention  to  the  clerk 
of  the  eompany,  and  that,  if  the  eompany  should  refuse  to  permit  the  minerals  to  be  worked, 
thej  ihould  pay  to  the  owner  or  proprietor  such  compensation  as  (in  the  event  of  the  parties 
disagreeing  as  to  the  amount)  should  be  assessed  by  a  jury. 

The  plaintiffs, — who  were  lessees  of  a  mine  adjoining  the  canal,  under  a  lease  wherein  they 
oorenanted  with  the  lessors  that  they  would  without  intermission  or  delay  work  the  mines 
thereby  demised,  and  raise  and  get  coal  and  ironstone  thereout,  until  the  whole  of  the  said 
mines,  or  as  great  a  quantity  thereof  as  by  working  the  said  mines  in  a  diligent  and  effectual 
maaner  oould  or  might  be  gotten,  should  be  worked  out,  except  the  rihe  or  pillare  which  mutt 
weuearilg  or  which  the  leeeore  might  require  to  he  kfl, — having  given  the  company  notice  of 
their  inteation  to  work  their  mine  within  the  prescribed  distance  of  a  tunnel,  a  jury  was 
impannelled  to  assess  the  compensation  to  be  paid  to  them  by  the  eompany  on  their  refusal  to 
permit  them  to  do  so. 

h  an  action  to  recover  the  sum  so  assessed,  the  company  pleaded  the  covenant  above 
referred  to,  and  alleged  that  the  minerals  which  the  plaintiffs  so  ceased  and  abstained  from 
working,  aad  the  said  coal  and  ironstone  which  they  so  left  ungotten,  were  a  rib  within 
Uie  meaning  of  the  covenant,  and  that,  before  the  time  when  the  plaintiffs  first  ceased 
and  abstained  as  in  the  declaration  mentioned,  the  lessors  required  the  said  minerals,  Ac, 
above  mentioned,  to  be  left  by  the  plaintiffs  under  the  covenant  as  and  for  such  rib  as  afore- 
Mid,  and  of  such  their  requirement  duly  gave  notice  to  the  plaintiffs : — Held,  no  answer  to 
the  action, — the  plea  disclosing  no  covenant,  but  merely  a  partial  exoneration  f^om  the  obli- 
gation folly  to  work  the  mine, — or,  assuming  it  to  be  a  covenant,  it  not  being  one  for  which 
s  ipeoial  performance  oould  be  enforced  in  equity,  or  substantial  damages  awarded  in  an 
action  at  law. 

The  defendants  further  pleaded, — that  the  plaintiffs  did  not  oease  and  abstain  f^om  working 
the  said  minerals  within  twenty  yards  of  the  tunnel  aforesaid  as  alleged, — and  that,  after  the 
lerrioe  of  the  notice  in  the  declaration  first  mentioned,  and  after  the  defendants'  refusal  to 


245      SWINDELL  v,  BIRMINGHAM  CANAL  CO.     M.  T.  1860. 

by  the  said  company  of  proprietors,  their  successors  or  assigns,  as  afore* 
said ;  nor  should  any  coals  or  other  minerals  be  got  under  any  part  of 
the  said  canal,  or  the  towing-paths  thereunto  belonging,  or  under  any 
such  reservoir  or  reservoirs  as  aforesaid,  or  within  or  under  any  land  or 
ground  lying  within  the  distance  of  twelve  yards  of  either  side  of  the  said 
canal  or  any  such  reservoir  or  reservoirs  or  other  works,  on  any  account 
whatsoever,  except  as  thereinafter  and  hereinafter  mentioned,  without  the 
consent  of  the  said  company  of  proprietors,  their  successors  and  assigns, 
in  writing,  under  their  common  seal  for  that  purpose  first  had  and  ob- 
tained :  And  it  was  afterwards  by  the  said  act  provided  and  enacted, 
that,  when  and  so  often  as  the  owner  or  proprietor  of  any  coal-mine, 
lime-stone,  or  other  minerals  lying  under  the  said  canal,  towing-paths, 
reservoir  or  reservoirs,  and  other  works,  or  within  the  distance  therein- 
before limited,  should  be  desirous  of  working  the  same,  then  and  in 
every  such  case  such  owner  or  proprietor  should  give  notice  in  writing, 
under  his,  her,  or  their  hand  or  hands,  of  such  his,  her,  or  their  inten- 
tion, to  the  clerk  for  the  time  being  of  the  said  company  of  proprie- 
tors, at  l^ast  three  calendar  months  before  he,  she,  or  they  shodld  begin 
*24f)l   *^^  work  such  mines  lying  under  the  said  canal,  towing-paths, 

^  reservoirs,  and  other  works,  or  within  the  distance  aforesaid,  and 
upon  the  receipt  of  such  notice  it  should  and  might  be  lawful  for  the 
said  company  of  proprietors,  their  successors  and  assigns,  to  inspect  or 
cause  such  mines  to  be  inspected  in  order  to  determine  what  coal  or 
other  minerals  might  be  come  at  and  actually  gotten  without  prejudice 
or  damage  to  the  said  canal,  towing-paths,  reservoirs,  and  other  works; 
and,  if  the  said  company  of  proprietors,  their  successors  and  assigns, 
should  fail  or  neglect  to  inspect  or  cause  such  mines  to  be  inspected 
within  the  space  of  thirty  days  after  the  receipt  of  such  notice,  then  it 
should  and  might  be  lawful  for  the  owners  or  proprietors  of  such  mines, 
and  they  were  thereby  respectively  authorized,  to  work  and  get  such 
part  of  the  said  mines  as  should  lie  under  the  said  canal,  towing-paths, 
reservoir  or  reservoirs,  and  other  works,  or  within  the  distance  afore- 
said, and  if  upon  such  inspection  as  aforesaid  the  said  company  of  pro- 
prietors, their  successors  or  assigns,  should  refuse  to  permit  the  owners 
or  proprietors  of  the  said  mines  to  work  such  part  of  the  said  mines  as 
should  lie  under  the  said  canal,  towing-paths,  reservoir  or  reservoirs,  and 
other  works,  or  within  the  distance  aforesaid,  or  any  part  thereof,  as 
they  might  from  time  to  time  have  come  at  and  actually  gotten,  or  in 
any  other  manner  obstruct  or  prevent  them  from  getting  the  same,  that 
then  the  said  company  of  proprietors,  their  successors  and  assigns, 
should  within  three  calendar  months  after  such  refusal  or  obstruction  as 
aforesaid  pay  or  cause  to  be  paid  to  the  owners,  proprietors,  or  workers 
of  such  mines  respectively,  such  price  or  prices  for  the  same  in  proportion 
to  their  several  interests  therein  as  the  next  adjoining  mines  of  equal  quality 
should  have  been  really  and  bonfi  fide  sold  for  or  be  estimated  or  valued 
moAn-y  *^^ 9  ^^^9  if  ^^7  question  or  dispute  should  arise  between  the 

^  said  company  of  proprietors,  their  successors  or  assigns,  and  the 
owners,  proprietors,  or  workers  of  the  said  mines,  their  executors  or 
administrators,  touching  any  of  the  matters  aforesaid,  then  the  same 
should  be  settled  and  ascertained  by  the  said  commissioners,  or  any  five 
or  more  of  them,  in  such  manner,  and  subject  to  the  verdict  of  a  jury, 
if  required,  as  the  value  of  the  lands  for  making  the  said  canal,  towing- 
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paths,  reservoir  or  reservoirs,  and  other  works,  was  by  the  act  directed 
to  be  settled  and  ascertained :  And  it  was  by  that  act  further  provided 
and  enacted  that  nothing  therein  contained  should  extend,  or  be  con- 
strued to  extend,  to  defeat,  prejudice,  or  affect  the  right  of  any  lord  or 
lords  of  any  manor  or  manors,  common  or  waste  grounds,  or  of  any 
owner  or  owners  of  any  lands  or  grounds  in,  upon,  or  through  which  the 
said  canal  or  towing-paths,  wharves,  quays,  reservoirs,  trenches,  sluices, 
passages,  watercourses,  or  conveniences  aforesaid,  or  any  of  them,  should 
be  made,  to  the  mines,  minerals,  or  quarries  lying  or  being  within  or 
under  the  lands  or  grounds  to  be  set  out  or  made  use  of  for  such  canal, 
towing-paths,  wharves,  quays,  reservoirs,  or  other  conveniences  afore- 
said, or  any  of  them ;  but  all  such  mines,  minerals,  and  quarries  were 
thereby  reserved  to  such  lord  or  lords  of  such  manor  or  manors,  or  of 
SQch  common  or  waste  grounds,  and  to  such  owner  or  owners  of  such 
lands  or  grounds,  respectively,  their  heirs  or  assigns ;  and  that  it  should 
and  might  be  lanful  to  and  for  the  lord  or  lords  of  such  manor  or  manors, 
common  or  waste  grounds,  or  such  owner  or  owners  of  such  lands  or 
grounds,  respectively  (subject  to  the  conditions  and  restriction^  therein 
contained),  to  work  all  such  mines  and  quarries,  and  to  take  and  carry 
away  all  such  coals,  ironstone,  and  minerals  as  should  be  gotten  therein, 
to  his  and  their  own  use ;  '^'providing,  that,  in  working  such  mines  r^n^o 
and  quarries,  no  injury  were  done  to  the  said  navigation ;  any-  ^ 
thing  therein  contained  to  the  contrary  notwithstanding :  And  the  said 
act  also  contained  divers  provisions  for  the  continuance  and  succession 
of  a  sufficient  number  of  commissioners  for  putting  the  same  in  execu- 
tion :  And  it  was  further  enacted,  that,  .upon  application  to  be  made  by 
the  said  proprietors,  their  successors  and  assigns,  or  any  five  or  more  of 
them,  or  by  the  owners  or  occupiers  of  any  grounds,  lands,  tenements, 
or  hereditaments  to  be  affected  by  the  said  intended  canal,  or  any  of  the 
vorks  necessary  or  relating  thereto,  unto  the  commissioners  appointed 
bj  and  for  the  purposes  of  the  said  act,  or  any  five  or  more  of  them, 
requesting  or  desiring  them  to  appoint  a  general  meeting  of  the  said 
commissioners,  the  commissioners  so  requested  or  applied  to,  or  any  five 
or  more  of  them,  might  and  should,  and  they  were  thereby  respectively 
aathorized  and  required,  within  fourteen  days  after  such  request  oi 
application  made,  to  give  notice  in  manner  aforesaid  (s.  30)  of  a  general 
meeting  to  be  held  at  such  time  and  place  as  should  be  specified  in  such 
notice,  such  time  not  being  less  than  fourteen  days  nor  more  than  twenty- 
one  days  from  the  day  on  which  such  request  should  be  made  to  them 
as  aforesaid :  And  it  was  by  the  said  act  provided  and  further  enacted, 
that  it  should  and  might  be  lawful  for  any  five  or  more  of  the  said  com  • 
miasioDers,  and  they  were  thereby  empowered,  although  xhey  should  not 
be  assembled  at  a  meeting  to  be  held  by  virtue  of  the  said  act,  from 
time  to  time,  and  at  all  times,  upon  such  request  made  as  aforesaid,  by 
notice  in  writing  signed  by  them  and  published  in  manner  required  by 
the  said  act,  to  summon  a  meeting  of  the  said  commissioners  at  such 
time  or  place  as  should  be  mentioned  in  sudh  notice,  for  the  settling  and 
ascertaining  such  damages  as  were  therein  ^directed  to  be  settled  r^oAn 
snd  ascertained,  notwithstanding  any  adjournment  or  non-ad-  '- 
journment  of  the  said  commissioners :  And  it  was  further  enacted  that 
every  meeting  of  the  commissioners  for  hearing  or  determining  any  com- 
plaint, controversy,  dispute,  or  difference  between  the  said  proprietors, 
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their  successors  and  assigns,  and  any  other  person  or  persons,  should  be 
held  at  some  place  within  two  miles  of  some  part  of  the  said  canal ;  and 
that  no  order  or  determination  should  be  made  unless  a  majority  of  the 
commissioners  present  at  such  meeting  should  concur  therein,  such 
majority  not  being  less  than  the  respective  numbers  thereby  authorized 
to  make  such  orders  or  determinations :  That,  by  an  act  passed  in  the 
session  of  parliament  holden  in  the  twenty-fifth  year  of  the  reign  of 
King  George  the  Third,  intituled  "An  act  for  extending  the  Dudley 
Canal  to  the  Birmingham  Canal,  at  or  near  Tipton  Green,  in  the  county 
of  Stafford,"  certain  persons  therein  named,  and  their  seTeral  and  re- 
spective executors,  administrators,  and  assigns  were  united  and  incor- 
E orated  with  and  became  part  of  the  said  company  of  proprietors  of  the 
Dudley  Canal  Navigation ;  and  the  said  company  of  proprietors  were 
thereby  authorized  and  empowered  to  make,  complete,  and  maintain  a 
canal  navigable  for  boats,  barges,  and  other  vessels,  from  the  said  Dudley 
Canal,  in,  through,  and  under  (among  other  lands)  certain  lands  then  of 
John  Lord  Viscount  Dudley  and  Ward,  situate  in  the  parish  of  Dudley, 
in  the  county  of  Worcester,  into  a  cut  or  canal  in  the  last-mentioned  act 
mentioned ;  and  that  satisfaction  and  compensation  should  be  made  by 
the  said  company  of  proprietors  to  the  said  John  Lord  Viscount  Dudley 
and  Ward,  his  heirs  or  assigns,  for  the  same  out  of  the  moneys  to  be 
raised  by  virtue  of  that  act,  such  satisfaction  and  compensation  to  be 
^Q/tA-i  settled  and  ascertained  (in  case  the  parties  should  not  agree  about 
-'  *the  same)  in  like  manner  as  the  satisfaction  for  any  damage 
done  by  virtue  of  the  act  first  aforesaid  was  thereby  directed  to  be  ascer- 
tained and  settled :  And  the  said  company  of  proprietors  of  the  Dudley 
Canal  Navigation  were  thereby  also  authorized  and  empowered  to  make, 
erect,  execute,  do,  and  perform  all  such  works,  matters,  and  things  ts 
should  be  requisite  and  convenient  for  making,  completing,  and  main- 
taining the  said  last-mentioned  canal,  and  the  navigation  thereof,  and 
for  supplying  the  same  with  water,  in  as  full,  ample,  and  beneficial  a 
manner,  to  all  intents  and  purposes,  as  the  said  company  of  proprietors 
were  authorized  and  empowered  to  do,  execute,  and  perform  under  and 
by  virtue  of  the  said  recited  act  of  the  16  G.  3,  c.  Ixvi.,  with  respect  to 
the  canal  thereby  authorized  to  be  made ;  and  it  was  thereby  enacted 
that  the  said  act  first  hereinbefore  mentioned,  and  the  several  powers, 
authofities,  clauses,  provisoes,  limitations,  exceptions,  exemptions,  privi- 
leges, penalties,  forfeitures,  punishments,  matters,  and  things  therein 
contained  for  making,  completing,  preserving,  and  maintaining  the 
canal  and  other  works  thereby  authorized  to  be  done,  so  far  as  the 
nature  and  circumstances  of  the  case  would  admit,  should  be  used  and 
exercised  by  the  said  company  of  proprietors,  and  should  be  applied 
and  enforced  for  making,  completing,  preserving,  and  maintaining  the 
said  canal  by  the  said  secondly-mentioned  act  authorized  to  be  made, 
and  also  for  making,  erecting,  executing,  doing,  and  performing  all  such 
other  works,  matters,  and  things  as  the  said  company  of  proprietors  should 
think  necessary  or  expedient  for  the  benefit  of  the  said  undertaking ;  and 
that  the  same  persons  who  were  appointed  commissioners  for  putting 
the  said  recited  act  first  hereinbefore  mentioned  in  execution  should 
be  commissioners  for  the  purposes  of  that  act,  that  is  to  say,  the  act 
^oc-i-i  '^'secondly  hereinbefore  mentioned,  as  fully  and  effectually  to  all 
•I   intents  and  purposes  as  if  the  several  powers,  authorities,  clauses. 
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provisoes,  limitations,  exertions,  exemptions,  privileges,  penalties,  for- 
feitures, punishments,  appointment  of  commissioners,  matters  and  things 
contained  in  the  said  first-mentioned  act  were  repeated  and  re-enacted 
in  the  body  of  the  said  secondly-mentioned  act,  and  as  if  the  canal  and 
'other  works  by  the  said  secondly-mentioned  act  intended  to  be  made, 
completed,  and  maintained,  had  been  part  of  the  canal  and  other  works 
by  the  said  first-mentioned  act  intended  to  be  made,  completed,  and 
maintained :  That  the  said  canal  so  authorized  by  the  secondly  above- 
mentioned  act  was  afterwards  made  in  pursuance  of  such  act,  and  the 
same  canal  was  made  and  passed  in,  through,  and  under  the  said  lands 
of  the  said  John  Lord  Viscount  Dudley  and  Ward  in  a  tunnel  for  a  Ions 
distance,  to  wit,  the  distance  of  577  yards,  and  such  canal  was  made  and 
completed  long  before  the  plaintiffs  had  acquired  any  interest  in  the 
mines  under  the  aforesaid  land  of  the  said  John  Lord  Viscount  Dudley 
and  Ward,  and  before  the  passing  of  the  act  next  hereinafter  mentioned : 
That,  by  an  act  passed  in  the  fifth  year  of  the  reign  of  King  William 
the  Fourth  (c.  xxxiv.),  intituled  ''  An  act  to  consolidate  and  extend  the 
powers  and  provisions  of  the  several  acts  relating  to  the  Birmingham 
Canal  Navigations,"  it  was  enacted  that  the  several  persons  and  bodies 
politic  therein  named,  their  successors,  executors,  administrators,  and 
assigns,  should  be  united  into  and  become  one  body  corporate  by  the 
name  of  *^  The  Company  of  Proprietors  of  the  Birmingham  Canal  Navi- 
gations," and  by  that  name  should  have  perpetual  succession  and  a 
common  seal,  and  by  that  name  should  and  might  sue  and  be  sued: 
That,'  by  the  Birmingham  and  Dudley  Canal  '*' Consolidation  Act,  r^co^Q 
1846  (9  k  10  Vict.  c.  cclxix.),  the  said  acts  firstly  and  secondly  ^ 
hereinbefore  mentioned  were  repealed,  and  the  said  company  of  proprie- 
tors of  the  Dudley  Canal  Navigation  were  dissolved,  and  were  as  herein- 
after mentioned  incorporated  and  united  with,  and  became  part  of,  the 
said  company  of  proprietors  of  the  Birmingham  Canal  Navigations ;  but 
that  by  the  said  Birmingham  and  Dudley  Canals  Consolidation  Act, 
1846,  it  was  provided  and  enacted  that  nothing  in  that  act  contained 
shodd  afiect  or  prejudice  in  any  respect  any  rights,  liberties,  powers, 
easements,  reservations,  accommodations,  guarantees,   exemptions,  or 
protections,  which  under  or  by  virtue  of  (amongst  others)  the  herein- 
before ^nd  thereinbefore  recited  acts  of  the  16th  and  25th  years  of  the 
reign  of  King  George  the  Third,  or  any  or  either  of  them,  were  granted, 
continued,  or  reserved  to  or  for  the  benefit  of  any  persons  or  corpora- 
tions whose  respective  estates,  canals,  mines,  works,  properties,  or  inte- 
rests, were,  had  been,  or  might  be  in  anywise  affected  in  or  by  the  making 
or  maintaining  or  otherwise  on  account  of  the  canals  or  works  by  the 
same  acts  respectively  authorized,  or  by  reason  of  the  exercise  of  the 
respective  powers  by  the  same  acts  granted,  or  which  any  persons  or 
corporations  other  than  the  Dudley  Canal  Company  were  or  might  be, 
or,  but  for  the  repeal  therein  contained  of  the  same  acts,  or  such  portions 
thereof  as  aforesaid,  would  or  might  have  been,  entitled  unto  or  compe- 
tent to  enforce ;  and  that  such  several  persons  and  corporations  should 
be  entitled  to,  and  should  have,  use,  and  enjoy  the  same  rights,  liberties, 
powers,  easements,  reservations,  accommodations,  guarantees,  exemptions, 
and  protections,  or  so  many  of  them  as  they  would  respectively  have 
been  entitled  to  if  the  said  acts  or  such  portions  thereof  as  aforesaid  had 
not  been  thereby  repealed,  and  should  have  the  like  powers  and  remedies 
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*2531  *^pon  and  against  the  said  company^of  proprietors  of  the  Bir- 
^  mingham  Canal  Navigations  (which  company  are  the  defendants 
in  this  suit)  and  any  other  persons  for  securing  the  possession,  use,  and 
enjoyment  of  such  rights,  liberties,  powers,  easements,  reservations, 
accommodations,  guarantees,  exemptions,  and  protections  under  the  said 
repealed  acts,  or  any  of  them,  as  they  would  have  had  upon  and  against 
the  Dudley  Canal  Company  or  such  other  person  if  the  act  now  recited 
had  not  been  passed ;  and,  in  every  case  in  which  under  the  repealed 
acts  or  otherwise  any  such  right,  liberty,  power,  easement,  reservation, 
accommodation,  guarantee,  exemption,  or  protection  was  to  be  exercised, 
enjoyed,  or  enforced,  with  the  consent,  or  under  the  superintendence,  or 
subject  to  the  control  in  any  particular  of  the  Dudley  Canal  Company, 
or  the  committee  of  management,  officers,  or  agents  thereof,  the  same 
should  be  exercised,  enjoyed,  or  enforced  in  like  manner  and  in  the  same 
particular,  with  the  consent,  or  under  the  superintendence,  or  subject  to 
the  control  of  the  defendants  or  their  committee  of  management,  officers, 
or  agents,  respectively :  That,  by  the  same  act  it  was  enacted,  that,  from 
and  immediately  after  the  passing  thereof,  the  several  persons  and  cor- 
porations who  immediately  before  the  passing  thereof  were  proprietors 
of  any  shares  or  portions  of  shares  in  the  capital  of  the  Dudley  Canal 
Company  should  be  and  were  thereby  incorporated  with  the  said  com- 
pany of  proprietors  of  the  Birmingham  Canal  Navigations ;  and  that, 
from  and  immediately  after  the  passing  of  the  act,  all  the  canals  and 
cuts  made  or  executed  by  or  for  the  use  of,  or  which  immediately  before 
the  passing  of  the  act  were  vested  in  the  Dudley  Canal  Company,  and 
all  other  lands,  buildings,  works,  easements,  privileges,  tenements,  and 
*2541  '^^^^^i^^Qi^n^  whatsoever,  and  of  ^whatever  tenure,  of  or  to 
-J  which  the  Dudley  Canal  Company  immediately  before  the  passing 
of  the  act  and  by  virtue  of  the  recited  acts,  any  or  either  of  them,  or  by 
any  other  means  whatsoever,  were  seised,  possessed,  or  entitled,  at  law 
or  in  equity,  or  which  they  could  have  used,  exercised,  or  enjoyed  in 
any  manner,  if  the  act  had  not  been  passed,  or  over  which  they  had  any 
right  of  disposition,  should  belong  to  and  were  thereby  vested  in  the 
defendants  for  the  same  respective  estates,  interests,  rights,  and  powers, 
and  should  thenceforth  and  to  the  extent  of  the  same  estates,  interests, 
rights,  and  powers,  form  part  of  the  Birmingham  Canal  Navigations  and 
of  the  capital  of  that  company :  That,  by  a  certain  indenture  of  lease 
bearing  date  the  Ist  of  April,  1837,  and  made  between  The  Right  Rev. 
Henry  Lord  Bishop  of  Exeter,  The  Right  Hon.  Edward  John  Baron 
Hatherton,  Francis  Downing,  and  John  Benbow,  Esqs.,  of  the  one  part, 
and  Samuel  Evers  and  Robert  Martin,  coal  and  iron-masters  and  copart- 
ners (both  since  deceased),  of  the  other  part,  the  said  parties  thereto  of 
the  first  part,  as  trustees  under  and  in  execution  of  the  powers  for  that 

Eurpose  contained  in  the  will  of  the  Right  Hon.  John  William  Earl  of 
Dudley,  deceased,  granted,  demised,  and  leased  unto  the  said  Samuel 
Evers  and  Robert  Martin,  their  executors,  administrators,  and  assigns, 
certain  furnaces  therein  described,  called  The  Parkhead  Furnaces,  therein 
mentioned  to  be  situate  in  the  parish  of  Dudley,  in  the  county  of  Wor- 
cester, and  certain  messuages,  lands,  and  premises  therein  described, 
and  also  all  and  singular  the  mines,  beds,  measures,  and  strata  of  coal 
called  the  Thick  or  Ten  Yard  Coal,  The  Heathen  Coal,  and  the  Brooch 
Coal,  and  of  ironstone  called  The  Gubbin  Ironstone,  and  The  White 
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Ironstone  lying  below  the  Thick  Goal,  and  the  Penny  Earth  Ironstone, 
and  all  other  ironstone  lying  or  which  might  be  found  above  the  Thick 
Coal,  in  and  under  all  those  said  *lands  thereinbefore  described  r^core 
and  demised,  annexed,  and  next  and  appartcnant  to  the  furnaces  ^ 
therein  mentioned,  or  so  much  and  such  part  thereof  as  should  not  be 
within  thirty  yards  of  any  of  the  buildings  therein  mentioned,  which 
parts  were  to  be  left  for  the  preservation  of  such  furnaces  and  buildings ; 
and  also  in  and  under  certain  messuages  or  dwelling-houses,  yards, 
gardens,  roada,  closes,  pieces  or  parcels  of  land,  and  premises  therein 
described,  which  said  several  premises  contained  together,  by  admeasure- 
ment, including  the  site  of  the  buildings,  80a.  Or.  Sp.,  or  thereabouts, 
and  belonged  to  the  said  lessors  as  such  trustees  as  aforesaid ;  together 
with  full  and  free  liberty,  power,  and  authority  to  and  for  the  said 
lessees,  their  executors,  administrators,  and  assigns,  and  their  miners, 
agents,  workmen,  and  servants,  to  enter  into  and  upon  certain  parts  of 
the  lands  and  hereditaments  thereinbefore  secondly  described  as  were 
not  then  in  their  own  occupation,  to  occupy  so  much  and  such  part  and 
parts  thereof  as  might  be  necessary  or  convenient  for  the  carrying  on 
of  the  working  of  the  said  mines,  they  the  said  lessees,  their  executors, 
administrators,  and  assigns,  first  giving  such  notice  and  paying  compen- 
sation as  in  the  said  indenture  was  expressed ;  and  also  with  like  fuU 
and  free  liberty  and  authority  to  and  for  the  said  lessees,  their  executors, 
administrators,  and  assigns,  to  make,  construct,  and  set  up  such  engines, 
gins,  and  other  machinery  and  erections  upon  the  said  lands,  or  any  part 
thereof,  and  to  open,  sink,  drive,  work,  and  make  such  pits,  shafts,  adits, 
canals,  watercourses,  fences,  soughs,  tunnels,  drains,  ways,  paths,  pas- 
sages, roads,  and  railways  in  and  upon  or  under  the  same  lands,  or  in, 
under,  or  upon  any  part  or  parts  thereof,  as  should  be  requisite  for  the 
purpose  of  working  the  said  mines  of  coal  and  ironstone,  and  getting, 
stacking,  consuming,  converting,  carrying  '*'away,  and  disposing  ri^oRf^ 
of  the  produce  thereof,  or  for  the  purpose  of  burning  coke  from  '• 
the  coal  gotten  out  of  the  said  mines,  or  of  calcining  the  ironstone  raised 
and  gotten  therefrom,  and  also  for  the  carrying  away  and  disposing  of 
the  same  coal  and  ironstone,  and  the  coke  made  therefrom,  and  to  work, 
t,  raise  up,  stack,  carry  away,  sell,  consume,  convert,  and  dispose  of 
or  their  own  use  and  benefit,  the  produce  of  the  said  mines  of  coal  and 
ironstone  and  every  part  thereof,  and  generally  to  do  and  perform  all 
such  acts,  matters,  and  things  as  might  be  requisite  or  necessary  to  be 
done  and  performed  in,  upon,  or  under  the  said  lands  and  premises 
thereinbefore  secondly  described,  and  as  are  usually  permitted  to  lessees 
in  leases  of  the  same  or  the  like  nature  as  the  now  stating  demise,  for 
the  purpose  of  getting,  converting,  selling,  consuming,  disposing  of,  and 
carrying  away  the  produce  of  the  said  mines  of  coal  and  ironstone  to  the 
greatest  advantage,  except  and  reserved  as  in  said  indenture  mentioned 
and  expressed, — ^To  hold  the  same  unto  the  said  lessees,  their  executors, 
^ministratorsy  and  assigns,  from  the  date  of  the  now  stating  indenture 
for  the  term  of  twenty-one  years,  at  the  rents  and  royalties  thereby 
resened,  and  at  a  minimum  rent  of  20002.,  and  subject  to  the  covenants 
snd  stipulations  therein  contained :  That  the  mines  which  the  plaintiffs 
abstained  as  hereinafter  mentioned  from  getting,  are  part  of  the  mines 
demised  by  the  last-mentioned  indenture :  That,  by  an  indenture  dated 
iht  2l8t  of  June,  1841,  and  made  between  the  said  Samuel  Evers  of  the 
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first  part,  the  Raid  Robert  Martin  of  the  second  part,  Henry  Lord  Bishop 
of  Exeter,  Edward  John  Baron  Hatherton.  and  John  Benbow,  of  the 
third  part,  the  plaintiff  James  Evers  Swindell,  then  and  therein  called 
by  his  then  name  of  James  Evers,  and  the  plaintiff  Charles  Evers  Swin- 
dell, then  and  therein  called  by  his  then  name  of  Charles  Evers,  of  the 
*9^71  ^'^^^^'^  P^^«  ^^®  "^said  Samuel  Evers,  with  the  license  and  consent 
'^  -I  of  the  parties  thereto  of  the  third  part,  assigned  his  share  and 
interest  in  the  said  Parkhead  Furnaces  and  the  said  mines,  premises, 
and  powers  demised  by  the  said  lease,  unto  the  plaintiflfs  for  the  residue 
of  the  said  term  of  twenty-one  years  thereby  granted,  subject  to  the 
rents,  royalties,  and  obligations,  thereby  reserved  and  imposed :  That, 
by  an  indenture  dated  the  81st  of  December,  1847,  and  made  between 
Joseph  Webb,  Robert  Martin,  and  John  Harper,  executors  of  the  will 
of  the  said  Robert  Martin  (party  to  the  hereinbefore  stated  indenture 
of  the  1st  of  April,  1837),  then  deceased,  of  the  first  part.  The  Right 
Hon.  William  Lord  Ward  of  the  second  part,  the  plaintiffs  (by  their 
respective  then  names  of  James  Evers  and  Charles  Evers)  of  the  third 
part,  and  Samuel  Evers  of  the  fourth  part,  the  share  and  interest  of  the 
said  Robert  Martin,  deceased,  under  the  said  lease  in  the  same  therebj 
demised  furnaces,  mines,  powers,  and  premises,  was  assigned  with  the 
like  consent  and  concurrence  of  the  said  lessors  unto  the  said  plaintiffs: 
That,  afterwards,  and  by  virtue  of  the  aforesaid  indentures  of  lease,  and 
the  said  indentures  of  assignment,  the  plaintiffs,  as  partners,  proceeded 
to  work  the  demised  minerals  under  the  said  land,  the  same  being  land 
in  and  under  part  of  which  the  said  tunnel  was  made,  and  became  the 
workers  of  such  demised  minerals,  and  that,  afterwards,  the  plaintiffs 
were  desirous  of  working  the  coal  and  ironstone  hereinafter  mentioned 
lying  under  the  said  tunnel,  and  being  part  of  such  demised  minerals; 
and  thereupon  they  caused  to  be  served  on  the  clerk  for  the  time  being 
of  the  defendants  a  notice  in  writing  under  their  hands,  that  it  was  their 
intention  at  the  expiration  of  three  months  from  the  date  thereof,  to 
work  under  and  within  the  distance  of  twelve  yards  of  each  side  of  that 
portion  of  "^the  said  canal,  tunnel,  and  works  called  the  Dudle; 
Tunnel  which  lay  between  certain  points  marked  A.  and  B.  in  a 
plan  annexed  to  the  said  notice,  the  same  being  situate,  lying,  and  being 
within  the  parish  of  Dudley,  in  the  county  of  Worcester,  the  following 
minerals,  that  is  to  say,  all  and  singular  the  mines,  beds,  measures,  and 
strata  of  coal  called  The  Thick  or  Ten  Yard  Goal,  and  the  Heathen 
Goal,  and  of  ironstone  called  the  Gubbin  Ironstone  and  the  White  Iron 
stone,  lying  below  the  Thick  Goal,  and  the  Penny  Earth  Ironstone,  and 
all  other  ironstone  lying,  or  which  might  be  found,  above  the  Thick 
Goal,  the  said  minerals  being  part  of  the  minerals  demised  and  assigned 
as  aforesaid :  That  the  defendants  afterwards  refused  to  permit  the 
plaintiffs  to  work  the  mines  mentioned  in  the  said  notice,  or  any  part 
thereof,  and  caused  the  plaintiffs  to  be  served  with  a  written  notice 
addressed  to  them,  in  the  words  and  figures  following : — 

^^  To  Messrs.  James  Evers  Swindell  and  Charles  Evers  Swindell,  of 
Gradley,  in  the  county  of  Worcester,  coal-masters : 

^'  You  having  given  notice  of  your  intention  to  work  under  and  within 
the  distance  of  twelve  yards  on  each  side  of  that  portion  of  the  canal, 
tunnel,  and  works  called  The  Dudley  Tunnel,  now  belonging  to  the 
company  of  proprietors  of  The  Birmingham  Canal  Navigations,  con- 


258] 


COMMON  BENCH  REPORTS.     (9  J.  SCOTT.     N.  S.)         258 

structed,  as  alleged,  in  pursuance  of  an  act  passed  in  the  16  6.  8,  c. 
Ixvi.,  which  lies  between  the  points  marked  A.  and  B.  on  the  plan 
annexed  to  the  said  notice,  situate,  lying,  and  being  in  the  parish  of 
Dudley,  in  the  county  of  Worcester,  tne  following  minerals,  namely,  all 
»nd  singular  the  mines,  beds,  and  strata  of  coal  called  The  Thick  or  Ten 
Yard  Coal  and  the  Heathen  Coal,  and  the  ironstone  called  the  Gubbin 
Ironstone  and  the  White  Ironstone,  lying  below  the  Thick  *Coal,   r#ocQ 
and  the  Penny  Earth  Ironstone,  and  all  other  ironstone  lying  or  ^ 
which  might  be  found  above  the  Thick  Coal,  I,  the  undersigned  Robert 
Thomas,  clerk  to  the  company  of  proprietors  of  The  Birmingham  Canal 
Navigations,  do  hereby  give  you  and  each  of  you  notice  that  the  said 
company  of  proprietors  of  the  Birmingham  Canal  Navigations  have,  in 
conformity  with  the  provisions  and  requirements  of  the  said  act  of  par- 
liament, and  of  other  the  acts  of  parliament  relating  thereto,  inspected 
the  said  mines:  And  I  further  give  you  and  each  of  you  notice  that  the 
eaid  company  of  proprietors  of  The  Birmingham  Canal  Navigations 
refuse  to  permit  you  or  either  of  you,  and  also  refuse  to  permit  the 
owners  or  proprietors  of  the  said  mines  or  any  or  either  of  the  said 
owners  or  proprietors,  and  also  refuse  to  permit  any  other  person,  to 
work  such  part  of  the  said  mines  as  lie  under  the  said  Dudley  Tunnel  or 
within  twenty  yards  of  the  same,  or  any  part  thereof,  as  you  or  either 
of  you,  or  the  owners  or  proprietors  of  the  said  mines,  or  any  or  either 
of  such  owners  or  proprietors,  or  any  other  person  might  have  come  at 
and  actually  gotten :  And  I  further  give  notice  to  you  and  every  of  you, 
and  to  the  owners  or  proprietors  of  the  said  mines,  and  to  each  of  such 
owners  or  proprietors,  and  to  all  other  persons  whom  it  may  concern, 
not  to  work,  and  to  desist  from  working,  such  part  of  the  said  mines  as 
aforesaid :  And  I  lastly  give  you  and  each  of  you  notice,  that,  if  you 
attempt  to  work  such  part  of  the  said  mine  as  aforesaid,  the  said  com- 
pany of  proprietors  of  The  Birmingham  Canal  Navigations  will  take 
immediate  proceedings  in  the  High  Court  of  Chancery  to  obtain  a  writ 
of  injunction  to  restrain  you  from  so  doing;   and  you  will  be  held 
answerable  to  the  said  company  of  proprietors  for  all  injury,  damages, 
loss,  and  expenses  they  may  sustain  or  be  put  unto  by  reason  of  such 
unlawful  act. 
*'^  Given  under  my  hand  the  15th  day  of  January,  1857.  r*^a(\ 

"Robert  Thomas."  L  ^" 
Averment,  that  the  plaintiffs,  upon  being  served  with  such  last-men- 
tioned notice,  ceased  and  abstained  from  working  the  said  minerals 
within  twenty  yards  of  the  aforesaid  tunnel,  and  left  there  a  large  quan- 
tity of  coal  and  ironstone  which  but  for  the  defendants'  objections 
thereto  they  might  have  gotten,  and  afterwards  gave  notice  to  the  de- 
fendants that  they  had  done  so:  That,  although  the  said  defendants  did 
as  aforesaid  refuse  to  permit  the  said  plaintiffs  to  work  such  part  of  the 
Baid  mines  as  lay  under  the  said  tunnel,  or  within  the  distance  aforesaid, 
as  they  might  have  come  at  and  actually  gotten,  and  although  three 
calendar  months  after  such  refusal  had  elapsed,  the  defendants  did  not 
pay  or  cause  to  be  paid  to  the  plaintiffs,  being  the  workers  of  the  said 
mines  as  aforesaid,  such  price  or  prices  for  the  same  as  in  the  said  first- 
mentioned  act  of  parliament  in  that  behalf  specified,  but,  on  the  con- 
trary thereof,  disputed  their  liability  to  pay  for  the  same,  and  the 
amount  payable  by  them,  and  took  no  steps  to  ascertain  such  amount ; 
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and  thereupon  the  plaintiffs  did  duly  inform  the  commissioners  then  in 
ejcistence  and  duly  appointed  by  virtue  of  the  acts  aforesaid  of  and 
make  their  complaint  to  them  in  the  premises,  and  did  request  and 
desire  them  or  any  five  or  more  of  them  to  take  such  proceedings  under 
and  according  to  the  said  first-mentioned  act  that  a  meeting  of  the  said 
commissioners  might  be  summoned  and  take  place  for  the  settling  and 
ascertaining  by  them  the  said  commissioners  or  any  five  or  more  of 
them  of  the  said  question  and  dispute  between  the  plaintiffs  arid  de- 
fendants as  to  the  price  or  prices  to  be  paid  by  the  defendants  to  the 
*9m  P'*^^^*''^'^  f^^  ^^®  ^^^^  mines  which  they  so  ceased  to  *work  and 

-I  desisted  from  working  as  aforesaid :  That,  afterwards,  five  of 
the  said  commissioners  for  the  time  being  duly  qualified  and  empowered 
for  that  purpose,  at  the  request  of  the  plaintiffs,  duly  appointed  the  25th 
of  January,  1859,  at  Dudley,  in  the  county  of  Worcester,  being  a  place 
within  two  miles  of  the  said  canal,  for  a  general  meeting  for  the  pur- 
pose of  proceeding  to  adjudicate  upon  the  said  information  and  com- 
plaint of  the  plaintiffs,  and  for  settling,  determining,  ascertaining,  and 
adjusting  the  said  question  and  dispute  between  the  plaintiffs  and  de- 
fendants as  to  the  price  or  prices  to  be  paid  by  the  defendants  to  the 
said  plaintiffs  for  the  said  mines  which  they  the  plaintiffs  so  ceased  to 
work  and  desisted  from  working  as  aforesaid,  and  of  which  said  meeting 
for  the  purposes  aforesaid  due  notice  was  given  by  advertisement  and 
otherwise  as  by  the  said  acts  required :  That,  at  a  general  meeting  of 
the  said  commissioners  holden  at  the  time  and  place  last  aforesaid  in 
pursuance  of  the  said  appointment  and  notice,  the  said  information  and 
complaint  of  the  said  plaintiffs  came  on  to  be  and  the  same  was  duly  deter- 
mined and  adjusted  by  five  in  number  of  the  said  commissioners  for  the 
time  being  duly  qualified  and  appointed,  five  being  the  whole  number 
present  at  that  meeting ;  and  the  plaintiffs  and  defendants  respectively 
then  and  there  appeared  by  their  counsel  and  attorneys ;  and  the  last- 
mentioned  five  commissioners,  at  such  meeting,  by  an  examination  of 
witnesses  on  oath,  and  by  other  lawful  ways  and  means,  inquired  into 
the  premises,  and  thereupon,  all  five  concurring,  then  duly  determined 
and  adjusted  that  the  defendants  should  pay  to  the  plaintiffs  the  sum 
of  10,3502.  as  and  for  the  price  of  the  said  mines  and  minerals  so  ungot- 
ten  by  them  as  aforesaid :  That  the  defendants  were  dissatisfied  with 
the  said  determination,  and  afterwards  gave  notice  thereof  under  their 
HiOaoi  common  seal  to  the  said  ^commissioners,  and  also  to  the  said 

-'  plaintiffs;  and  thereupon  five  of  the  said  commissioners  duly 
qualified  and  authorized  in  that  behalf  did  by  their  warrant  duly  made, 
executed,  and  issued  under  their  hands  and  seals,  require  the  coroners 
of  the  county  of  Worcester,  being  the  county  in  which  the  matters  in 
question  arose,  they  being  duly  qualified,  the  sheriff  and  undersheriff 
thereof  being  each  one  of  the  company  of  proprietors  of  the  said  Bir- 
mingham Canal  Navigations,  to  impannel,  summon,  and  return  a  jury 
of  twenty-four  suflScient  and  indifferent  men  qualified  according  to  the 
laws  of  this  realm  to  be  returned  for  trials  of  issues  joined  in  Her  Ma- 
jesty's courts  at  Westminster,  to  appear  before  the  said  commissioners 
or  any  five  or  more  of  them,  at  Dudley  aforesaid,  on  Monday  the  31st  of 
October,  1859,  at  10  o'clock  in  the  forenoon,  at  the  house  of  Alice 
Smith,  called  The  Dudley  Arms,  or  the  Hotel,  to  settle  and  ascertain 
the  said  question  and  dispute  as  to  the  price  or  prices  to  be  paid  by  the 
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iefendants  to  the  plaintiffs  for  the  said  mines  which  they  the  said  plain- 
tiffs so  ceased  to  work  and  desisted  from  working  as  aforesaid :  That 
afterwards,  at  the  time  and  place  last  aforesaid,  such  place  being  within 
two  miles  of  the  said  canal,  before,  &c.,  &c.,  being  five  of  the  said  com- 
missioners for  the  time  being  duly  appointed  and  qualified  as  aforesaid, 
assembled  at  a  meeting  of  the  said  commissioners,  and  a  jury  duly  sum- 
moned by  the  said  coroners  in  pursuance  of  the  said  warrant  the  said 
31st  of  October  being  not  less  than  nine  or  more  than  fourteen  days 
after  the  service  of  the  said  warrant  on  the  said  coroners,  as  required 
by  the  first  before  mentioned  act  (s.  12),  the  said  jury  having  been  duly 
sworn,  and  all  things  having  been  done,  and  all  times  having  elapsed  to 
render  the  said  meeting  a  lawful  meeting  for  the  purpose  aforesaid,  the 
plaintiffs  and  defendants  appeared  before  the  said  commissioners  and 
*jnry  by  their  respective  counsel  and  attorneys,  and  witnesses  r»o^Q 
for  the  plaintiffs  and  also  for  the  defendants  were  duly  summoned  ^ 
on  oath ;  and  the  jury  then  upon  their  oaths  did  duly  and  according  to 
the  provisions  of  the  said  acts  assess,  settle,  and  ascertain  the  sum  of 
money  to  be  paid  by  the  defendants  as  the  prices  to  be  paid  to  the  plain- 
tiffs for  the  said  mines  which  they  so  ceased  and  desisted  from  working 
as  aforesaid,  at  the  sum  of  8OOOI ;  and  thereupon  the  last-men tionel 
commissioners  did  pronounce  and  give  judgment  for  the  said  sum  of 
money  so  assessed  by  the  said  jury  as  aforesaid,  that  is  to  say,  for  the 
said  sum  of  8000Z.  to  be  paid  to  the  plaintiffs  by  the  defendants  :  And 
that,  by  reason  of  the  premises,  an  action  had  accrued  to  the  plaintiff 
to  demand  and  recover  the  said  sum  of  8000Z.  from  the  defendants ;  yet 
the  defendants  had  not  paid  the  said  sum  of  8000Z.  nor  any  part  thereof 
to  the  plaintiffs,  &c. 

The  defendants  pleaded, — first,  that  the  said  minerals  which  the  plain* 
tifis  ceased  and  abstained  from  working,  and  the  said  coal  and  ironstone 
80  left  ungotten  by  the  plaintiffs  as  in  the  declaration  mentioned,  and 
every  part  thereof,  were  situate  under  or  within  twenty  yards  of  the 
sjiid  tunnel  made  by  virtue  of  the  said  secondly  recited  act ;  and  that 
the  same  could  not,  nor  could  any  part  thereof,  have  been  worked  or 
gotten  without  opening  or  carrying  on  work  for  digging,  getting,  or  dis- 
covering mines  or  minerals  under  the  said  tunnel  or  within  twenty  yards 
of  the  same ;  and  that  the  defendants  did  not  then  consent  and  never 
had  or  have  consented  to  the  plaintiffs  or  any  other  person  opening  or 
carrying  on  any  such  work.  • 

Secondly,  that  the  said  minerals  which  the  plaintiffs  ceased  and  ab- 
stained from  working,  and  the  said  coal  and  ironstone  which  they  left 
ungotten,  could  not  nor  *could  any  part  thereof  have  been  r^ttofiA, 
worked,  taken,  and  carried  away  without  serious  and  irreparable  '- 
injury  to  the  said  navigation  in  the  said  secondly  recited  act  mentioned ; 
and,  by  reason  thereof^  it  was  not  lawful  to  or  for  the  plaintiffs  during 
«ill  or  any  part  of  the  time  that  they  so  ceased  and  abstained  from  work- 
ing, and  left  the  said  coal  and  ironstone  ungotten,  to  have  worked,  taken, 
or  carried  away  the  said  minerals,  coal,  and  ironstone,  or  any  part 
thereof. 

Thirdly,  that  the  said  tunnel  made  by  virtue  of  the  said  secondly  recited 
act  as  in  the  declaration  mentioned,  was  constructed  and  had  continued 
to  exist  in  the  same  state  and  condition  for  more  than  sixty  years  before 
the  said  time  when  the  plaintiffs  ceased  and  abstained  from  working  as 
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in  the  declaration  mentioned ;  that  a  part  of  the  said  tunnel,  and  of  the 
said  canal  passing  through  the  said  tunnel,  that  is  to  say,  for  the  length 
of  577  yards,  were  and  are  made  and  constructed  in,  through,  and  upon 
land  which  was  conveyed  and  assigned  to  the  said  company  of  proprie- 
tors of  the  Dudley  Canal  Navigation  in  the  declaration  mentioned,  by 
the  said  John  Lord  Viscount  Dudley  and  Ward,  who  was  the  then  ovmer 
and  proprietor  thereof,  immediately  before  the  making  and  constrpcting 
of  the  said  tunnel  and  canal,  and  with  the  intention  and  for  the  purpose 
that  the  said  part  of  the  said  tunnel  and  canal  should  be  made  and  con- 
structed in,  through,  and  upon  the  same  in  the  manner  in  which  the 
same  were  afterwards  so  made  and  constructed  and  now  continue  to 
exist ;  that,  at  the  times  of  such  conveyance  and  assignment,  and  of  the 
making  of  the  said  part  of  the  said  tunnel  and  canal  respectively,  the 
said  John  Lord  Viscount  Dudley  and  Ward  was  also  the  owner  and  pro- 
prietor of  all  the  lands,  mines,  and  minerals  then  and  still  lying  under 
mnoe-t  and  within  twenty  yards  of  the  said  part  of  the  said  ^tunnel, 

-^  including  the  said  minerals  which  the  plaintiffs  so  ceased  and 
abstained  from  working,  and  the  said  coal  and  ironstone  so  left  ungotten 
by  the  plaintiffs  as  alleged :  That  all  the  estate  and  interest  of  the  plain- 
tiffs in  the  last-mentioned  minerals,  coal,  and  ironstone  came  to  and  was 
derived  by  the  plaintiffs  from  the  said  John  Lord  Viscount  Dudley  and 
Ward,  and  from  his  estate  and  interest  therein  at  the  times  of  the  said 
conveyance  and  assignment,  and  of  the  making  of  the  said  part  of  the 
said  tunnel  and  canal  as  aforesaid,  by  divers  mesne  assignments :  That, 
at  all  times  from  the  making  and  constructing  of  the  said  part  of  the 
said  tunnel  and  canal  up  to  the  commencement  of  this  suit,  the  said 
minerals,  coal,  and  ironstone  above  mentioned,  and  every  part  thereof, 
had  supported  and  upheld,  and  were  necessary  and  required  for  the  sap- 
porting  and  upholding  of  the  said  part  of  the  said  tunnel  and  canal,  and 
the  said  part  of  the  said  tunnel  and  canal  would  without  such  support 
and  upholding  by  the  said  minerals,  coal,  and  ironstone,  and  every  part 
thereof,  have  been  seriously  and  irreparably  injured,  and  would  have 
fallen  in  and  been  destroyed. 

Fourthly,  that,  in  and  by  the  said  indenture  of  lease  of  the  1st  of 
April,  1837,  the  said  Samuel  Evers  and  Robert  Martin,  for  themselves, 
their  heirs,  executors,  administrators,  and  assigns,  jointly  and  severally 
covenanted,  promised,  and  agreed  to  and  with  the  said  Henry  Lord 
Bishop  of  Exeter,  Edward  Baron  Hatherton,  Francis  Downing,  and  John 
Benbow,  their  executors,  administrators,  and  assigns,  and  to  and  with 
the  persons  or  person  for  the  time  being  entitled  under  the  said  will  of 
the  said  Earl  of  Dudley  in  reversion  immediately  expectant  on  the  said 
term  of  twenty-one  years  thereby  granted  (among  other  things),  that 
they  the  said  lessees,  their  executors,  administrators,  or  assigns,  should 
*^f)61  ^^^  would  at  their  own  costs  and  charges  ""continue  without 

-^  intermission  or  delay  to  work  the  said  mines  thereby  demised, 
and  raise  and  get  coal  and  ironstone  thereout  until  the  whole  of  the 
same  mines  or  as  great  a  quantity  thereof  as  by  working  the  said  mines 
in  a  diligent  and  effectual  manner  could  or  might  be  gotten  should  be 
worked  out,  except  the  ribs  and  pillars  which  must  necessarily ^  or  which 
the  said  lessors  might  require  to  hcy  left :  That  the  said  minerals  which 
the  plaintiffs  so  ceased  and  abstained  from  working,  and  the  said  coal 
and  ironstone  which  they  so  left  ungotten,  were  a  rib  within  the  meaning 
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of  the  said  covenant:  That,  before  the  time  when  the  plaintiffs  first 
ceased  and  abstained  as  in  the  declaration  mentioned,  William  Baron 
Dudley  and  Ward,  who  then  was  the  person  for  the  time  being  entitled 
under  the  said  will  of  the  said  Earl  of  Dudley  in  reversion  immediately 
expectant  on  the  said  term  of  twenty-one  years,  did  require  the  said 
minerals,  coal,  and  ironstone  above  mentioned  to  be  left  by  the  plaintiffs 
under  their  said  covenant  as  and  for  such  rib  as  aforesaid,  and  of  such 
bis  requirement  duly  gave  notice  to  the  plaintiffs  then  being  the  lessees 
of  the  said  demised  premises ;  and  everything  was  done  and  happened 
necessary  for  the  said  requirement  and  notice  being,  and  the  same  were, 
a  good  and  effectual  requirement  under  the  said  covenant  during  all  the 
time  that  the  plaintiffs  ceased  and  abstained  from  working  the  said 
minerals  and  left  the  said  coal  and  ironstone  ungotten,  and  for  entitling 
the  lessor  or  lessors  for  the  time  being  to  have  the  said  covenant  per- 
formed and  observed  by  the  plaintiffs  during  all  the  said  time. 

Fifthly,  that  the  plaintiffs  did  not  cease  and  abstain  from  working  the 
said  minerals  within  twenty  yards  of  the  tunnel  in  the  declaration  men- 
tioned, as  alleged. 

Sixthly,  that,  after  the  plaintiffs  caused  to  be  served  the  said  notice 
in  the  declaration  first  mentioned,  and  "^after  they  the  defendants  ri^oa'T 
refused  to  permit  the  plaintiffs  to  work  the  mines  mentioned  in  1- 
the  said  notice,  or  any  part  thereof,  and  caused  the  plaintiffs  to  be 
served  yrith  the  notice  in  the  declaration  secondly  mentioned,  and  before 
the  information  by  the  plaintiffs  to  the  commissioners  as  in  the  declara- 
tion mentioned,  they  the  plaintiffs  wholly  withdrew,  abandoned,  waived, 
and  gave  up  the  said  first-mentioned  notice,  and  all  their  rights  and 
powers  thereunder,  and  claimed  to  work,  get,  and  carry  away  the  said 
coal  and  ironstone  mentioned  in  the  said  notice  within  twenty  yards  of 
the  said  tunnel,  and  did  in  fact  work,  get,  and  carry  away  a  portion  of 
the  said  coal  and  ironstone  within  twenty  yards  of  the  said  tunnel 
accordingly. 

The  plaintiffs  demurred  to  each  of  these  pleas,  the  grounds  of  demurrer 
alleged  being, — As  to  the  first  plea,  ^^  because  the  clause  on  which  it  is 
founded  is  qualified  by  subsequent  parts  of  the  acts  of  parliament  which 
give  compensation  for  the  minerals  if  the  company  do  not  consent." 

As  to  the  second  plea,  '*  because,  on  the  true  construction  of  the  act, 
the  owners  of  mines  may  get  them  although  they  may  thereby  do  irre- 
parable injury  to  the  navigation,  if  the  company  will  not  pay  for  them 
and  put  the  mine^owner  in  a  situation  to  enforce  such  payment,  as  pro- 
vided by  the  act." 

As  to  the  third  plea,  '^  because  it  is  founded  on  the  assumption  that 
the  proprietors  of  the  canal  have  acquired  a  right  of  support  by  the 
minerals,  such  as  is  usually  acquired  under  the  ordinary  conveyances, 
whereas  the  act  of  parliament  shows  that  the  right  was  not  to  be  so 
acquired,  but  to  be  purchased,  if  required,  when  the  mine-owner  was 
about  to  work  the  coal." 

As  to  the  fourth  plea,  "  because  it  does  not  show  any  want  of  juris- 
diction in  the  commissioners  or  the  '^'compensation  jury :  and  r»oi;o 
the  defendants  cannot  raise  the  question  of  a  breach  of  covenant  '- 
to  which  they  are  no  parties,  ana  to  the  advantage  of  which  they  have 
no  right  or  title." 

As  to  the  fifth  plea,  ^^  because  the  rights  of  the  company  and  mine* 
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owner  were  fixed  by  the  notice  of  the  company  not  to  work ;  and,  if 
the  mine-owner  did  work  afterwards,  be  was  liable  to  an  action  at  the 
suit  of  the  company  for  doing  so,  but  did  not  lose  his  right  to  compen- 
sation for  the  minerals  he  left." 

As  to  the  sixth  plea,  '^  because  the  plaintiffs  could  not  abandon  their 
notice  and  their  rights  under  it  without  the  agreement  and  consent  of 
the  defendants,  who  had  acquired  an  absolute  right  to  have  the  minerals 
left ;  so  that  any  act  of  working  of  the  plaintiffs  consequent  on  the  sup- 
posed abandonment  was  an  injury  to  the  defendants,  for  which  their 
remedy  was  by  action  and  injunction,  but  left  the  plaintiffs  the  right  to 
call  for  their  compensation  for  the  minerals  left  by  them,  when  they  took 
the  proper  view  of  their  case." 

Replication  to  the  third  plea, — that  the  land  which  was  conveyed  and 
assigned  to  the  company  of  proprietors  of  the  Dudley  Canal  Navigation 
by  the  said  John  Lord  Viscount  Dudley  and  Ward,  as  in  the  said  third 
plea  mentioned,  was  so  conveyed  under  and  subject  to  the  provisions  of 
the  act  of  parliament  in  the  declaration  secondly  mentioned,  and  not 
otherwise. 

The  defendants  demurred  to  the  replication  to  the  third  plea,  one 
ground  of  demurrer  being  '^  that  there  is  nothing  in  the  provisions  of 
the  act  of  parliament  which  would  entitle  the  plaintiffs  to  be  paid  for 
the  minerals." 

Joinders  in  demurrer. 
♦2691  *Grr<^y  (with  whom  was  Bovitt^  Q.  C),  for  the  plaintiffs.(a) — The 
-^  general  question  of  the  right  to  be  paid  compensation  for  the  value 
of  the  minerals  within  the  prescribed  distance  from  the  canal,  where  the 
owners  have  been  prevented  by  the  company  from  working  them,  was  de- 
cided by  Vice- Chancellor  Wood,  assisted  by  the  late  Mr.  Justice  Crowder : 
and  the  plaintiffs'  right  was  affirmed  by  the  judgment  of  the  Court  of 
Queen's  Bench  upon  a  special  case,  that  court  conceiving  the  matter  to  be 
concluded  by  the  decision  in  Chancery.  One  question  intended  to  be 
raised  here  is,  that  which  was  raised  in  the  Court  of  Exchequer  in  Fletcher 
V.  The  Great  Western  Railway  Company,  4  Hurlst.  k  N.  242,t  and  in  the 
Exchequer  Chamber  in  the  same  case  in  error.  The  Great  Western  Rail- 
way Company  v,  Fletcher,  6  Hurlst.  &;  N.  689.t  It  was  there  held, 
that  a  railway  company,  which,  by  agreement  with  the  owner,  has  pur- 
chased his  land  for  the  purpose  of  their  railway,  and  taken  a  conveyance 
in  the  form  prescribed  by  the  Lands  Clauses  Consolidation  Act,  1845 
(8  &  9  Vict.  c.  18),  and  which,  after  notice  pursuant  to  the  78th  section 
of  the  Railways  Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  20),  of 
the  owner's  intention  to  work  the  minerals  under  the  railway,  has  refused 
to  make  him  compensation,  is  not  entitled  to  the  adjacent  or  subjacent 
support  of  the  minerals,  but  the  owner  is  entitled  to  get  them,  although 
the  working  them  may  cause  the  surface  to  subside ;  and  that,  where/ 
under  such  circumstances,  the  company  had  given  notice  that  the  work- 
*2701  ^^^  ^^^  mines  *would  destroy  the  support  of  the  railway,  the  owner 
^  of  the  minerals  was  entitled  to  recover  the  compensation  which 

(a)  The  point  marked  for  argament  on  the  part  of  the  plaintiffs,  as  to  the  demurrer  to  the 
replication  to  the  third  plea,  was  as  follows  : — 

"  That  the  provision s  of  the  act  of  parliament  entitle  the  plaintiffs  to  be  paid  for  the  minerals 
nnder  the  oircumstaoces  disclosed  in  the  declaration,  the  third  plea,  and  the  replication 
thereto." 
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had  been  assessed  under  the  78th  section.  The  fourth  plea  is  clearly 
bad:  it  relies  upon  an  exception  in  the  lease  under  which  the  plaintiffs 
are  entitled  to  work  the  mines,  and  seeks  to  imply  from  that  a  covenant 
on  the  part  of  the  plaintiffs  as  lessees  to  leave  the  ribs  and  pillars.  As- 
suming that  this  did  amount  to  a  covenant,  it  would  be  no  answer  to  the 
action.  But  it  is  submitted  that  there  is  neither  a  covenant  in  terms 
nor  anything  from  which  a  covenant  can  be  implied.  The  lessees  are  to 
get  all  the  coal  except  such  ribs  and  pillars  as  are  necessary  to  be  left 
or  which  the  lessors  might  require  to  be  left.  That  exception  was  merely 
to  prevent  the  lessees  being  charged  with  a  breach  of  their  covenant  to 
work  out  all  the  coal,  for  leaving  ribs  and  pillars  which  they  might  judge 
necessary  for  the  support  of  the  surface  land,  or  as  they  might  be  reason- 
ably and  properly  required  by  the  lessors  to  leave  unworked.  Every 
covenant  must  be  pleaded  according  to  its  legal  effect:  Chester  v.  Willan, 
2  Wms.  Saund.  96  }.  In  all  cases  where  covenants  have  been  implied, 
they  have  been  necessarily  implied.  Here,  the  whole  instrument  is  not 
set  out,  so  as  to  enable  the  court  to  make  the  implication  it  is  asked  to 
make.  Then,  it  is  submitted  that  it  is  not  competent  to  the  defendants  to 
raise  the  question  in  this  action :  it  must  be  taken  to  have  been  decided 
by  the  commissioners  and  by  the  finding  of  the  jury  upon  whose  assess- 
ment the  commissioners  finally  gave  their  judgment :  The  Earl  of  Rad- 
nor V.  Reeve,  2  Bos.  &  P.  391.  The  12th  section  of  the  16  G.  3,  c. 
Ixvi.,  expressly  provides  that  ''  the  verdict,  and  the  judgment  thereupon 
pronounced  by  the  said  commissioners,  or  any  five  or  more  of  them,  shall 
be  binding  and  conclusive  to  all  intents  and  purposes  against  the  King's 
Majesty,  his  heirs  and  successors,  "^and  against  all  bodies  politic,  r^^^i 
corporate,  or  collegiate,  and  all  persons  whomsoever."  [Wil-  '-  " 
UAMS,  J. — Suppose  it  was  urged  before  the  jury  that  the  lessees  had  no 
right  to  take  the  ribs  or.  pillars,  would  not  the  answer  to  that  be  that  the 
jury  were  only  to  assess  the  amount  of  compensation,  not  to  determine 
the  right  ?J  The  title  is  not  in  question  here :  the  right  to  the  coal  is 
unquestionably  in  the  plaintiffs.  [Willes,  J. — May  not  the  exception 
be  void  for  unreasonableness  ?  It  is,  to  leave  so  much  as  may  be  neces- 
sary, or  as  the  lessors  may  require  to  be  left.]  No  doubt  it  would,  be 
the  lessors'  interest  to  get  as  much  left  as  possible.  [Btles,  J. — It  may 
be,  that,  if  the  lessors  are  entitled  to  anything,  the  lessees  would  be  trus- 
tees for  them :  and  that  would  suffice  for  the  purpose  of  to-day.]  (a)  The 
fifth  plea  states  that  the  plaintiffs  did  not  cease  and  abstain  from  work- 
ing the  said  minerals  within  twenty  yards  of  the  tunnel  aforesaid,  as 
alleged ;  and  the  sixth,  that,  after  the  plaintiffs  caused  to  be  served  the 
said  notice  in  the  declaration  first  mentioned,  and  after  they  the  defend- 
ants refused  to  permit  the  plaintiffs  to  work  the  mines  mentioned  in  the 
said  notice,  or  any  part  thereof,  and  caused  the  plaintiffs  to  be  served 
with  a  notice  in  the  declaration  secondly  mentioned,  and  before  the  in- 
formation by  the  plaintiffs  to  the  commissioners  as  in  the  declaration 
mentioned,  they  the  plaintiffs  wholly  withdrew,  abandoned,  waived,  and 
gave  up  the  said  first-mentioned  notice,  and  all  their  rights  and  powers 
thereunder,  and  claimed  to  work,  get,  and  carry  away  the  said  coal  and 
ironstone  mentioned  in  the  said   notice  within  twenty  yards  of  the 

(a)  It  WM  stated  that  the  jnry  had  in  fact  given  compensation  only  for  so  much  of  the  eoa* 
ai  the  plaintilTi  were  entitled  to  take,  leaving  the  necessary  ribs  and  pillars. 
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"^said  tunnel,  and  did  in  fact  ^ork,  get,  and  carry  away  a  portion 
of  the  said  coal  and  ironstone  within  twenty  yards  of  the  sidd 
tunnel  accordingly.  Now,  the  legal  effect  of  the  two  notices  was  this, — 
When  the  lessees  give  the  company  notice  of  their  intention  to  work 
within  the  distance  mentioned  in  the  58th  section,  it  is  for  the  companj 
to  say  whether  or  not  they  will  allow  it.  They  determine  that  option 
by  giving  the  parties  notice  not  to  work.  From  that  moment  their  re- 
spective rights  are  ascertained  and  fixed.  The  notice  cannot  be  waived : 
it  is  a  statutory  contract.  If  the  plaintiffs  have  done  wrong  in  getting 
the  coal  after  notice,  they  may  be  liable  in  a  cross-action.  Bat  it  is  no 
answer  to  this  claim. 

Horace  Lloyd  (with  whom  was  Phip%on\  for  the  defendant8.(a) — The 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendants  were  as  follows  : — 

"  1.  That  the  declaration  is  bad,  and  the  first  plea  is  good  : 

"2.  That)  under  the  58th  section  of  the  16  0<  3,  o.  IzTi.,  there  is  an  absolute  prohibition 
against  the  owners  of  mines  getting  minerals  under  and  within  twenty  yards  of  any  tunnel, 
without  the  consent  of  the  company  : 

"  3.  That  the  provision  in  the  latter  part  of  the  same  section,  as  to  getting  minerals  under 
and  within  the  distance  of  twelve  yards  from  the  canal,  Ac,  '  except  a§  thereinafter  mentioHedj* 
relates  to  parts  of  the  canal  other  than  a  tunnel,  and  in  no  way  qualifies  such  absolute  pro- 
hibition :" 

**  4.  That  the  61st  section  of  the  same  act  relates  to  the  provision  in  the  latter  part  of  the 
58th  section  as  mentioned  above,  and  to  the  getting  of  minerals  under  and  within  the  distance 
of  twelve  yards  of  parts  of  the  canal  other  than  a  tunnel,  and  does  not  qualify  the  absolute 
prohibition  against  getting  minerals  under  or  within  twenty  yards  of  a  tunnel,  or  entitle  the 
owners  of  minerals  under  or  within  twenty  yards  of  a  tunnel  to  any  compensation  for  leaving 
them  ungotten : 

"  5.  That  the  second  plea  is  good ;  and  that,  although  by  the  78th  section  of  the  same  act, 
the  mines  and  minerals  under  the  land  of  the  company,  and  the  right  of  working  them  (sub- 
ject to  the  conditions  and  restrictions  contained  in  the  act),  are  reserved  to  the  owners  of  sach 
mines,  the  right  to  work  them  is  subject  to  the  proviso  at  Uie  end  of  that  section,  that  no 
injury  be  thereby  done  to  the  navigation : 

"  6.  That,  under  the  circumstances  stated,  and  by  reason  of  the  provisions  of  the  78th  sec- 
tion, the  plaintiffs  never  were  at  any  time  entitled  to  get  the  minerals  in  question,  and  cannot 
claim  compensation  for  abstaining  from  getting  them : 

"  7.  That  the  third  plea  is  good ;  and  that,  under  the  circumstances  stated  In  that  plea,  tiie 
defendants  had  acquired  an  easement  as  against  the  plaintiffs  to  have  their  canal  and  tunnel 
supported  by  the  plaintiffs'  minerals,  and  the  plaintiffs  were  bound  to  leave  the  minerals  for 
tills  purpose : 

"8.  That  the  plaintiffs,  being  bound  to  leave  the  minerals  for  the  purposes  of  such  support, 
and  having  no  right  or  power  to  get  the  same,  cannot  claim  compensation  under  the  6l8t  sec- 
tion of  the  act  for  abstaining  from  getting  them : 

**  9.  That  the  replication  to  the  third  plea  is  bad ;  and  that,  notwithstanding  the  land  men- 
tioned might  be  conveyed  under  the  act  of  parliament,  the  defendants  were  nevertheless  enti- 
tled to  the  easement  claimed,  aiul  the  plaintiffs  were  bound  to  leave  the  minerals  ungotten : 

**  10.  That  the  replication  is  also  bad,  because  there  is  nothing  in  the  provisions  of  the  act 
entitling  the  plaintiffs  t«  such  compensation  as  they  claim: 

'*  11.  That  the  fourth  plea  is  good ;  that  the  effect  of  the  covenant  set  out  is,  to  except  from 
the  lease  such  ribs  and  pillars  as  are  therein  referred  to,  and  consequently  that  the  minerals 
in  question  (which  are  admitted  to  be  a  rib  within  the  meaning  of  the  deed)  were  not  the  pro- 
perty of  the  plaintiffs,  but  of  the  owner  of  the  reversion  : 

"  12.  That,  whether  the  effect  of  the  covenant  be  this  or  not,  the  plaintiffs,  by  reason  of  this 
oovenant,  were  not  entitled  to  get  the  said  minerals,  and  oonsequentiy  cannot  claim  compensa- 
tion for  abstaining  fh>m  getting  them : 

**  13.  That  the  fifth  plea  is  good ;  and  that,  to  entitle  the  plaintiffs  to  compensation  under  the 
61st  section,  it  was  necessary  that  they  should  comply  with  the  notice  given  by  the  company, 
and  should  cease  and  abstain  from  working  the  minerals : 

"  14.  That,  if  the  plaintiffs  did  not  cease  and  abstain  Arom  working  upon  the  refiisal  of  the 
company,  but  worked  from  that  time  and  during  the  whole  of  the  three  calendar  months  after 
such  notice  (which  is  consistent  with  the  declaration  and  fifth  plea),  they  could  not  bo  at  the 
end  of  the  three  calendar  months  entitled  to  be  paid  compensation  under  the  61st  section  : 
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questions  which  arise  upon  the  *fifth  and  sixth  pleas  are  two, —  r*o7Q 
first,  whether  the  working  of  the  minerals  within  twenty  yards  of  ^ 
the  tunnel  was  an  answer  to  the  plaintiffs'  claim^ — secondly,  whether  it 
was  not  competent  to  the  plaintiffs  to  abandon  their  notice  and  waive  all 
their  rights  ^thereunder,  at  all  events  within  the  three  months.   r«o74 
The  59th  section  of  the  16  G.  3,  c.  Ixvi.,  enacts  that  ^^  no  owner  ^ 
or  proprietor  of  any  mines  or  minerals,  their  workmen  or  servants,  or 
other  persons  whatsoever,  shall,  on  any  account  whatever,  open,  dig, 
8ink,  or  carry  on  any  work  for  the  getting  of  coal,  limestone,  ironstone, 
or  mineral,  within  the  distance  of  twelve  yards  from  the  said  intended 
canal,  or  any  reservoir  or  reservoirs  to  be  made  by  the  said  company  of 
proprietors,  their  successors  or  assigns,  as  aforesaid,  nor  shall  any  coals 
or  other  minerals  be  got  under  any  part  of  the  said  canal,  or  the  towing- 
paths  thereunto  belonging,  or  under  any  such  reservoir  or  reservoirs  as 
aforesaid,  or  within  or  under  any  land  or  ground  lying  within  the  dis- 
tance of  twelve  yards  of  either  side  of  the  said  canal,  or  any  such  reser- 
voir or  reservoirs,  or  other  works,  on  any  account  whatsoever,  except  as 
'^'hereinafter  mentioned,  without  the  consent  of  the  said  company  ri^oni^ 
of  proprietors,  their  successors  and  assigns,  in  writing,  under  their  ^ 
common  seal,  for  that  purpose  first  had  and  obtained."     By  s.  62,  the 
owners  of  any  mine  lying  under  the  canal,  towing-paths,  reservoirs,  and 
other  works,  or  within  the  distance  thereinbefore  limited,  being  desirous 
of  working  the  same,  must  apply  to  the  company  for  permission,  who,  if 
they  refuse  to  permit  such  working,  must  make  compensation  to  the 
owners, — such  compensation  to  be  assessed  by  a  jury,  if  the  parties  can- 
not agree,  within  three  months  after  such  refusal.     The  plaintiffs  here 
gave  notice  under  that  section.     The  riehts  of  the  parties  are  inchoate 
until  the  expiration  of  the  three  months.     But,  if  the  owner  goes  on 
working  in  the  meantime,  he  surely  cannot  be  entitled  to  claim  compen- 
sation.    It  goes  to  th^  very  root  of  the  claim  for  compensation,  that  the 
owners  have  in  consequence  of  the  company's  refusal  to  consent  ta  the 
working  been  deprived  of  the  coal.     The  notice  to  work  and  to  claim 
compensation  for  being  obstructed  in  the  working  remits  the  parties  to 
their  original  position.     The  question  which  arises  upon  the  fourth  plea 
is  rather  one  of  construction  than  of  general  principle.     It  turns  upon 
the  meaning  to  be  given  to  the  words  '^  except  the  ribs  and  pillars  which 
must  necessarily  be  left  or  which  the  lessors  may  require  to  be  left." 
The  question  is  whether  that  is  an  implied  covenant,  or  obligatory  on 
the  lessees  to  leave  the  ribs  and  pillars  if  required  by  the  lessors.     It  is 
said  that  it  is  merely  in  the  nature  of  an  exception  out  of  a  covenant, 
which  would  otherwise  be  imperative.     The  lessees  are  bound  to  leave 
what  is  necessary  for  the  support  of  the  surface,  and  such  other  ribs  and 
pillars  as  the  lessors  may  require.     That  necessarily  implies  that  the 
lessors  shall  have  a  right  to  re(]|uir6  ribs  and  pillars  to  be  left.     An  in- 
stance of  *an  implied  covenant  is  to  be  found  in  the  case  of  Wood  r»o7f$ 
V.  The  Copper  Miners  Company,  14  C.  B.  428  (E.  C.  L.  R.  vol.  ^ 
78).    [Williams,  J. — If  a  covenant  to  abstain  from  working  out  the 

"  15.  That  it  wm  competent  to  the  pUintiffs  at  any  time  to  withdraw,  abandon^  waire,  and 
give  np  their  notice,  and  all  their  righti  and  powers  under  it : 

**  16.  That,  at  any  rate,  it  wai  competent  to  the  plaintiffs  so  to  do  within  the  period  of  three 
calendar  months  next  after  snch  refusal,  and  before  the  time  arriired  at  which  they  conld  be 
entitled  to  be  paid  any  compensation." 
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minerals  in  which  the  lessees  may  be  required  by  the  lessors  to  leave  is 
necessarily  to  be  implied,  your  argument  is  well  founded.  Willes,  J., 
referred  to  Doe  d.  Rogers  v.  Price,  8  C.  B.  894  (E.  C.  L.  R.  vol.  65).] 
This  is  not  an  exception  out  of  the  demise,  but  an  exception  out  of  a 
covenant.  The  verdict  of  the  jury  is  conclusive  as  to  the  amount ;  but 
not  80  as  to  the  right, — Glover  v.  The  North  Staffordshire  Railway  Com- 
pany, 16  Q.  B.  912  (E.  C.  L.  R.  vol.  71) :  and  see  The  Queen  v.  The 
London  and  North  Western  Railway  Company,  8  Ellis  4  B.  443  (E.  C. 
L.  R.  vol.  77.)  Under  the  Lands  Clauses  Consolidation  Act,  1845,  8  k 
9  Vict.  c.  18,  8.  68,  the  jury  determine  the  amount  of  injury  done  to  the 
land,  but  do  not  interfere  with  the  title.  So,  as  to  rights  of  way  or  water, 
the  jury  assume  the  existence  of  the  right,  and  assess  only  the  compen- 
sation for  its  invasion  or  destruction.  Here,  the  plaintiffs  did  not  cease 
to  work  in  consequence  of  the  company's  notice,  but  in  virtue  of  their 
covenant.  The  only  persons  who  under  the  circumstances  could  call 
upon  the  company  for  compensation  were  the  lessors,  the  parties  entitled 
to  the  reversion. 

Gray  was  not  called  upon  to  reply. 

Williams,  J. — I  am  of  opinion  that  our  judgment  must  be  for  the 
plaintiffs.     The  questions  arise  upon  the  demurrers  to  the  fourth,  fifth, 
and  sixth  pleas ;  and  I  am  of  opinion  that  those  pleas  are  severally  bad. 
The  fourth  plea  in  substance  states,  that,  in  and  by  the  lease  under  which 
the  plaintiffs  claim  to  be  owners  of  an  estate  in  the  minerals  in  question, 
the  plaintiffs  covenanted  with  the  lessors  that  they  would  without  inter- 
>^9771  ™^3^^^^  ^^  delay  work  the  mines  thereby  demised,  *and  raise  and 
-J   get  coal  and  ironstone  thereout,  until  the  whole  of  the  said  mines, 
or  as  great  a  quantity  thereof  as  by  working  the  said  mines  in  a  diligent 
and  effectual  manner  could  or  might  be  gotten,  should  be  worked  out, 
except  the  rib$  and  pillars  which  mtist  necessarily  or  which  the  lessors 
might  require  to  be  left.     It  then  goes  on  to  allege  that  the  minerals 
which  the  plaintiffs  so  ceased  and  abstained  from  working,  and  the  said 
coal  and  ironstone  which  they  so  left  ungotten,  were  a  rib  within  the 
meaning  of  the  said  covenant,  and  that,  before  the  time  when  the  plain- 
tiffs first  ceased  and  abstained  as  in  the  declaration  mentioned,  the  lessors 
required  the  said  minerals,  &c.,  above  mentioned  to  be  left  by  the  plain- 
tiffs under  the  said  covenant,  as  and  for  such  rib  as  aforesaid,  and  of 
such  their  requirement  duly  gave  notice  to  the  plaintiffs.     On  the  part 
of  the  defendants,  it  is  said  that  this  plea  shows  that  there  was  a  cove- 
nant, as  between  the  plaintiffs  and  their  lessors,  which  prevents  the  plain- 
tiffs from  having  such  interest  in  the  minerals  in  question  as  could  be 
submitted  to  a  jury  for  an  assessment  of  compensation.     The  first  ques- 
tion which  presents  itself  is,  whether  this  does  amount  to  a  covenant.     I 
feel  a  difficulty  in  saying,  as  far  as  we  can  learn  from  the  plea,  that  there 
is  any  such  covenant  at  all :  it  seems  rather  to  be  an  exoneration  of  the 
lessees  pro  tanto  from  the  obligation  to  work  out  the  minerals.     If  that 
be  so,  it  would  not  deprive  the  plaintiffs  of  any  right  to  work  out  the 
minerals  (or  a  portion  of  them)  for  which  compensation  is  claimed ;  it 
would  only  relieve  them  from  the  obligation  of  working  as  to  those  por- 
tions which  were  necessary  to  be  left  or  which  they  were  required  to 
leave  for  the  support  of  the  superincumbent  soil.     If  that  be  the  true 
vieWy  there  is  no  covenant,  and  the  foundation  of  the  plea  entirely  fails. 
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Assuming,  however,  that  this  *does  amount  to  a  covenant,  then,  r«Q>7o 
what  is  the  covenant  ?  If  it  means,  as  it  seems  to  me  that  it  must  ^ 
be  taken  to  mean,  that  the  lessors  are  to  have  the  power,  according  to 
their  discretion  or  caprice,  to  dictate  what  portion  of  the  mines  and 
minerals  demised  the  lessees  shall  refrain  from  working,  the  question  is 
whether  that  is  not  so  unreasonable  a  covenant  on  the  face  of  it,  that,  if 
an  application  were  made  to  the  Court  of  Chancery  to  enforce  specific 
performance,  it  would  fail  on  that  ground ;  or,  if  a  remedy  were  sought 
at  law  for  a  breach,  it  would  not  be  an  answer  to  the  action  for  the  lessees 
to  say  that  the  quantity  they  were  required  to  leave  un worked  was  larger 
than  necessary  for  the  support  of  the  surface  land ;  and  at  all  events  it 
would  go  in  mitigation  of  damages.  That  being  so,  if  the  damages  in 
such  an  action  would  not  be  commensurate  with  the  value  of  the  minerals, 
and  the  Court  of  Chancery  would  not  grant  an  injunction  to  restrain  the 
lessees  from  getting  the  minerals,  it  becomes  a  mere  question  of  amount : 
and,  though  I  agree  with  Mr.  Lloyd  that  the  finding  of  the  jury  would 
not  be  conclusive  as  to  title,  I  think  it  is  equally  clear  that  it  would  be 
as  to  amount.  Upon  the  whole,  therefore,  I  am  not  satisfied  that  the 
plaintiffs  are  under  such  an  obligation  to  their  lessors,  that,  if  the  latter 
were  to  insist  upon  it,  the  plaintiffs  would  be  prevented  from  working 
out  the  minerals  in  question,  or  be  liable  in  damages  if  they  did  *so. 
Still,  however,  there  remains  another  question,  as  to  which  I  have  enter- 
tained very  considerable  doubt,  viz.  whether  the  defendants  are  entitled 
to  set  up  the  jus  tertii.  That  which  the  defendants  are  seeking  to  set 
up  as  an  answer  to  this  action,  is,  a  right  which  the  grantors  have  under 
the  mining  lease,  which  they  may  or  may  not  insist  upon.  It  is  unne- 
cessary, however,  to  consider  that,  because  on  the  other  points  I  am 
clearly  of  opinion  that  the  fourth  plea  cannot  be  supported. 

*The  fifth  and  sixth  pleas  are  founded  upon  an  alleged  breach  r^oTO 
of  the  statute  by  the  plaintiffs.  The  fifth  plea  states  that  the  '- 
plaintiffs  did  not  cease  and  abstain  from  working  the  said  minerals  within 
twenty  yards  of  the  tunnel,  as  alleged.  It  is  contended  on  the  part  of 
the  defendants,  that  the  plaintiffs  have  precluded  themselves  from  claim- 
ing compensation  because  they  did  not  abstain  from  working  the  minerals 
within  the  prescribed  distance  of  the  tunnel,  according  to  the  notice.  It 
would  be  a  strong  thing  to  say,  that,  if  the  plaintiffs  had  worked  any 
portion  of  the  minerals  within  the  twenty  yards,  they  thereby  forfeited 
all  their  rights  under  the  notice.  It  seems  to  me  that  the  meaning  of 
the  statute  is,  not  that  in  case  the  owners  after  giving  notice  proceed  to 
work  the  minerals  mentioned  therein  they  shall  lose  all  claim  for  com- 
pensation, but  that  the  company  should  have  a  remedy  by  action  against 
the  plaintiffs  for  working  contrary  to  the  statute,  or  that  the  company 
might  have  a  right  to  claim  a  reduction  in  the  amount  of  compensation 
when  fixed  by  the  jury,  to  the  extent  of  the  value  of  the  minerals  so 
improperly  taken.  It  is  unnecessary  to  say  which  of  these  would  be 
the  proper  remedy.  As  to  the  other  ground  alleged  in  the  sixth  plea, 
viz.  that,  after  the  plaintiffs  caused  to  be  served  the  notice  in  the  decla- 
ration first  mentioned,  and  after  the  defendnnts  refused  to  permit  the 
plaintiffs  to  work  the  mines  mentioned  in  the  said  notice,  or  any  part 
thereof,  &c.,  the  plaintiffs  withdrew,  abandoned,  and  waived  the  first- 
mentioned  notice,  and  all  their  rights  and  powers  thereunder,  and 
claimed  to  work  and  did  work  the  minerals  in  the  notice  mentioned, — I 
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think  the  plea  as  to  that  is  insufficient,  because  I  think  that  the  notice, 
once  given,  cannot  be  abandoned.  I  give  no  opinion  as  to  how  it  would 
have  been  if  tlie  notice  had  been  withdrawn  bj  mutual  consent.  Upon 
the  *whole,  it  seems  to  me  that  neither  of  the  pleas  can  be  sup- 


» 


J   ported,  and   therefore   that   there   must   be  judgment   for  the 
plaintiffs. 

WiLLES,  J. — I  am  of  the  same  opinion.  With  reference  to  the  fourth 
plea,  the  question  is  whether,  as  between  Lord  Dudley  and  Ward  and 
the  plaintiffs,  there  was  any  equitable  exception  in  favour  of  the  former 
of  the  minerals  in  respect  of  which  the  compensation  sought  to  be 
recovered  in  this  action  was  assessed  by  the  jury.  That  plea  in  effect 
states  that  the  plaintiff's  had  no  interest  in  the  property  in  respect  of 
which  the  compensation  was  assessed.  As  to  that  question,  these 
remarks  arise.  If  the  land,  and  the  mines  and  minerals  under  it,  and 
the  right  to  work  them,  pass  by  the  lease,  we  must  look  to  the  lease  to 
see  what  the  rights  of  the  lessees  under  it  were.  As  set  out  in  the 
declaration,  it  purports  to  be  a  demise  in  the  ordinary  form  of  the  mines 
of  coal  therein  described,  with  power  to  the  lessees  to  work  and  dispose 
of  for  their  own  benefit  the  produce  of  the  said  mines  for  the  term  of 
twenty-one  years,  at  certain  rents  and  royalties.  Then,  let  us  see  what 
is  the  covenant  set  out  in  the  plea.  It  is  a  covenant,  for  the  benefit  of 
the  lessors,  that  the  lessees  shall  work  the  mines  so  that  royalties  shall 
accrue  to  the  owners  during  the  term.  The  words  are,  that  the  lessees, 
their  executors,  &c.,  ^^  shall  and  will,  at  their  own  costs  and  charges, 
continue  without  intermission  or  delay  to  work  the  said  mines  thereby 
demised,  and  raise  and  get  coal  and  ironstone  thereout  until  the  whole 
of  the  said  mines,  or  as  great  a  quantity  thereof  as  by  working  the  said 
mines  in  a  diligent  and  effectual  manner  could  or  might  be  gotten,  should 
be  worked  out,  except  the  ribs  and  pillars  which  must  necessarily  be 
left  or  which  the  said  lessors  might  require  to  be  left.*'  That  is  a  cove- 
^^Q.-|  nant  for  the  benefit  of  the  lessors:  and  ""the  exception  so  much 

-I  relied  on  for  the  defendants  is  an  exception  out  of  the  covenant 
in  favour  of  the  lessees.  It  is  not  the  place  where  one  would  look  for 
a  covenant  by  the  lessees.  Now,  there  are  two  constructions  which  may 
be  put  upon  these  words,  '^  which  the  said  lessors  might  require  to  be 
left."  Either  they  were  introduced  in  ease  of  the  lessees,  in  order  to 
absolve  them  from  their  obligation  by  virtue  of  their  covenants  in  the 
lease  to  work  all  the  mines  effectually, — for,  but  for  the  exception, 
although  they  should  have  abstainecl  from  working  by  reason  of  their 
having  received  notice  to  do  so  from  the  lessors,  they  might  still  have 
been  liable  to  be  sued  upon  their  covenant  fully  to  work  the  mines ;  and 
it  may  be  that  this  was  intended  to  prevent  the  necessity  of  an  absolu- 
tion under  seal  in  each  case.  The  other  construction  is  that  contended 
for  by  Mr.  Lloyd^  who  suggests  that  the  words  we  are  dealing  with 
mean  that  the  lessees  are  to  have  the  right  to  work  all  the  minerals 
except  such  parts  as  the  lessors  shall  have  a  right  to  require  to  be  left 
unworked.  That,  however,  appears  to  me  to  be  an  exceedingly  strained 
construction.  You  have  first  a  general  power  given  to  the  lessees  to 
work  all  the  mines ;  and,  secondly,  you  have  words  which,  if  construed 
as  the  defendants  suggest  they  ought  to  be  construed,  amount  to  this, 
that  the  lessees  shall  only  be  entitled  to  work  such  portions  of  the  mines 
as  the  lessors  may  not  require  them  to  leave  unworked.     I  am  unable 
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to  bring  myself  to  adopt  that  construction:  and  I  agree  with  my 
Brother  Williams  that  we  ought  not  to  imply  here  such  a  covenant.  I 
may  further  observe,  that,  if  it  had  been  intended  to  impose  such  a 
limitation  upon  the  rights  of  the  lessees,  it  would  unquestionably  have 
'been  contained  in  a  distinct  and  substantive  clause.  Assuming  that 
we  are  bound  to  imply  a  covenant  from  these  words,  what  sort  of 
^covenant  is  to  be  implied  ?  I  should  feel  inclined  to  adopt  the  r«ooo 
coarse  taken  by  this  court  in  the  case  I  referred  to  in  the  argu-  ^ 
ment,  Doe  d.  Rogers  v.  Price,  8  C.  B.  894  (E.  C.  L.  R.  vol.  65).  There, 
a  lease  was  granted  of  a  farm  and  tenement,  and  the  quarries  of  paving 
and  tilestone  in  and  upon  the  premises,  with  liberty  and  power  to  open 
and  work  the  quarries,  subject  to  an  annual  rent  for  the  premises,  ex- 
cepting the  quarries,  and  to  the  payment  of  a  royalty  for  the  stone 
obtained.  Out  of  this  demise  were  reserved  and  excepted  '^  all  timber- 
trees,  trees  likely  to  become  timber,  saplings,  and  all  other  wood  and 
underwood  which  then  were,  or  which  should  at  any  time  thereafter  be, 
standing,  growing,  and  being  on  the  premises,  and  all  mines,  minerals, 
&c.,  which  should  thereafter  be  opened  and  found."  And  the  lease  con- 
tained a  covenant  ^'  not  to  commit  any  waste,  spoil,  or  destruction  by 
catting  down,  lopping,  or  topping  any  timber-trees  or  trees  likely  to 
become  timber,  saplings,  or  any  other  wood  or  underwood ;"  and  a  power 
of  re-entry  for  non-payment  of  rent,  or  if  the  lessee,  &c.,  should  commit 
any  waste,  spoil,  or  destruction  by  any  of  the  means  or  ways  aforesaid, 
and  should  not  perform  and  keep  all  and  singular  the  covenants,  &c., 
contained  in  the  lease.  The  assignee  of  the  term  having  cut  down  and 
grubbed  up  certain  saplings,  wood,  and  underwood,  for  the  necessary 
purpose  of  working  a  quarry  on  the  demised  premises^ — it  was  held 
that  the  e£fect  of  the  covenant  was,  that  the  lessee  should  not  so  cut 
any  of  the  trees  excepted,  as  that  such  cutting  should  amount  to  an 
excess  of  the  right  which  it  was  intended  that  he  should  exercise ;  and 
therefore  that  cutting  trees  in  a  manner  necessary  to  a  reasonable 
exercise  of  the  power  to  set  the  stone  was  no  breach  of  the  covenant. 
So,  here,  if  any  covenant  is  to  be  implied,  it  must  be  a  covenant  not  to 
remove  the  *ribs  or  pillars  which  must  necessarily  be  left,  or  r»QQq 
which  the  lessors  might  reasonably  require  to  be  left,  for  the  ^ 
future  protection  of  the  upper  soil.  The  requirement  stated  in  the 
fourth  plea  is  an  absolute  requirement  by  Lord  Dudley  and  Ward,  the 
person  then  entitled  to  the  reversion,  and  not  such  a  reasonable  require- 
ment as  he  was  entitled  under  the  covenant  to  make.  It  appears  to  me, 
therefore,  that  this  plea  is  not  well  founded.  The  fifth  plea  raises  an 
eutirely  different  point.  It  alleges  that  the  plaintiffs  did  not  cease  and 
abstain  from  working  the  said  minerals  within  twenty  yards  of  the 
tunnel,  as  alleged.  In  substance  it  amounts  to  this,  that  some  portion 
of  the  coals  and  minerals  were  taken  away  from  the  spot  indicated  by 
the  persons  now  claiming  compensation  for  being  prevented  from  getting 
it.  It  appears  to  me  to  be  much  more  reasonable  to  hold  that  this 
should  be  the  subject  of  a  cross- action,  than  that  it  should  be  allowed  to 
defeat  the  proceedings  under  the  statute  for  compensation.  The  same 
remark  applies  to  the  first  part  of  the  sixth  plea.  And,  as  to  the  alleged 
abandonment  by  the  plaintiffs  of  their  notice,  that  is  stated  to  have 
taken  place  after  the  service  of  the  notice  and  before  the  information  to 
the  commissioners.     But,  in  the  mean  time,  those  circumstances  had 
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occurred  which  gave  the  plaintiffs  a  right  to  have  the  compensation 
assessed:  and  the  plea  merely  states  that  the  plaintiffs  waived  and 
abandoned  the  notice,  not  that  the  defendants  assented  to  such  waiver 
and  abandonment.  For  these  reasons,  I  concur  with  my  Brother 
Williams  in  thinking  that  our  judgment  should  be  for  the  plaintiffs  upon 
these  demurrers. 

I  ought  to  add  that  my  Brother  Byles,  who  has  been  obliged  to  go  to 
Chambers,  desired  me  to  signify  his  concurrence  also. 
*2R41       ""Keating,  J. — I  also  concur  in  the  opinions  expressed  by  the 
-'  rest  of  the  court.     My  two  learned  Brothers  have  gone  so  fully 
into  the  matter  that  I  think  it  quite  unnecessary  to  add  anything. 

Judgment  for  the  plaintiffs. 


THOMPSETT  and  Wife  v.  BOWYER.    Nov.  3. 

A.  snmmonB  to  refer  a  eanse  was  endorsed  **Bj  consenty  order  upon  the  nanal  terms."  The 
order  having  been  drawn  np  without  a  power  in  the  arbitrator  to  amend,  a  judge  at  Chambers 
made  a  subsequent  order  to  amend  it  hj  inserting  that  term : — Held,  that  such  last-mentioned 
order  was  properly  made. 

This  was  an  action  upon  a  promissory  note  given  by  the  defendant 
to  the  female  plaintiff  before  marriage.  The  cause  being  at  issue,  the 
defendant  applied  for  an  order  to  refer  it  to  a  master  under  the  Com- 
mon Law  Procedure  Act,  1854,  17  &  18  Vict.  c.  125,  s.  8.  The  plain- 
tiffs, however,  preferring  a  reference  to  a  barrister,  this  course  was 
assented  to  by  the  defendant,  and  the  summons  was  endorsed  "  By  con- 
sent of  all  parties,  order  upon  the  usual  terms.**  The  order  was  drawn 
up  by  the  judge's  clerk  according  to  the  usual  printed  form  adopted  at 
Chambers,  containing  no  clause  empowering  the  arbitrator  to  amend. 

At  the  hearing  before  the  arbitrator,  the  plaintiffs'  case  being  closed, 
certain  objections  were  urged  on  the  part  of  the  defendant,  which 
induced  the  plaintiffs'  counsel  to  ask  the  arbitrator  to  amend  the  record. 
This  he  declined  to  do,  as  the  order  gave  him  no  such  power ;  where- 
upon a  summons  was  taken  out  before  Willes,  J.,  to  amend  the  order  of 
reference  by  inserting  a  power  to  amend.  The  summons  was  opposed 
by  the  defendant,  but  the  learned  judge  made  the  order  as  prayed. 
*28^1  RcLymondy  on  behalf  of  the  defendant,  now  moved  *for  a  rule 
-'  to  show  cause  why  this  last-mentioned  order  should  not  be  set 
aside,  on  the  ground  that  the  learned  judge  had  no  jurisdiction  to  make 
it. — This  was  a  reference  hy  consent^ — simply  an  agreement  between  the 
parties.  Neither  the  court  nor  a  judge  had  power  to  vary  or  in  any 
manner  interfere  with  that  agreement.  [Williams,  J. — The  consent 
of  the  parties  was,  to  refer  on  the  usual  terms.  Does  not  that  include 
a  power  to  amend  ?]  Where  the  reference  is  by  order  of  nisi  prins,  it 
may ;  but  not  in  a  case  like  this.  At  all  events  the  order  was  not 
amendable.  Iii  Bawtree  v.  King,  5  J.  B.  Moore  167  (£.  G.  L.  R.  vol. 
16),  it  was  held,  that,  if  all  matters  in  difference  in  the  cause  are  agreed 
to  be  referred,  and  the  associate  by  mistake  draws  up  the  order  of  refer- 
ence generally  as  to  all  matters  in  difference  between  the  parties,  it  can- 
not be  amended,  but  the  parties  must  go  down  to  another  trial.  So,  in 
Ashworth  v.  Heathcote,  6  Bingh.  596  (E.  C.  L.  B.  vol.  19),  4  M.  &  P. 
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396,  a  cause  in  which  there  was  no  notice  of  set-off  having  been  referred 
by  order  of  nisi  prius,  the  judge,  during  the  assizes,  made  a  second  order 
to  enable  the  defendant  to  give  a  particular  of  set-off:  and  it  was  held 
that  the  statute  1  6.  4,  c.  55,  did  not  authorize  this  second  order. 
Tindal,  0.  J.,  there  says :  *'  This  was  a  reference  of  a  cause  at  nisi  prius, 
that  is,  of  the  cause  as  it  then  stood,  without  any  particular  of  set-off, 
after  a  notice  to  deliver  one, — which  is  the  same  as  if  there  had  been  no 
notice  of  set-off.     After  the  reference,  the  judge  made  an  order  that  a 
particular  of  set-off  might  be  delivered,  which  was  virtually  to  put  the 
defendant  in  a  situation,  circumstanced  as  the  cause  then  was,  in  which 
he  had  no  right  to  stand.     The  judge  could  not  remedy  the  consequences 
of  the  defendant's  neglect ;  and  the  making  this  rule  absolute  will  occa- 
sion no  injustice,  for,  the  party  will  stand  in  the  same  situation  as  if  he 
had  gone  to  a  jury."     *Again,  in  Winn  v.  Nicholson,  7  G.  B.   r^coo^ 
819  (£.  C.  L.  R.  vol.  62),  by  an  order  of  reference  made  by  con-  '- 
sent,  it  was  stipulated,  amongst  other  things,  that  certain  items  in  an 
account  annexed  to  the  order  should  be  taken  as  admitted  between  the 
parties.     The  arbitrator  having  made  his  award, — the  court  refused  to 
amend  the  order,  and  refer  the  matter  back,  upon  affidavits  showing  a 
mistake  by  the  clerk  of  the  plaintiff's  attorney  in  the  copying  of  one  of 
the  admitted  items.    That  was  an  exceedingly  strong  case.    "  It  appears 
to  me,"  said  Wilde,  0.  J.,  in  giving  judgment,  "that  the  court  has  no 
power  to  accede  to  this  application.     No  authority  has  been  shown  for 
it.    The  only  case  that  is  at  all  analogous  is  that  of  Evans  t;.  Senor,  5 
Taunt.  662  (E.  0.  L.  R.  vol.  1) ;  and  that  is  very  distinguishable.    There^ 
the  defendant  had  entered  into  a  rule  of  court  whereby  he  contracted  to 
sell  certain  premises  to  the  plaintiff,  and  he  afterwards  refused  to  convey* 
No  application  was  made  to  the  court  to  amend  the  order  of  reference, 
by  inserting  therein  words  amounting  to  an  undertaking  on  the  defend- 
ant's part  to  convey.     I  observe  that  the  words  of  Lord  Chief  Justice 
Gibbs  are  confined  to  so  much  of  the  application  as  relates  to  the  execu- 
tion of  a  conveyance.     He  says  that  the  court  "  cannot  add  anything 
which  requires  the  consent  of  the  parties ;  but  they  can  add  that  which 
the  part.'es  in  the  legal  effect  of  their  contract  assented  to :  and  we  do 
not  think  we  make  a  very  wide  stretch  of  authority  in  saying,  that,  if 
the  rule  is  that  the  plaintiff  shall  become  a  purchaser  of  the  premises 
upon  payment  of  the  price  named,  it  involves  the  term  that  the  vendor 
shall  convey  to  him  that  for  which  he  is  to  pay  the  money.'     Nothing 
whatever  is  said  about  making  title*     The  court  thought  they  were  only 
adding  that  which  was  already  substantially  embodied  in  the  order^  or 
necessarily  consequential  to  what  was  expressed  in  *it,  and  essen-  r^og? 
tial  to  render  the  order  effectual."     [Williams,  J. — That  is  ^ 
precisely  the  principle  upon  which  my  Brother  Willes  has  acted  here. 
He  has  only  added  that  which  he  conceived  to  be  already  substantially 
embodied  in  the  original  order.]     It  is  not  the  legal  inference  from  the 
words  used.     [Erlb,  C.  J. — Does  not  a  reference  ''upon  the  usual 
terms"  include  a  power  in  the  arbitrator  to  amend  ?]     In  orders  of  nisi 
prius  it  is  so ;  but  not  where,  as  here,  the  reference  is  by  consent.     The 
court  has  no  power  to  reform  an  instrument  so  made.     In  Morgan  v. 
Tarte,  11  Exch.  82,t  it  was  expressly  held,  that,  where  a  cause  is 
referred  to  arbitration  without  power  of  amendment,  a  judge  has  no 
power,  except  by  consent  of  the  parties,  to  order  the  particulars  of  the 
c.  B.  N.  B.y  vol.  IX. — 12 
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demand  specially  endorsed  on  the  writ  to  be  altered  by  increasing  the 
amount  of  one  of  the  items.  [Byles,  J. — The  amendment  there  sought 
was  an  amendment  of  the  original  summons ;  and  the  reference  was  not 
'^upon  the  usual  terms/'] 

Erlb,  G.  J. — I  am  of  opinion  that  the  order  of  my  Brother  Willes 
was  properly  made,  and  consequently  that  the  rule  prayed  ought  not  to 
be  granted.  This  was  a  reference  of  the  cause  by  consent,  ^'  upon  the 
usual  terms."  I  entirely  agree  with  Mr.  Raymond  to  this  extent,  that 
the  parties  to  the  agreement  have  a  right  to  make  what  bargain  the; 
please,  and  that  the  court  has  no  power  to  add  to  or  subtract  from  what 
they  have  so  mutually  agreed.  But,  here,  the  reference  is  ^'  upon  the 
usual  terms ;"  and  the  duty  cast  upon  us  is,  to  interpret  those  terms.  The 
plaintiffs  insist  that  one  of  the  usual  terms  of  such  a  reference,  is,  that 
the  arbitrator  shall  have  power  to  amend,  as  a  judge  at  nisi  prius  might 
amend.  This  the  defendant  denies.  The  interpretation  which  my 
Brother  Willes  has  put  upon  the  words  '^  usual  terms"  is  the  former : 
*2881  ^^^  ^^^  ^question  is  whether  we  ought  to  adopt  that  interpreta- 
-*  tion.  I  certainly  do  not  find  any  very  decided  authority  one 
way  or  the  other.  But  I  know  of  my  own  experience,  and  I  have  seen 
it  acted  upon  many  times,  that  a  reference  by  consent  before  a  judge  at 
nisi  prius  upon  the  usual  terms  does  include  as  one  of  those  terms  a 
power  in  the  arbitrator  to  make  all  amendments  as  the  judge  himself 
might  have  done :  and  it  seems  to  me  that  the  same  interpretation  ought 
to  be  put  upon  the  same  words  when  used  by  a  judge  at  Chambers. 
There,  is  no  reason  why  we  should  intend  a  different  Uiing  in  the  one 
case  from  that  which  is  intended  in  the  other,  or  why  the  fact  of  the 
reference  taking  place  at  an  earlier  stage  should  alter  the  meaning  of  the 
language  used.  Nobody  has  ever  judicially  propounded  such  a  doctrine, 
and  I  do  not  feel  inclined  to  sanction  it.  I  therefore  think  the  order 
of  my  Brother  Willes  was  properly  made.  • 

The  rest  of  the  court  concurring,  Majftnand  took  nothing. 


♦2891  *^^^^  LEGG,  Appellant ;  The  Rev.  ARTHUR  PARDOE, 
-'  Respondent.    Nov.  22. 

Jasticea  hare  no  power  to  entertain  a  eomplaint  for  an  alleged  treipasi  in  pnraait  of  gamoy 
under  the  1  A  2  W.  4,  c.  32,  a.  30,  where  the  defendant  aeta  up  a  bonft  fide  olaim  of  right;  and 
of  thia  the  juatioea  are  the  jndgea. 

At  a  petty  sessions  holden  at  Bridport,  in  and  for  the  division  of 
Bridport,  in  the  county  of  Dorset,  on  the  25th  of  September  last,  before, 
&c.,  three  of  Her  Majesty's  justices  of  the  peace  in  and  for  the  said 
county,  an  information,  preferred  by  John  Legg  (hereafter  called  the 
appellant)  against  the  Rev.  Arthur  Pardee  (hereinafter  called  the  re- 
spondent), under  the  1  &;  2  W.  4,  c.  82,  s.  80,  charging  for  that  he  the 
said  respondent,  on  the  12th  of  September  then  instant,  at  Hook,  in  the 
said  county,  did  commit  a  trespass,  by  entering  or  being  in  the  day-time 
on  land  in  the  occupation  of  the  appellant  in  search  or  pursuit  of  game 
or  rabbits,  contrary  to  the  statute  in  that  case  made  and  provided,  was 
heard  and  determined  by  us,  the  said  parties  respectively  being  then 
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present ;  and  upon  such  hearing  we  dismissed  the  said  inforniation,  under 
the  belief  that  we  had  no  power  to  adjudicate  on  the  charge,  the  defend- 
ant having  set  up  a  right  to  be  and  enter  on  the  said  premises  by  leave 
and  license  of  a  party  to  whom  the  right  of  sporting  was  supposed  to 
have  been  delegated.  And  whereas,  the  appellant,  being  dissatisfied 
with  our  determination  on  the  hearing  of  the  said  information  as  being 
erroneous  in  point  of  law,  hath,  pursuant  to  the  20  &  21  Vict.  c.  43,  s. 
2,  applied  to  us  in  writing  within  three  days  after  the  said  determination 
to  state  and  sim  a  case  setting  forth  the  facts  and  the  grounds  of  such 
our  determination  for  the  opinion  thereon  of  Her  Majesty's  Court  of 
Common  Pleas  :  Now,  therefore,  we  the  said  justices,  in  compliance  with 
the  said  application  of  the  appellant,  and  the  provisions  of  the  statute 
^aforesaid,  do  hereby  state  and  sign  such  case,  as  follows : —         r*9Q0 

At  the  hearing  of  the  aforesaid  information,  it  was  proved  on  ^ 
the  part  of  the  informant  (the  appellant  in  this  appeal),  that  he  resided 
at  Hook,  in  the  said  county ;  that  he  rented  a  field  called  Ragg's  Close, 
part  of  the  manor  of  Hook,  with  other  lands  there,  of  Mr.  James  Min- 
tern ;  that  the  game  and  rabbits  on  such  land  were  not  in  any  way 
reserved,  and  that  his  landlord,  who  himself  was  a  lessee  of  the  said 
lands,  gave  him  the  right  over  the  same ;  that  no  one  had  any  right  to 
enter  or  be  on  any  such  lands  in  search  or  pursuit  of  game  or  rabbits 
without  his,  the  appellant's,  leave;  that,  on  the  12th  of  September  last, 
the  respondent  did  enter  and  was  on  Ragg's  Close  for  that  purpose,  with- 
out the  leave  of  the  appellant. 

On  the  part  of  the  defendant  (the  respondent  in  this  appeal),  it  was 
not  denied  that  he  was  on  Ragg's  Close  for  the'  purpose  aforesaid :  but 
evidence  was  given  that  he  was  there  shooting  by  the  permission  of  the 
Rev.  Paulet  Miidmay  Compton,  who  stated  he  had  made  a  parol  arrange- 
ment with  Lord  Sandwich  for  the  shooting  at  Hook,  and  that  he  there- 
fore claimed  the  right. 

Not  the  least  evidence  was  ofiered  to  show  that  Lord  Sandwich  had 
any  right  or  claim  to  the  shooting  over  the  lands  in  the  appellant's 
occupation,  or  that  the  landlord,  Mr.  Mintern,  could  not  give  the  game 
and  rabbits  to  the  appellant. 

No  evidence  was  given  that  the  resj)ondent  had  any  game-certificate 
or  other  license  to  sport  authorizing  him  to  shoot  or  search  for  game 
and  rabbits.  ' 

The  respondent's  attorney  submitted  that  the  magistrates  had  no  right 
to  adjudicate  on  the  charge,  for  that  the  respondent  acted  under  a  sup- 
position that  he  had  a  right  to  do  the  act  complained  of,  and  that,  the 
'trespass  not  being  wilful  and  malicious,  their  jurisdiction  was  1-41901 
ousted  under  the  7  &  8  G.  4,  c.  80,  s.  24.  ^  ^^ 

The  appellant's  attorney  contended  that  nothing  whatever  was  shown 
to  take  away  the  jurisdiction  of  the  justices,  and  that  they  ought  to  con- 
vict, especially  as  there  was  an  entire  absence  of  evidence  that  the  de- 
fendant had  a  game-certificate,  and  he  could  not  therefore  be  supposed 
to  have  any  right  to  sport  at  all,  or  to  do  the  act  complained  of,  and 
should  therefore  be  deemed  to  be  in  the  position  of  an  ordinary  poacher* 

The  justices,  however,  being  of  opinion  that  the  respondent,  in  com- 
mitting the  said  trespass  on  the  said  close,  did  so  in  pursuance  of  the 
permission  of  the  said  P.  M.  Compton,  who  he  believed  was  entitled  to 
the  right  of  sporting  thereon,  gave  their  determination   against   the 
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appellant  in  the  manner  before  stated,  conceiving  that  there  was  a 
question  of  right  between  the  parties  which  they  as  justices  had  no 
power  to  adjudicate  on. 

The  question  of  law  arising  on  the  above  statement,  was,  whether 
they  were,  as  justices,  empowered  in  law  and  ought  to  have  convicted 
the  respondent  in  respect  of  the  said  trespass  ?  Was  their  jurisdiction 
taken  away,  and  were  they  empowered  to  make  the  order  against  the 
appellant  dismissing  the  information  ?  or,  were  there  no  circumstances 
or  evidence  before  them  depriving  them  of  their  right  to  adjudicate,  and 
ought  they  to  have  exercised  jurisdiction  as  justices,  and  to  have  con- 
victed the  respondent  ? 

Whereupon  the  opinion  of  the  Court  of  Common  Pleas  was  asked  upon 
the  said  question  of  law,  whether  or  not  they,  as  justices,  were  correct 
in  their  determination  as  aforesaid,  and  as  to  what  farther  should  be 
done  or  ordered  by  the  said  court  in  the  premises. 
*2Q21  *Kingdon^  for  the  appellant. — This  question  has  already  been 
-'  before  the  courts  on  more  than  one  occasion.  It  arises  upon  the 
30th  section  of  the  1  &  2  W.  4,  c.  32,  which  enacts,  ^^  that,  if  any  per- 
son whatsoever  shall  commit  any  trespass  by  entering  or  being,  in  the 
day-time,  upon  any  land  in  search  or  pursuit  of  game,  or  woodcocks, 
snipes,  quails,  landrails,  or  conies,  such  person  shall,  on  conviction 
thereof  before  a  justice  of  the  peace,  forfeit  and  pay  such  sum  of  money 
not  exceeding  21.  as  to  the  justice  shall  seem  meet,  together  with  the 
costs  of  the  conviction"  (or,  not  exceeding  51.  each,  if  to  the  number  of 
five  or  more  together) :  "  Provided  always,  that  any  person  charged  with 
any  such  trespass  shall  be  at  liberty  to  prove,  by  way  of  defence,  any 
matter  which  would  have  been  a  defence  to  an  action  at  law  for  such 
trespass ;  save  and  except  that  the  leave  and  license  of  the  occupier  of 
the  land  so  trespassed  upon  shall  not  be  a  sufficient  defence  in  any  case 
where  the  landlord,  lessor,  or  other  person  shall  have  the  right  of  kill- 
ing the  game  upon  such  land  by  virtue  of  any  reservation  or  otherwise, 
as  hereinbefore  mentioned ;  but  such  landlord,  lessor,  or  other  person, 
shall,  for  the  purpose  of  prosecuting  for  each  of  the  two  offences  herein 
last  before  mentioned,  be  deemed  to  be  the  legal  occupier  of  such  land, 
whenever  the  actual  occupier  thereof  shall  have  given  such  leave  or 
license ;  and  that  the  lord  or  steward  of  the  crown  of  any  manor,  lordship, 
or  royalty,  or  reputed  manor,  lordship,  oV  royalty,  shall  be  deemed  to  be 
the  legal  occupier  of  the  land  of  the  wastes  or  commons  within  such 
manor,  lordship,  or  royalty,  or  reputed  manor,  lordship,  or  royalty." 
Two  questions  arise, — first,  whether  the  respondent  did  set  up  a  bonfi  fide 
claim  of  title, — secondly,  if  he  did,  was  the  jurisdiction  of  the  magistrates 
under  this  peculiar  act  of  parliament  thereby  ousted.  In  The  Queen  v. 
♦2931  *Cridland,  7  Ellis  &  B.  863  (E.  C.  L.  R.  vol.  90),  at  the  hearing 
-'  of  an  information  under  this  statute,  a  bon&  fide  claim  of  title 
to  the  land  was  set  up  on  behalf  of  the  defendants,  but  no  evidence  was 
offered  of  the  actual  existence  of  any  dispute,  or  of  any  title  in  the 
person  under  whom  the  defendants  claimed.  Lord  Campbell  there  said  : 
*^  Though  no  evidence  of  title  was  actually  offered,  it  was  quite  clear 
that  a  bonft  fide  claim  of  title  was  set  up :  and  when  such  a  claim  is  so 
set  up,  it  seems  to  me  that  justices  have  no  longer  jurisdiction  to  pro- 
ceed to  a  summary  conviction."  And  the  other  judges  intimate  a  simi- 
lar opinion.     The  question  also  arose  before  this  court  in  Morden,  app.. 
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Porter,  resp.,  7  C.  B.  N.  S.  641  (E.  C.  L.  R.  vol.  97).  [Williams,  J. 
—We  found  it  unnecessary  to  decide  the  point  there ;  but  my  Brother 
Willes  and  myself  expressed  an  opinion,  that,  if  the  party  was  guilty, 
of  a  trespass,  he  was  liable  to  be  summarily  convicted  under  the  act.] 
There  is  no  doubt  the  party  here  bonfi  fide  believed  he  had  a  right  to 
shoot  over  the  land :  but  the  question  is  whether  that  aifords  any  excuse. 
The  matter  was  considered  in  Calcraft  v.  Oibbs,  4  T.  R.  681,  5  T.  R. 
19,  where  it  was  held  to  be  no  defence,  in  debt  for  penalties  on  the  game 
laws,  that  the  defendant  acted  bonfi  fide  as  gamekeeper  of  the  manor  in 
which  the  offence  was  committed,  under  a  deputation  from  a  person  claim- 
ing a  right  to  appoint  the  gamekeeper ;  there  being  no  ground  for  the 
claim.  Lord  Kenyon  there  says :  ^^  It  has  been  said  that  the  defendant 
acted  bonfi  fide,  and  therefore  had  not  incurred  the  penalty  of  the 
statute.  The  servant,  indeed,  chose  to  trust  to  what  his  master  told 
him  upon  the  subject :  but,  as  the  master  had  no  right  to  the  manor,  or 
even  colour  of  title,  it  is  no  justification  to  the  servant."  In  The  Queen 
V.  Cridland,  Crompton,  J.,  says :  '^  The  general  rule  of  law  is,  that, 
upon  such  a  claim  bon&  fide  arising,  justices  are  ousted  of  their  r^oqi 
^jurisdiction  to  convict  summarily.  In  Paley's  Law  and  Practice  ^ 
of  Summary  Convictions,  3d  edit.  p.  28,  it  is  said,  *  Where  property  or 
title  is  in  question,  the  jurisdiction  of  justices  of  the  peace  to  hear  and 
determine  in  a  summary  manner  is  ousted,  and  their  hands  tied  from 
interfering,  though  the  facts  be  such  as  they  have  otherwise  authority  to 
take  cognisance  of.'  The  editor  mentions  this  rule  as  not  arising  from 
any  legislative  enactment,  but  as  the  old  legal  maxim  applicable  to  sum- 
mary trials  in  general.  Being  an  old  maxim  of  law,  which  has  been  so 
generally  applied  for  ages,  we  must  assume  that  it  is  still  intended  to  be 
applied  by  every  act  relating  to. such  matters,  though  not  specifically 
mentioned.  I  cannot  think  that  the  provision  in  s.  30  of  the  1  &  2  W. 
4,  c.  32,  is  intended  to  abrogate  that  great  principle  of  law  in  the  case 
of  trespasses  in  pursuit  of  game."  [Keating,  J. — The  88th  section 
empowers  the  justices  to  award  imprisonment  with  hard  labour  if  the 
penalty  is  not  paid.]  Under  the  Malicious  Trespass  Act,  7  &  8  6.  4,  c. 
30,  B.  24,  the  case  of  a  party  trespassing  under  a  fair  and  reasonable 
Bupposition  of  right,  or  in  pursuit  of  game,  was  excepted.  Here,  there 
was  no  bon&  fide  claim  of  title :  there  was  no  evidence  that  the  Rev. 
Mr.  Compton  had  any  title.  [Btlbs,  J. — In  Gattell  t;.  Ireson,  1  Ellis, 
B.  k  £.  91  (£.  G.  L.  R.  vol.  96),  Lord  Campbell,  referring  to  s.  23,  says 
that  the  information  is  meant  to  be  a  criminal  proceeding  for  an  offence.] 
Assuming  it  to  be  a  crime,  that  makes  no  difference.  The  80th  section, 
however,  treats  it  as  a  mere  trespass ;  and  s.  46  gives  the  owner  or  occu- 
pier of  the  land  the  option  of  proceeding  by  an  action  of  trespass. 
[Williams,  J. — By  a.  12,  the  tenant  is  liable  to  a  penalty  of  2L  for 
killing  game,  where  the  right  has  been  reserved  by  the  lessor :  suppose 
he  mistakenly  supposes  that  his  lease  gives  him  a  right  to  the  game,  is 
he  liable  to  be  convicted  under  '''this  act?]  The  party  sum-  r^toqc 
moned  is  bound  to  prove  that  which  would  amount  to  a  defence  ^ 
in  an  action  at  law  for  the  same  trespass :  he  must  prove  actual  title. 
The  30th  section  commences  with  a  very  important  recital,  viz.,  that 
'^garne  will  become  an  article  which  may  be  legally  bought  and  sold, 
and  it  is  therefore  just  and  reasonable  to  provide  some  more  summary 
means  than  now  by  law  exist  for  protecting  the  same  from  trespassers ;** 
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and  the  85th  section  provides  that  ''the  aforesaid  provisions  against 
trespassers  and  persons  found  on  any  land,  shall  not  extend  to  anjr  per- 
son hunting  or  coursing  upon  any  lands  with  hounds  or  greyhounds, 
and  being  in  fresh  pursuit  of  any  deer,  hare,  or  fox  already  started  upon 
any  other  land,  nor  to  any  person  bon&  fide  claiming  and  exercising  any 
right  or  reputed  right  of  free-warren  or  free-chase,  nor  to  any  game- 
keeper lawfully  appointed  within  the  limits  of  any  free-warren  or  free- 
chase,  nor  to  any  lord  or  any  steward  of  the  crown  of  any  manor,  lord- 
ship, or  royalty,  or  reputed  manor,  lordship,  or  royalty,  nor  to  any 
gamekeeper  lawfully  appointed  by  such  lord  or  steward  within  the 
limits  of  such  manor,  lordship,  or  royalty,  or  reputed  manor,  lordship, 
or  royalty."  All  others  are  trespassers,  unless  they  can  show  that  which 
would  amount  to  a  defence  to  a  civil  action.  Considerable  light  is  afforded 
by  the  42d  section,  which  provides  that  ''  it  shall  not  be  necessary,  in 
any  proceeding  against  any  person  under  this  act,  to  negative  by  evi- 
dence any  certificate,  license,  consent,  authority,  or  other  matter  of 
exception  or  defence,  but  that  the  party  seeking  to  avail  himself  of  any 
such  /sertificate,  license,  authority,  or  other  matter  of  exemption,  shall 
be  bound  to  prove  the  same."  In  Regina  v,  Woodrow,  15  M.  k  W.  104,t 
it  was  held  that  a  dealer  in  and  retailer  of  tobacco  is  liable  to  the  pen- 
^QQ^-1  alty  of  200Z.  imposed  by  the  5  &  6  Vict.  *c.  93,  s.  3,  for  having 
-'  in  his  possession  adulterated  tobacco,  although  he  had  purchased 
it  as  genuine,  and  had  no  knowledge  or  cause  to  suspect  that  it  was  not 
so.  [Btles,  J. — Absence  of  guilty  knowledge  was  held  to  be  no  ex- 
cuse, in  the  case  of  dangerous  goods  sent  by  railway,  in  violation  of  the 
158th  section  of  the  Great  Western  Railway  Act,  5  &  6  W.  4,  c.  cvii., — 
Hearne,  app.,  Parton,  resp.,  28  Law  J.,  M.  G.  216.] 

Karslakej  for  the  respondent. — The  justices  being  satisfied  that  there 
was  a  bon&  fide  claim  of  title, — which  was  a  question  for  them, — they 
had  no  jurisdiction  to  entertain  the  complaint.  [Williams,  J. — Have 
you  any  case,  independent  of  the  statute,  where  a  bonfi  fide  claim  of 
title  has  been  held  sufficient  to  oust  the  jurisdiction  of  the  magistrates  ?] 
In  The  Queen  v.  Gridland,  7  Ellis  &  B.  867  (E.  G.  L.  R.  vol.  90),  Lord 
Gampbell  says :  ^^  Though  no  evidence  of  title  was  actually  offered,  it 
was  quite  clear  that  a  bon&  fide  claim  of  title  was  set  up :  and,  when 
such  a  claim  is  so  set  up,  it  seems  to  me  that  justices  have  no  longer 
jurisdiction  to  proceed  to  a  summary  conviction."  [Erlb,  G.  J. — 
There  was  no  actual  legal  evidence :  but  the  facts  were  well  known,  and 
were  assumed  to  have  been  proved.]  Speaking  of  the  statute,  in  that 
case,  Erie,  J.,  says :  *'  I  strongly  incline  to  the  opinion  that  the  true 
meaning  of  the  statute  is,  that  the  justices  ought  to  try  whether  the 
defendant  entertained  an  honest  belief  that  he  had  a  title ;  and,  if  he 
had  such  belief,  he  ought  not  to  be  co&victed.  I  think  that  in  a  criminal 
statute  trespass  means  an  intended  trespass.  In  Regina  v.  Burnaby,  2 
Lord  Raym.  900,  it  seems  to  have  been  held,  that,  in  matters  of  sum- 
mary proceeding,  where  a  party  charged  makes  an  honest  claim  of  title, 
the  proper  course  is  at  once  to  dismiss  the  information.  The  question 
^007-1  in  that  *case  arose  in  a  curious  way.  A  conviction  for  robbing 
-I  orchards  and  cutting  trees  was  removed  by  certiorari  into  this 
court ;  and  it  was  proposed  to  put  in  a  plea  to  the  conviction,  suggesting 
a  title  in  the  defendant.  Powell,  J.,  refused  to  allow  the  plea,  in  these 
terms :  ^  If  they  had  not  jurisdiction,  as  I  take  it  they  have  not  where 
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property  is  in  question,  then  an  action  lies  against  the  maker  and  him 
that  executes  the  conviction ;  and  that  is  the  party's  proper  remedy  and 
the  proper  method  to  bring  this  matter  into  question.'  Powys  and  Gould 
agreed ;  and  those  were  judges  who  weighed  carefully  their  words.  Holt, 
C.  J.,  would  haye  allowed  the  plea,  but  agreed  without  doubt,  if  the  de- 
fendant had  but  a  colour  of  title,  the  justices  had  no  jurisdiction  in 
the  cause.  All,  therefore,  agreed  that  justices  ought  to  dismiss  a  sum- 
mons which  is  to  result  in  a  summary  conviction,  immediately  on  being 
convinced  that  the  case  involves  a  bont  fide  claim  of  title  to  real  estato." 
The  question  is,  not  whether  a  legal  title  really  existed,  but  whether 
there  was  a  bon&  fide  claim  of  title.  The  justices  are  not  to  have  a  deed 
brought  before  them.  The  statute  deals  with  a  great  many  matters 
touching  game :  trespass  in  one  section  may  well  mean  something  very 
different  from  trespass  in  another  section.     In  Cattell  v.  Ireson,  1  Ellis, 

B.  &  E.  91  (E.  G.  L.  B.  vol.  96),  a  proceeding  under  s.  23  was  held  to 
be  so  far  a  ^^  criminal  proceeding"  that  the  party  was  precluded  from 
giving  evidence  for  or  against  himself.  ^^It  is  not,"  says  Lord  Gamp- 
bell,  ^*  like  the  case  of  an  order  in  bastardy,  where  the  mother  takes 
the  proceeding  for  the  purpose,  not  of  punishing  the  immorality,  but  of 
obtaining  support  for  the  child :  nor  is  it  like  a  fiscal  proceeding,  nor 
like  a  proceeding  for  a  civil  right,  nor  like  a  proceeding  before  a  magis- 
trate for  a  wrong  done  to  the  party  applying."  [Williahs,  J. — Suppose 
one  goes  on  the  land  for  the  purpose  of  shooting  with  the  '''per-  r^ioqo 
mission  of  the  occupier,  believing  the  latter  to  have  power  to  ^ 
grant  such  permission, — would  he  be  liable  to  be  convicted  under  this 
statute,  if  the  magistrates  believed  him  to  be  ignorant  of  the  occupier's 
want  of  authority  to  give  the  permission  ?]  That  was  the  question  which 
this  court  had  before  it  in  Morden,  app.,  Porter,  resp.,  but  which  they 
declined  to  decide.  If  that  would  not  be  a  defence,  it  is  by  reason  of 
the  express  words  of  the  statute.  Assuming  this  to  be  a  criminal  offence, 
the  burthen  of  showing  it  to  be  within  the  statute  lies  on  the  appellant. 
*'  Actus  non  facit  reum,  nisi  mens  sit  rea,"  is  a  maxim  of  universal  appli- 
cation. Ignorance  of  the  law,  undoubtedly,  affords  no  excuse ;  but  a 
bon&  fide  claim  of  title  ousts  the  jurisdiction  of  the  justices.     [Eblb, 

C.  J. — I  do  not  assent  to  the  doctrine  that  all  offences  under  the  act  are 
to  be  dealt  with  as  criminal  offences,  because  in  one  case  it  is  provided 
that  imprisonment  with  hard  labour  may  be  inflicted  for  non-payment 
of  the  penalty.  BvLES,  J.,  referred  to  s.  11,  which  enacts,  ^^  that,  where 
the  lessor  or  landlord  shall  have  reserved  to  himself  the  right  of  killing 
the  game  upon  any  land,  it  shall  be  lawful  for  him  to  authorize  any 
other  person  or  persons  who  shall  have  obtained  an  annual  game  certifi- 
cate to  enter  upon  such  land  for  the  purpose  of  pursuing  and  killing 
game  thereon."  Williams,  J. — The  Annual  Mutiny  Act(a)  enacts  that 
*' every  officer  who  shall,  without  leave  in  writing  from  the  person  or 
persons  entitled  to  grant  such  leave,  take,  kill,  or  destroy  any  game  or 
fiih  in  the  United  Kingdom  of  Great  Britain  and  Ireland,  shall  for  every 
such  offence  forfeit  the  sum  of  52."  I  apprehend  the  party  would  be 
liable  to  be  convicted  under  that  act,  if  he  relied  on  an  oral  license. 
Every  man  is  bound  to  know  the  law.]  Ignorantia  juris,  non  excusat : 
1  *Co.  177.  In  Hughes  v.  Buckland,  15  M.  &  W.  846,t  8  D.  &  .^099 
li.  702,  A.,  who  was  fishing  near  a  private  fishery,  had  his  nets   '- 

(a)  See  23  VicL  o.  9,  8.  87;  24  Vict  e.  7,  s.  88. 
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seized,  and  was  taken  into  custody  bj  the  owner  of  the  fishery,  under 
the  prpvisions  of  the  7  &  8  G.  4,  c.  29,  ss.  85,  63,  who,  in  doing  so, 
acted  under  a  bonfi  fide  and  reasonable  belief  that  the  spot  where  the 
arrest  and  seizure  took  place  was  within  the  limits  of  the  fishery :  and 
it  was  held  that  he  was  entitled  to  notice  of  action  and  the  other  pro- 
tection granted  by  that  section.  It  is  important  that  these  questions 
of  title  should  not  be  submitted  to  the  decision  of  the  magistrates. 

Kingdan,  in  reply, — Before  the  passing  of  the  1  &  2  W.  4,  c.  32, 
there  was  no  statutory  provision  against  the  ofience  of  trespassing  in 
the  day-time  in  pursuit  of  game,  with  one  exception.  The  only  remedy 
the  owner  of  the  land  had  was  by  an  action  of  trespass.  There  was  a 
provision  against  trespassing  in  the  night-time  in  pursuit  of,  and  also 
against  the  killing  of  game.  The  24th  section  of  the  Malicious  Tres- 
pass Act, ^7  &  8  G.  4,  c.  30,  contained  a  proviso  that  "nothing  therein 
contained  should  extend  to  any  case  where  the  party  trespassing  acted 
under  a  fair  and  reasonable  suspicion  that  he  had  a  right  to  do  the  act 
complained  of,  nor  to  any  trespass,  not  being  wilful  and  malicious,  com- 
mitted in  hunting,  fishing,  or  in  the  pursuit  of  game,  but  that  every  such 
trespass  should  be  punishable  in  the  same  manner  as  before  the  passing 
of  that  act," — that  was,  by  action  only.  That  statute  did  not  reach 
persons  who  were  not  actuated  by  malice,  or  who  acted  under  a  reasim- 
able  belief  that  they  were  justified  in  doing  as  they  did.  [Byles,  J  — 
Who  were  the  judges  of  the  reasonableness  ?]  The  magistrates.  [Keat- 
ing, J. — It  has  been  so  decided.]  The  object  of  the  present  act  was, 
^oAA-i  to  give  a  more  summary  remedy  for  these  trespasses  than  ^before 
-'  existed.  Here,  the  justices  do  not  say  that  a  bonfi  fide  claim  of 
title  was  set  up:  they  used  the  word  "supposed,"  which  leaves  the 
matter  in  ambiguity.  There  is  nothing  oh  the  face  of  the  case  to  show 
that  there  was  any  title  either  in  Mr.  Oompton  or  Lord  Sandwich. 
Under  the  County  Court  Acts,  it  has  always  been  held  that  the  jurisdic- 
tion was  not  ousted  until  the  judge  has  satisfied  himself  that  there  was 
a  real  claim  of  title.  So,  to  justify  the  magistrates  in  refusing  to  con- 
vict under  this  statute,  there  must  be  at  least  some  colour  of  title.  Noue 
is  shown  here.  Our.  adv.  vtUt. 

Erlb,  C.  J.,  now  delivered  the  judgment  of  the  court : — 

As  we  understand  the  statement  of  facts  in  this  case,  the  justices  dis- 
missed the  summons  because  in  their  judgment  a  question  of  title  was 
raised  bonfi  fide.  They  state  they  gave  their  determination,  "  conceiving 
that  there  was  a  question  of  right  between  the  parties  which  they  had  no 
power  to  adjudicate  on."     On  this  ground  we  aflSrm  their  decision. 

If  a  question  of  title  was  bon&  fide  raised,  they  took  the  right  course 
in  dismissing  the  complaint,  according  to  The  Queen  v.  Cridland,  7  Ellis 
&  B.  853  (E.  C.  L.  R.  vol.  90),  and  Morden,  app.,  Porter,  reap.,  7  C.  B. 
N.  S.  641  (E.  C.  L.  R.  vol.  97). 

The  facts  tending  to  raise  a  question  of  title  are  extremely  scanty ; 
and  the  case  would  have  been  more  satisfactory  if  some  further  evidence* 
of  the  title  supposed  to  be  in  question  had  been  given,  so  as  to  ascertain 
whether  Lord  Sandwich  claimed  in  respect  of  the  land,  or  of  the  manor, 
or  of  any  other  right,  and  whether  there  was  a  colour  for  the  claim. 
Still,  it  is  a  matter  which  the  justices  had  to  determine;  and  we  cannot 
say  they  were  wrong. 
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*If  the  justices  wished  to  raise  the  question  whether  the  re-   r«QAi 
spondent  ought  to  have   been   discharged   merely  because  he   ^ 
believed  he  had  a  right  to  enter  on  the  land,  and  so  had  no  intention  to 
trespass,  we  have  not  so  understood  the  case. 
I   Oar  judgment  must  be  for  the  respondent. 

Appeal  dismissed. 


HENRY  EDWARDS  FREEMAN,  Appellant;   WILLIAM  READ, 

Respondent.     Nov,  23. 

Upon  an  application  to  justices  to  enforce  payment  of  a  highway-rate  pursuant  to  the  proTisioni 
of  the  12  A  13  Vict-  e.  46,  s.  5,  and  11  A  12  Viot  o.  43,  s.  27,  notice  of  appeal  was  given  under 
the  5  Ai  6  W.  4,  c.  50,  s.  105,  and  recognisances  duly  entered  into.  The  appeal  was  entered, 
and  upon  the  hearing  the  rate  was  confirmed,  subject  to  a  case :  the  olerk  of  the  peace  made 
a  note  in  the  minute-book  of  the  sessions, — "  Costs  agreed  to  be  taxed  out  of  court :"  the 
order  of  the  sessions  was  afterwards  confirmed,  and  the  costs  were  at  a  subsequent  time  taxed 
and  allowed  at  33/.  7«. 

Nothing  was  said  at  the  sessions  about  the  costs ;  but  by  a  rule  of  sessions  made  in  1 848,  it 
was  ordered  that  "  the  costs  of  every  appeal  tried  should  be  taxed  by  the  clerk  of  the  peace 
doring  the  same  sessions,  and  be  paid  by  the  party  against  whom  the  court  should  decide  such 
appeal,  unless  the  eourt  should  then  make  any  order  to  the  contrary  :" — 

Held,  that  the  magistrates  were  justified  in  granting  a  distress-warrant  upon  the  certificate  of 
the  derk  of  the  peace  that  the  cosu  had  been  demanded  and  were  unpaid,  although  there  was 
no  express  order  of  sessions  for  the  payment  of  costs, — such  order  being  tacitly  supplied  by 
the  rale  of  practice  known  to  both  parties : 

Held,  also,  that  it  was  not  competent  to  the  appellant  under  the  circumstances  to  object  that 
the  taxation  had  taken  place  out  of  sessions,  that  having  been  brought  about  by  his  own 
consent. 

• 

At  a  petty  sessions  holden  at  Swindon,  in  the  county  of  Wilts,  on 
the  16th  of  February,  1860,  before,  &c.,  five  of  Her  Majesty's  justices 
of  the  peace  acting  in  and  for  the  division  of  Swindon,  in  the  said 
county  of  Wilts,  William  Read,  surveyor  of  highways  of  the  parish  of 
Svindon  aforesaid  (hereinafter  called  the  plaintiff),  made  an  application 
to  the  justices  in  pursuance  of  the  provisions  of  the  12  &  13  Vict.  c. 
45,  B.  5,  and  11  &;  12  Vict.  c.  43,  s.  27,  to  enforce  payment  by  r^ono 
*Henry  Edwards  Freeman,  of  Swindon  aforesaid  (hereinafter  *• 
called  the  appellant),  and  William  Woolford,  of  Swindon  aforesaid,  of 
the  sum  of  382.  7«.,  being  the  costs  of  an  appeal  by  the  said  appellant 
to  the  court  of  quarter  sessions  of  Wilts  against  a  highway-rate  made 
for  the  parish  of  Swindon  aforesaid,  on  which  appeal  the  rate  was  con- 
firmed, as  in  the  certificate  hereinafter  mentioned. 

In  pursiiance  of  a  summons  issued  on  the  information  and  complaint 
of  the  said  plaintiff,  requiring  the  attendance  of  the  appellant  and  the 
said  William  Woolford,  the  appellant  appeared  at  the  said  petty  sessions, 
bat  Woolford  did  not  appear. 

It  was  proved  before  the  justices,  that  the  appellant  and  Woolford, 
under  a.  105  of  the  5  &  6  W.  4,  c.  50,  duly  gave  notice  of  appeal 
against  a  highway-rate  of  the  parish  of  Swindon,  and  duly  entered  into 
recognisances  with  sufficient  sureties  before  a  justice  of  the  peace  pur- 
Bdant  to  and  in  the  form  required  by  the  above-mentioned  section  of  the 
5  &  6.  W.  4,  c.  50,  to  pay  such  costs  as  should  be  awarded  by  the 
justices  at  the  general  or  quarter  sessions ;  that  the  appeal  was  duly 
entered  at  the  general  or  quarter  sessions  of  the  county  of  Wilts,  held 
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at  Warminster  on  the  29th  of  June,  1858,  and  was  on  the  application 
of  the  appellants  respited  to  the  then  next  sessions  for  the  county  of 
Wilts,  to  be  holden  at  Marlborough  on  the  20th  of  October,  1858,  when 
the  said  appeal  was  heard  and  determined ;  and  an  entry  in  the  minute- 
book  of  the  sessions,  of  which  the  following  is  a  copy,  was  at  the  Baid| 
sessions  made  by  the  clerk  of  the  peace,  and  which  entry  was  produced 
to  the  justices  at  the  hearing  of  the  said  information,  by  James  Edward 
Judd,  on  behalf  of  the  clerk  of  the  peace,  and  proved  to  have  been  bo 
made  by  the  clerk  of  the  peace,  as  aforesaid : — 

"  Wilts,  M.  22  Victoria,  1858.   ' 
"  Townsend  and  Ormond. 
"Henry  Edwards   Freeman  and 


"19th  October,  1858.  Rate  con- 
firmed  subject  to  the  opinion  of  the 
Court  of  Queen's  Bench  on  a  case 
to  be  agreed  upon.'' 


William  Woolford,  appellants, 
against 
"  The  highway-rate  of  the  parish 
of  Swindon. 
"  9th  June,  1858. 
"  Costs  agreed  to  be  taxed  out  of  court. 
"  Taxed  at  8SL  7«." 

The  above  entry  was  and  is  the  only  entry  in  the  said  minute-book 
made  as  to  the  judgment  of  the  court  of  the  result  of  the  appeal  at  the 
said  quarter  sessions ;  and,  save  as  aforesaid,  there  was  no  entry  of 
judgment  in  the  said  appeal. 

It  was  proved  before  the  justices  that  no  application  was  made  lo  the 
court  of  quarter  sessions  or  anything  said  to  or  by  the  court  on  the 
subject  of  the  costs  of  the  said  appeal. 

It  was  proved  to  the  justices,  that,  on  the  14th  of  April,  1859,  and 
after  the  said  sessions,  an  appointment  for  the  taxation  of  the  costs  of 
the  appeal  to  the  court  of  quarter  sessions  was  made  by  the  said  clerk 
of  the  peace,  and  that  the  appellants  had  notice  of  such  appointment, 
but  did  not  attend,  and  the  costs  were  then  taxed  at  33^.  7«. ;  and  that, 
afterwards,  in  the  month  of  June,  1859,  the  Court  of  Queen's  Bench 
heard  and  determined  the  said  case,  when  the  said  order  of  quarter 
sessions  confirming  the  said  vate  was  confirmed  by  the  said  Court  of 
Queen's  Bench. 

It  also  appeared  that  the  payment  of  the  said  sum  of  337.  7«.  had 
been  demanded  of  the  appellant  and  Woolford  by  the  plaintiff's  solicitor, 
on  the  6th  of  January,  1860,  and  that  they  had  not  paid  the  same. 
*3041  ^^  ^^  proved  to  the  justices  that  an  order  or  rule  of  *the  said 
-^  court  of  quarter  sessions  was  made  at  the  general  quarter  sessions 
of  the  peace  held  at  New  Sarum  on  the  4th  of  April,  1843,  as  follows : — 
"  That,  from  and  after  the  first  day  of  December  next,  the  costs  of 
every  appeal  tried  shall  be  taxed  by  the  clerk  of  the  peace  during  the 
same  sessions,  and  be  paid  by  the  party  against  whom  the  court  shall 
decide  such  appeal,  unless  the  court  shall  then  make  any  order  to  the 
contrary ;"  and  that  such  rule  or  order  was  in  force  and  had  not  been 
annulled  at  the  time  of  the  hearing  of  the  said  appeal. 

A  certificate  of  the  clerk  of  the  peace  was  produced  before  the 
justices,  and  received,  though  objected  to  by  the  appellant,  which  certi- 
ficate had  been  applied  for  by  the  plaintiff  and  granted  by  the  clerk  of 
the  peace  under  the  11  &  12  Vict.  c.  48,  s.  27,  and  was  as  follows : — 
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**  Office  of  the  clerk  of  the  peace  for  the 
•  county  of  Wilts. 

''In  the  matter  of  an  appeal  wherein  Henry  Edwards  Freeman  and 
William  Woolford  were  appellants  against  the  highway-rate  of  the  parish 
of  Swindon. 

''  I  hereby  certify,  that,  at  a  court  of  general  quarter  sessions  of  the 
peace  holden  at  Marlborough  in  and  for  the  said  county  of  Wilts,  on 
Tuesday  the  19th  day  of  October,  1858,  an  appeal  by  the  said  Henry 
Edwards  Freeman  and  William  Woolford  against  the  highway-rate  for 
the  parish  of  Swindon,  in  the  said  county  of  Wilts,  bearing  date  the 
9th  day  of  June  then  last,  came  on  to  be  tried,  and  was  then  heard  and 
determined :  And  the  said  court  of  general  quarter  sessions  did  there- 
upon confirm  the  said  highway-Tate,  subject  to  the  opinion  of  Her  Ma- 
jesty's Court  of  Queen's  Bench  upon  a  case  stated :  And  I  do  certify, 
that,  at  the  general  quarter  sessions  of  the  peace  held  at  New  Sarum, 
in  and  for  the  said  county,  on  the  4th  of  April,  *1843,  it  was  r^o(\r 
ordered  as  follows,  that  is  to  say,  that,  from  and  after  the  1st  ^ 
day  of  December  next,  the  costs  of  every  appeal  tried  shall  be  taxed 
by  the  clerk  of  the  peace  during  the  same  sessions,  and  be  paid  by  the 
party  against  whom  the  court  shall  decide  such  appeal,  unless  the  court 
shall  then  make  any  order  to  the  contrary ;  and  that  such  last-mentioned 
order  has  not  since  been  altered  or  repealed,  and  is  now  in  full  force : 
And  I  also  certify,  that,  upon  the  trial  of  the  above  appeal  of  Henry 
Edwards  Freematn  and  William  Woolford  against  the  highway-rate  of 
Swindon,  the  court  made  no  order  contrary  to  the  said  order  of  the  4th 
day  of  April,  1843 ;  and  that  the  respective  solicitors  for  the  appellants 
and  respondent  then  and  there  agreed  that  the  costs  of  such  appeal 
should  be  taxed  by  the  clerk  of  the  peace  out  of  court :  And  I  further 
certify  that  the  solicitors  of  the  said  appellants  having  subsequently 
objected  to  attend  the  taxation  of  such  costs,  I  did  on  the  14th  day  of 
April,  1859,  attend  the  respondent's  solicitor,  and  taxed  the  costs  of  the 
respondent  at  the  sum  of  382.  7«.,  which  sum  I  consider  fair  and  reason- 
able to  be  paid  to  him  by  the  appellants  for  his  costs  in  and  about  the 
said  appeal:  And  I  do  further  certify  that  the  said  sum  for  costs  has 
not,  nor  has  any  part  thereof,  been  paid  to  me.  Dated  this  7th  of  Feb- 
ruary, 1860. 

"John  Swatnb,  clerk  of  the  peace." 

It  was  proved,  that,  after  the  taxation  of  the  said  costs,  the  clerk  of 
the  peace  had  added  to  the  entry  of  the  minute  of  the  judgment  of  the 
court  of  quarter  sessions  on  the  hearing  of  the  appeal  above  set  forth, 
the  words  "  Taxed  at  832.  7«.,"  which  appeared  at  the  foot  of  such 
minute. 

Upon  this  evidence,  the  plaintiff,  William  Read,  asked  the  justices  to 
issue  a  distress- warrant  against  *the  appellant  for  the  said  costs ;  r^onf^ 
when  it  was  objected  and  contended  on  behalf  of  the  appellant,  ^ 
— first,  that,  as  the  appellant  had  duly  entered  into  such  recognisance 
as  aforesaid  before  a  justice  of  the  peace  pursuant  to  the  5  &  6  W.  4, 
c.  50,  s.  105,  they  the  justices  had  no  jurisdiction  to  enforce  payment 
of  the  above-mentioned  costs  by  a  distress-warrant, — secondly,  that  no 
order,  judgment,  or  determination  had  been  made  or  come  to  by  the 
court  of  quarter  sessions  for  the  payment  of  the  costs  in  the  matter  of 
the  above-mentioned  appeal, — thirdly,  that  the  justices  had  no  jurisdio- 
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tion  under  the  circumstances  to  issue  a  distress  warrant  for  the  said 
costs, — fourthly,  that  it  had  not  been  proved  to  the  justices  that  a  valid 
or  sufficient  order  or  judgment  had  been  made  or  given  by  the  court  of 
quarter  sessions  for  the  payment  of  costs  in  the  matter  of  the  above- 
mentioned  appeal, — fifthly,  that  the  certificate  signed  by  the  clerk  of 
the  peace  did  not  certify  or  show  that  the  court  of  quarter  sessions  had 
ordered  the  appellant  to  pay  any  costs,  or  directed  to  whom  such  costs 
should  be  paid ;  and  that  such  certificate  was  not  in  conformity  with  s. 
27  of  the  11  &  12  Vict.  c.  48. 

Whereupon  four  of  the  afore-named  justices  adjudged  and  determined 
that  a  distress-warrant  should  issue  to  enforce  payment  of  the  said  sum 
of  88{.  7«.,  and  61,  costs :  and  the  appellant  being  dissatisfied,  &c.,  de- 
manded a  case. 

The  opinion  of  the  court  was  requested,  whether,  upon  the  facts  above 
set  forth,  the  justices  were  right  in  determining  that  such  distress-war- 
rant should  be  issued. 

Prentice  (with  whom  was  Karslake),  for  the  appellant. — This  was  an 
appeal  under  the  105th  section  of  the  General  Highway  Act,  5  &  6  W. 
^oAPT-i  ^9  ^*  ^^9  which  ^enacts,  that^  if  any  person  shall  think  himself 
aggrieved  by  any  rate  made  under  or  in  pursuance  of  this  act, 
or  by  any  order,  conviction,  judgment,  or  determination  made,  or  by 
any  matter  or  thing  done,  by  any  justice  or  other  person  in  pursuance 
of  this  act,  and  for  which  no  particular  method  of  relief  hath  been 
already  appointed,  such  person  may  appeal  to  the  justices  at  the  next 
general  or  quarter  sessions  of  the  peace  to  be  holden  for  the  county, 
division,  riding,  or  place  wherein  the  cause  of  such  complaint  shall  arise, 
such  appellant  first  giving  or  causing  to  be  given  to  the  surveyor  or 
surveyors,  or  to  such  justice  or  other  person  by  whose  act  such  person 
shall  think  himself  aggrieved,  notice  in  writing  of  his  intention  to  bring 
such  appeal,  together  with  a  statement  in  writing  of  the  grounds  of  such 
appeal,  within  fourteen  days  after  such  rate  shall  have  been  made  or 
cause  of  complaint  shall  have  arisen,  and  within  four  days  after  such 
notice  entering  into  a  recognisance  before  some  justice,  with  two  suffi- 
cient sureties,  conditioned  to  try  such  appeal  at,  and  abide  the  order  of, 
and  pay  such  costs  as  shall  be  awarded  by,  the  justices  at  such  general 
or  quarter  sessions ;  and  such  justices,  upon  hearing  and  finally  deter- 
mining the  matter  of  such  appeal,  shall  and  may,  according  to  their 
discretion,  award  such  costs  to  the  party  appealing  or  appealed  against 
as  they  shall  think  proper ;  and  their  determination  in  or  concerning 
the  premises  shall  be  conclusive  and  binding  on  all  parties  to  all  intents 
and  purposes  whatsoever."  The  27th  section  of  the  11  &  12  Vict.  c.  43 
provides,  that,  ^*  after  an  appeal  against  any  such  conviction  or  order 
as  aforesaid  shall  be  decided,  if  the  same  shall  be  decided  in  favour  of 
the  respondents,  the  justice  or  justices  who  made  such  conviction  or 
order,  or  any  other  justice  of  the  peace  of  the  same  county,  &c.,  may 
issue  such  warrant  of  distress  or  commitment  as  aforesaid  for  '^'ex- 
ecution  of  the  same,  as  if  no  such  appeal  had  been  brought ;  and 
if  upon  any  such  appeal  the  court  of  quarter  sessions  shall  order  either 
party  to  pay  costs,  such  order  shall  direct  such  costs  to  be  paid  to  the 
clerk  of  the  peace  of  such  court,  to  be  by  him  paid  over  to  the  party 
entitled  to  the  same,  and  shall  state  within  what  time  such  costs  shall 
be  paid  :  and,  if  the  same  shall  not  be  paid  within  the  time  so  limited^ 
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and  the  party  ordered  to  pay  the  same  shall  not  be  bound  by  any  recog- 
nisance conditioned  to  pay  sitch  costs,  such  clerk  of  the  peace,  or  his 
deputy,  upon  application  of  the  party  entitled  to  such  costs,  or  of  any 
person  on  his  behalf,  and  on  payment  of  a  fee  of  1«.,  shall  grant  to  the 
party  so  applying  a  certificate  that  such  costs  have  not  been  paid ;  and, 
upon  production  of  such  certificate  to  any  justice  or  justices  of  the 
peace  of  the  same  county,  &c.,  it  shall  be  lawful  for  him  or  them  tc 
enforce  the  payment  of  such  costs  by  warrant  of  distress,''  &c.  That 
provision,  however,  only  applies  to  cases  where  no  recognisances  are 
entered  into,  and  to  such  convictions  and  orders  as  are  mentioned  in  the 
former  part  of  the  act.     The  12  &  13  Vict.  c.  45,  however,  contains  a 

revision  (s.  5)  enabling  the  sessions  to  give  costs  in  all  cases  of  appeal. 

t  enacts,  "  that,  upon  any  appeal  to  any  court  of  general  or  quarter 
sessions  of  the  peace,  the  court  before  whom  the  same  shall  be  brought 
may,  if  it  think  fit,  order  and  direct  the  party  or  parties  against  whom 
the  same  shall  be  decided  to  pay  to  the  other  party  or  parties  such  costs 
and  charges  as  may  to  such  court  appear  just  or  reasonable,  such  costs 
to  be  recoverable  in  the  manner  provided  for  the  recovery  of  costs  upon 
an  appeal  against  an  order  or  conviction,  by  the  11  &  12  Vict.  c.  43." 
The  principal  question  here  is,  whether  that  applies  where  a  recogni- 
sance has  been  entered  into;  and,  next,  whether  there  is  any  sufficient 
order  here  within  the  meaning  of  that  act.     *The  very  terms  of  r^nQAQ 
the  section  show  that  it  is  only  applicable  where  there  are  no  ^ 
recognisances.     Further,  there  is  no  order  for  the  payment  of  costs  at 
alL     The  order  of  the  quarter  sessions  is  silent  as  to  costs.     It  appears, 
that,  in  1843, — long  before  the  passing  of  these  statutes, — the  then  jus- 
tices in  quarter  sessions  made  a  general  order  that  ^'  the  costs  of  every 
appeal  tried  should  be  taxed  by  the  clerk  of  the  peace  during  the  same 
sessions,  and  be  paid  by  the  party  against  whom  the  court  shall  decide 
sach  appeal,  unless  the  court  shall  then  make  any  order  to  the  contrary.'* 
It  is  not  competent,  however,  to  any  court  to  make  thus  a  general  order 
which  shall  regulate  every  case.     The  entry  as  to  costs  here  is  made  at 
a  different  session,  and  not  by  the  court,  but  by  the  clerk  of  the  peace : 
and  the  only  evidence  of  the  order  is  the  certificate  of  the  clerk  of  the 
peace  given  under  the  11   &  12  Vict.  c.  43,  s.  27.     That  certificate, 
however,   is  only  evidence   of  the   facts  which   the   statute   says    it 
shall  be  evidence  of,  that  is,  of  the  order  of  sessions  confirming  or 
quashing  the  appeal,  of  the  order  on  the  appellant  to  pay  costs,  and 
of  their  non-payment.     There  was  no  evidence  before  the  magistrates 
of  the  general  order  of  1843.     Further,  the  order  of  sessions  does  not 
state  to  whom  the  costs  are  to  be  paid,  whether  to  the  clerk  of  the  peace 
or  to  the  party.     The  costs  must  be  taxed  at  the  same  sessions,  and 
adopted  by  the  court  at  the  same  sessions.    In  Burn's  Justice  (edit.  1845, 
by  Chitty),  Appeal  VII.,  p.  175,  it  is  said :  "  Whenever  the  sessions 
grant  costs,  they  must  ascertain  the  costs  by  their  order  (Ex   parte 
Halloway,  1  Dowl.  P.  C.  26) ;  for,  they  have  no  power  to  grant  costs 
generally  like  the  courts  at  Westminster,  to  be  afterwards  taxed  by  the 
proper  officer :  they  may  direct  the  clerk  of  the  peace  to  ascertain  and 
report  to  them  the  items  of  the  expenditure,  which  may  be  the  grounds 
*of  their  decision,  but  they  must  themselves  determine  the  sum   r^cgiA 
to  be  paid.     Therefore,  it  has  been  held  that  the  recorder  of  a  ^ 
municipal  sessions  may,  on  ordering  costs,  refer  the  taxation  of  the 
amount  to  an  officer  of   the  court;  but  that  such  taxation  must  be 
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adopted  by  him  during  the  continuance  of  the  same  sessions :  The  Queen 
V.  Long,  1  Q.  B.  740  (E.  C.  L.  R.  vol.  41),  1  Gale  4;  D.  367 ;  Sell- 
wood  V.  Mount,  1  Q.  B.  726,  1  Gale  &  D.  358 :"  and  see  The  Queen  v. 
The  Recorder  of  Cambridge,  7  Ellis  &  B.  637  (E.  C.  L.  R.  vol.  90). 
The  certificate  of  the  clerk  of  the  peace  is  no  evidence  against  the 
appellant.  [Byles,  J. — And,  if  it  were  evidence,  can  a  distress-war- 
rant issue  upon  an  agreement  ?]  Clearly  not :  it  may  be  ground  for 
an  action.  The  case  of  The  Queen  v.  The  Justices  of  Merionethshire, 
6  Q.  B.  163  (E.  C.  L.  R.  vol.  51),  shows  that  the  justices  are  bound  to 
exercise  a  discretion  in  each  case. 

Phipion^  contr4. — The  5th  section  of  the  12  &  13  Vict.  c.  45,  enacts, 
that,  '^  upon  any  appeal  to  any  court  of  general  or  quarter  sessions  of 
the  peace,  the  court  before  whom  the  same  shall  be  brought  may,  if  it 
think  fit,  order  and  direct  the  party  or  parties  against  whom  the  same 
shall  be  decided  to  pay  to  the  other  party  or  parties  such  costs  and 
charges  as  may  to  such  court  appear  to  be  just  and  reasonable,  such 
costs  to  be  recoverable  in  the  manner  provided  for  the  recovery  of  costs 
upon  an  appeal  against  an  order  or  conviction  by  the  11  &  12  Vict.  c. 
43,  s.  27.*'     There  is  nothing  in  that  section  to  import  that  it  applies 
to  no  other  cases  than  those  where  recognisances  have  been  entered  into. 
The  inclination  of  the  Court  of  Queen's  Bench  was  otherwise  in  The 
Queen  v.  Huntley,  3  Ellis  &  B.  172  (E.  C.  L.  R.  vol.  77) :  and  it  would 
render  the  statute  of  very  little  avail  if  its  construction  were  so  nar- 
rowed.    Then  it  is  said  that  there  has  been  no  order  for  the  payment 
♦^111  ^^  these  costs.     There  was,  however,  an  order  of  the  ♦sessions 
-'   confirming  the  rate,  and  the  order  of  1848,  which  was  proved  to 
be  still  in  force,  that  in  every  case  of  appeal  the  costs  shall  be  taxed  by 
the  clerk  of  the  peace  during  the  same  sessions,  and  be  paid  by  the 
party  against  whom  the  court  shall  decide  such  appeal,  unless  there  be 
an  order  to  the  contrary.     The  parties  here  agree  that  the  costs  shall  be 
taxed  out  of  court.     Is  it  competent  to  them  afterwards  to  say  that 
they  have  not  been  properly  taxed  ?     [Btlbs,  J. — The  parties  may  be 
bound  by  their  agreement :  but  what  order  of  sessions  is  there  that  the 
ascertained  sum  should  be  paid  ?]     In  The  Queen  t;.  Mortlock,  7  Q.  B. 
459  (E.  C.  L.  L.  vol.  53),  an  order  for  costs  on  dismissal  of  an  appeal 
against  a  poor-rate  was  made  at  first  without  stating  the  amount,  which 
was  left  to  be  ascertained  by  the  clerk  of  the  peace ;  the  justices  then 
adjourned ;  the  costs  were  taxed,  and  the  amount  verbally  reported  by 
the  clerk  of  the  peace  at  the  adjourned  sitting,  which  was  not  attended 
by  all  the  magistrates  originally  present :  and  the  order  was  held  suffi- 
cient.    Lord  Denman  there  said :  ''  The  result  of  the  evidence  is,  that 
the  justices  dismiss  the  appeal  with  costs,  and  say  to  the  parties, — ^  The 
clerk  of  the  peace  will  settle  the  amount,  and  it  will  be  inserted  in  the 
order  afterwards;  are  you  content?'    and  they  make  no  objection." 
[Erle,  C.  J. — I  observe  that  Lord  Denman  in  The  Queen  v.  Long,  1  Q- 
B.  740,  746  (E.  C.  L.  R.  vol.  41),  comes  very  close  upon  this  case. 
He  says :  ''  If  the  party  to  be  burt^ened  with  costs  consents,  the  judg- 
ment may  perhaps  be  given  nunc  pro  tunc,  though  the  taxation  be  out 
of  sessions.     Otherwise,  when  the   sessions  are  over,  the  recorder's 
authority  is  gone."]     The  only  objection  of  any  weight  here  is,  that 
there  was  no  formal  order :  but  it  is  submitted  that  it  is  not  competent 
to  the  appellant  under  the  circumstances  to  rely  on  that. 
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Prentice^  in  reply. — The  argument  on  the  other  side  ^assumes  r^cq-fo 
that  there  was  an  agreement  between  the  parties  that  the  costs  '- 
shodd  be  taxed  out  of  court.  But  the  only  evidence  of  such  agreement 
'is,  the  certificate  of  the  clerk  of  the  peace.  It  is  not  stated  when  that 
agreement  was  made:  and  the  certificate  alone  will  not  do.  In  The 
Qneen  r.  The  Justices  of  Staffordshire,  26  Law  J.,  M.  C.  179,  upon  an 
appeal  against  an  order  adjudicating  the  settlement  of  a  lunatic  pauper, 
the  sessions  at  which  the  appeal  was  heard  confirmed  the  order,  subject 
to  the  opinion  of  the  court  upon  a  case  to  be  afterwards  stated,  nothing 
being  then  said  as  to  costs.  The  appellants  afterwards  abandoned  their 
intention  of  stating  the  case,  and  at  a  subsequent  sessions  the  respond- 
ents applied  for  and  obtained  an  order  granting  them  the  costs  of  the 
appeal :  and  it  was  held,  upon  an  application  for  a  certiorari  to  quash 
the  last-mentioned  order,  that  the  sessions  at  which  the  appeal  was  heard 
and  determined  alone  had  jarisdiction  to  grant  costs,  and  that  the  order 
of  the  subsequent  sessions  was  therefore  invalid.  Cur,  adv,  vult 

Erle,  C.  J.,  now  delivered  the  judgment  of  the  court  :(a) — 

Some  of  the  objections  on  this  appeal  need  only  a  short  answer.  The 
12  &  IS  Vict.  c.  45,  s.  5,  empowering  the  sessions  to  give  costs  on  all 
appeals,  to  either  party,  disposes  of  the  two  questions  raised  by  Mr. 
Prentice^  whether  the  order  of  the  sessions  was  bad  under  the  11  &  12 
Vict.  c.  43,  s.  27,  which  does  not  extend  to  cases  where  there  is,  as  here, 
a  recognisance,  and  which  makes  provision  in  respect  of  paying  the  costs 
*t4}  the  clerk  of  the  peace.  So,  as  to  the  point  that  there  was  no  r^roiq 
adjudication  giving  costs  expressed  orally  by  the  court.  The  ^ 
answer  is,  that  it  was  tacitly  expressed  by  a  standing  order  that  costs 
should  follow  the  event  unless  the  court  should  interpose, — which  was  a 
rule  of  practice  known  to  both  the  parties :  and  it  was  a  rule  specifically 
applied  to  this  case  by  the  officer  having  the  authority  of  the  court 
making  the  entry  ordering  costs,  with  the  knowledge  of  both  parties. 

As  to  the  remaining  objection,  that  the  costs  were  taxed  by  the  clerk 
of  the  peace  after  the  end  of  the  sessions, — although  the  taxation  ought 
by  law  to  be  by  the  court,  still  the  performance  of  that  duty  by  its 
officer,  if  subsequently  adopted  by  the  court,  has  been  often  recognised 
as  valid:  see  The  Queen  v.  Mortlock,  7  Q.  B.  471  (E.  C.  L.  R.  vol.  53), 
and  Sellwood  v.  Mount,  1  Q.  B.  726  (E.  a  L.  R.  vol.  41),  1  Gale  &  D. 
358,  where  it  is  said  that  the  rule  requiring  taxation  by  the  court  by  no 
means  prevents  the  court  from  directing  their  officer  to  tax  the  costs, 
and  adopting  his  taxation  as  their  own  act,  and  inserting  the  amount  in 
their  order.  But  this  must  be  done  by  the  court  before  the  end  of  the 
sessions ;  and  a  difficulty  was  raised  in  this  case,  because  that  settled 
rule  of  law  had  not  been  complied  with.  The  difficulty,  however,  is  got 
over  by  an  answer  to  the  objection,  in  the  nature  of  a  personal  excep- 
tion to  the  appellant,  because  the  defect  of  allowance  during  the  sessions 
was  brought  about  by  the  appellant  himself  consenting  to  the  delay,  and 
therefore  as  against  him  it  must  be  taken  to  have  been  properly  done. 
It  was  on  his  representation  of  consent  that  his  opponent  altered  bis 
position,  and  allowed  the  delay.  There  are  authorities  for  giving  efiect 
to  the  consent  of  the  party  in  this  way.  In  The  Queen  v.  Long, 
1  Q.  B.  740  (£.  G.  L.  R.  vol.  41),  1  Gale  &  D.  867,  where  the  costs  were 

(a)  The  Judges  present  at  the  argument  were  Erie,  C.  J.,  Byles,  J.,  and  Keating,  J. ;  Wil- 
liuni^  J.,  heing  engaged  in  the  DiTorce  Court. 
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*^141  ^^^^^  after  the  end  of  the  sessions  without  ^consent,  Lord  Denman 
-^  observes:  '*If  the  party  to  be  burdened  with  costs  consents,  the 
judgment  may  perhaps  be  given  nunc  pro  tunc,  though  the  taxation  be 
out  of  sessions :"  otherwise,  if  there  be  no  consent.  In  The  Queen  o. 
The  Shrewsbury  and  Hereford  Railway  Company,  25  Law  Times  65,  it 
appeared  chat  the  taxation  had  been  after  the  end  of  the  session,  by 
consent ;  and,  when  the  order  of  sessions  was  brought  up  for  execution, 
and  the  party  who  had  so  consented  moved  to  set  aside  the  order  on 
account  of  such  taxation  after  the  end  of  the  session,  Lord  Campbell 
refused  the  rule,  saying,  ^^  The  point  now  is  not  whether  the  sessions 
had  jurisdiction  to  make  this  order,  but  whether  the  appellants  are  not 
precluded  by  their  act  from  making  this  objection :"  and  the  court  holds 
that  they  are.  This  case  is  an  authority  for  us  to  adopt ;  and  on  these 
grounds  we  are  of  opinion  that  this  objection  fails,  and  that  the  appel- 
lant cannot  take  advantage  of  the  deception  attempted  by  his  attorneys 
in  disputing  that  which  they  had  consented  to. 

We  think  there  was  no  weight  in  the  objection  that  the  consent  was 
not  proved  by  legal  evidence.  The  clerk  certified  that  there  was 
consent ;  and,  as  far  as  appears  on  the  case,  the  justices  were  not  wrong 
in  acting  on  it  as  an  undisputed  fact. 

Judgment  for  the  respondent,  with  costs. 


^Q.^i  *EDWARD  BACKHOUSE  the  Younger,  Appellant;  The 
"^^^J       Churchwardens   of  BISHOPWEARMOUTH,    Respondents. 

Nov.  22. 

There  ii  nothing  in  the  statutes  7  A  8  W.  3,  o.  84,  s.  4, 1  G.  1,  stat.  2,  o.  6,  s.  2,  or  53  G.  3,  e. 
127,  s.  6,  to  exclude  a  Quaker  from  the  operations  of  the  general  rule  that  the  summary  juris- 
diction of  Justices  to  enforce  payment  of  a  church-rate  ceases  when  a  matter  of  title  comes 
into  question  hon&  fide  before  them. 

Where  money  is  borrowed  by  churchwardens  for  the  repair  of  the  parish  church  in  parsnanctt 
of  the  Church  Building  Act,  59  G.  3,  c.  134,  s.  14, — Quasre,  whether  a  rate  made  for  payment  in 
one  year  of  a  larger  sum  than  one-tenth  of  the  principal  is  bad  for  excess  ? 

The  following  case  was  stated  for  the  opinion  of  the  court  pursuant 
to  the  20  &  21  Vict.  c.  43,  s.  2  :— 

Edward  Backhouse  the  younger,  one  of  the  persons  called  Quakers, 
was  summoned,  under  the  provisions  of  the  statute  7  &  8  W.  3,  c.  34,  a.  4, 
before  three  justices  of  the  peace  for  the  county  of  Durham,  on  the 
4th  of  February,  1860,  to  answer  three  complaints  made  by  the  church- 
wardens of  the  parish  of  Bishopwearmouth,  in  the  county  of  Durham, 
and  severally  dated  the  21st  of  January,  1860, — For  that  he,  having 
been  duly  rated  and  taxed  in  and  by  a  certain  church-rate  for  the  said 
parish  made  on  the  Idth  of  July,  1858,  at  |d.  in  the  pound,  in  the  sum 
of  16«.  Id.j  and  in  and  by  a  certain  other  church-rate  for  the  said  parish 
made  the  said  16th  of  July,  1858,  at  l^d.  in  the  pound,  in  the  sum  of 
12.  2«.,  and  in  and  by  a  certain  other  church-rate  for  the  said  pariah, 
made  the  7th  of  May,  1859,  in  the  sum  of  1/.  6«.  Id.,  had  refused  and 
neglected  to  pay  such  rates  within  six  calendar  months  then  last  past, 
on  demand  duly  made. 

As  to  the  two  rates  of  the  15th  of  July,  1858, — 
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It  waa  proved  on  behalf  of  the  respondents,  that,  on  the  15th  of 
January,  1860,  Edwin  Gray,  one  of  the  churchwardens,  had  demanded 
these  two  rates  from  the  appellant,  who  refused  to  pay  them.  On  cross- 
examination,  William  Acklam,  a  collector  appointed  by  the  churchward- 
ens, proved,  that,  on  the  8d  of  February,  1859  (more  than  six  calendar 
months  previous  to  the  date  of  the  complaint),  he  had  called  at  the 
house  of  the  appellant,  and  saw  and  asked  a  servant  for  the  two  rates 
of  id.  and  1^(2.,  but  they  "^were  not  paid.  The  appellant,  how-  r^coig 
ever,  did  not  prove,  nor  did  it  appear  in  any  way,  that  the  appel-  ^ 
lant's  servant  had  ever  communicated  to  him  such  application,  or  that 
he  had  ever  authorized  her  to  refuse  payment. 

It  was  urged  that  a  sufficient  demand  had  been  made  on  the  8d  of 
February,  1859:  but,  under  this  state  of  facts,  the  justices  did  not 
consider  that  there  had  been  a  demand  and  refusal  previous  to  six 
calendar  months  before  the  date  of  the  complaint,  so  as  to  oust  them  of 
jurisdiction,  under  Jervis's  Act,  11  &  12  Vict.  c.  43,  s.  11. 

As  to  all  the  three  rates, — 

The  justices  then  called  upon  the  appellant  to  answer  the  matter  of 
the  complaints;  whereupon  he  disputed  the  validity  of  all  the  rates, 
under  the  following  circumstances,  which  were  proved  before  the  jus- 
tices : — 

The  affairs  of  the  parish  of  Bishopwcarmouth  have  from  time  imme- 
morial been  managed  by  a  vestry  called  ^'  The  ancient  select  vestry"  of 
the  parish  of  Bishopwearmouth,  consisting  of  the  rector  (who  is  ex 
officio  the  chairman)  and  of  twelve  rate-payers ;  any  vacancy  by  death 
or  removal  being  supplied  by  a  majority  present  at  any  meeting  of  the 
body. 

It  was  not  proved  to  the  justices  that  the  churchwardens  were  mem- 
bers of  the  vestry  ex  officio ;  but,  by  the  minute-book  of  the  proceedings 
of  the  vestry,  which  was  produced  and  given  in  evidence  before  them,  it 
appeared  that  the  churchwardens  had  usually  attended  the  meetings  of 
the  vestry, 

.The  parish  of  Bishopwearmouth  was  formerly  very  extensive,  and 
comprised  the  townships  of  Bishopwearmouth,  Bishopwearmouth  Panns, 
fiardon,  Hylton,  Ryhope,  Silksworth,  and  Tunstall,  and  the  hamlet  of 
Sunderland  near  the  sea. 

In  1719,  the  hamlet  of  Sunderland  was  severed  "^from  it,  and  r^oi'T 
created  a  distinct  parish,  by  an  act  of  parliament  passed  for  that  ^ 
purpose, — 6  G.  1,  c.  xix.  Previous  to  the  year  1844,  several  district 
churches  had  been  built ;  and,  on  the  11th  of  November,  1844,  by  an 
order  in  council,  separate  districts  were  carved  out  of  the  original  parish 
of  Bisbopwearmoutn,  and  assigned  to  these  new  churches,  by  the  names 
of  St  Thomas's,  St.  Andrew's,  St.  Paul's,  Hylton,  and  Ryhope.  And 
by  the  operation  of  the  19  and  20  Vict.  c.  104,  s.  14,  and  the  acts  incor-^ 
porated  therewith,  these  several  districts  became,  on  the  passing  of  that 
set,  on  the  29th  of  July,  1856,  separate  and  distinct  parishes,  and  as 
such  authorized  and  required  to  hold  distinct  vestries,  elect  their  own 
churchwardens,  and  levy  their  own  church-rates. 

On  the  Ist  of  February,  1850,  the  sum  of  600Z.  was  borrowed  by  the 
incient  select  vestry,  witn  the  consent  of  the  bishop  of  the  diocese,  and 
for  the  purposes  contemplated  by  the  act  in  that  case  made  and  pro- 
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vided,  by  way  of  mortgage  of  the  church-rates  of  the  then  whole  parish, 
under  the  statute  59  G.  3,  c.  134. (a) 

*31R1       ^From  the  said  29th  of  July,  1856,  the  parish  hereinafter 
•^  called  Bishopwearmouth  proper  has  comprised  part  of  the  town- 

(o)  The  indontare, — a  copy  of  which  was  anoexed  to  and  formed  part  of  the  ease,— wu 
dated  the  1st  of  February,  1850,  and  made  between  William   Blackett,  George  Thompiop, 
William  Mallam,  and  Matthew  Lee,  charchwardens  of  the  parish  of  Bishopwearmonth,  of  the 
first  part,  Robert  Fenwick,  William  Bell,  John  Soott,  William  Robinson  Robinson,  NathM 
(lorn,  Ralph  Garr,  Joseph   Toang,  James  Septimus   Robinson,  William  Dawson,  Anthony 
Ettrick,  William  Ord,  and  Christopher  Bramwell  (now  constituting  the  select  vestry  of  the  raid 
parish),  of  the  second  part,  The  Right  Rev.  Father  in  Ood,  Edward  Lord  Bishop  of  Durham, 
of  the  third  part,  The  Rev.  John  Patrick  Eden,  clerk,  rector  of  the  parish  church  of  Bishop- 
wearmouth, of  the  fourth  part,  the  said  John  Patrick  Eden,  Robert  Fenwick,  and  William  Rob- 
inson Robinson,  in  their  private  or  individual  capacity,  of  the  fifth  part,  and  the  said  Christopher 
Bramwell  of  the  sixth  part     It  recited  that  the  church  of  the  parish  of  Bishopwearmouth 
being  greatly  in  want  of  repair,  the  said  churchwardens,  pursuant  to  the  directions  of  the  59 
G.  3,  c.  134,  entitled,  Ac...  had  resolved,  with  the  consent  of  the  several  parties  thereto  of  the 
second,  third,  and  fourth  parts,  to  borrow  and  raise  upon  the  credit  of  the  ehureh-rates  of  the 
said  parish  the  sum  of  600/.,  being  the  amount  considered  necessary  for  defraying  the  expense 
of  repairing  the  said  church,  and  that  Bramwell  had  agreed  to  lend  and  advance  to  the  said 
church  wardens  the  said  sum  of  600/.  for  the  purpose  aforesaid  upon  the  credit  or  security  of 
the  said  church-rates  according  to  the  directions  and  the  true  intent  and  meaning  of  the  said 
act,  and  the  further  seoarity  of  the  covenant  of  the  said  John  Patrick  Edes,  Robert  Fenwick, 
and  William  Robinson  Robinson,  in  thair  individual  capacity  thereinafter  contained :  And  it 
had  been  agreed  that  the  said  sum  of  600/.  should  be  repaid  by  six  yearly  instalments  of  100/. 
each,  and  should  bear  interest  until  such  repayment  at  the  rate  of  5/.  per  cent,  per  annum.  The 
indenture  then  witnessed,  that,  in  pursuance  of  the  said  recited  agreement,  and  in  consideratioD 
of  the  sum  of  600/.  of  lawful  English  money  by  the  said  Christopher  Bramwell  to  the  sai<? 
churchwardens  at  or  before  the  execution  of  these  presents,  in  hand  well  and  truly  paid  with 
the  consent  of  the  said  several  parties  Uiereto  of  the  second,  third,  and  fourth  parts  (testified 
by  their  severally  being  parties  to  and  executing  these  presents),  the  receipt,  Ac,  they  the 
said  churchwardens,  with  such  consent  as  aforesaid,  testified  as  aforesaid,  did  thereby  grant, 
bargain,  sell,  assign,  and  convey  unto  the  said  Christopher  Bramwell,  his  executors,  admin'ts 
trators,  and  assigns,  All  and  singular  the  church-rates  of  the  parish  of  Bishopwearmouth 
aforesaid,  then  due  or  payable,  or  which  at  any  time  or  times  hereafter  shall  become  due  or 
payable,  from  any  person  or  persons  whomsoever  for  or  in  respect  of  any  messuages,  tenement?, 
lands,  or  other  hereditaments  within  the  same  parish,  To  have,  hold,  receive,  and  take  the  said 
church-rates  thereby  granted  and  assigned,  or  intended  so  to  be,  unto  and  to  the  use  of  thf 
said  Christopher  Bramwell,  his  executors,  administrators,  and  assigns,  subject,  nevertheless, 
to  the  proviso  for  redemption  thereinafter  contained,  that  is  to  say,  Provided  always,  and  it  was 
thereby  agreed  and  declared,  that,  if  the  said  churchwardens,  or  their  successors,  did  and  should 
yearly  and  every  year  (the  first  of  such  years  to  be  computed  fVom  the  date  thereof)  well  and 
truly  pay  to  the  said  Christopher  Bramwell,  his  executors,  administrators,  or  assigns,  one 
equal  sixth  part  of  the  said  sum  of  600/.  until  the  whole  thereof  should  be  repaid,  and  at  the 
end  of  the  first  and  each  succeeding  year  pay  to  the  said  Christopher  Bramwell,  his  executors, 
administrators,  or  assigns,  interest  at  the  rate  of  5/.  per  oent  per  annum  on  the  said  sum  of 
600/.,  or  so  much  thereof  as  should  from  time  to  time  remain  unpaid,  according  to  the  true 
intent  and  meaning  of  the  said  act  of  parliament  and  of  these  presents,  then  and  in  such  ease 
those  presents  and  everything  therein  contained  should  be  void :  Provided  also,  that  it  should 
be  lawful  for  the  said  churchwardens  and  their  successors  peaceably  and  quietly  to  hold  anc' 
enjoy  the  said  church-rates  thereby  granted  and  assigned,  until  default  should  be  made  by 
them  in  the  payment  of  the  said  principal  sum  of  600/.  or  the  interest  thereof,  or  some  part 
thereof,  respectively,  at  the  times  and  in  the  manner  aforesaid :  And,  in  pursuance  of  the  said 
recited  agreement  in  that  behalf,  the  said  John  Patrick  Eden,  Robert  Fenwick,  and  William 
Robinson  Robinson,  did  thereby,  for  themselves,  their  heirs,  executors,  and  administrators, 
and  each  of  them  separately,  did  thereby,  for  himself,  his  heirs,  executors,  and  administrators, 
covenant,  promise,  and  agree  with  and  to  the  said  Christopher  Bramwell,  his  executors,  admin- 
istrators, and  assigns,  that  they,  the  said  John  Patrick  Eden,  Robert  Fenwick,  and  William 
Robinson  Robinson,  or  some  or  one  of  them,  or  the  heirs,  executors,  or  administrators  of 
them  or  some  or  one  of  them,  should  and  would  well  and  truly  pay  unto  the  said  Christopher 
Bramwell,  his  executors,  administrators,  or  assigns,  all  the  parts  or  instalments  of  the  said 
principal  sum  of  600/.  and  all  the  interest  for  the  same  principal  sum  whereof  default  should 
be  made  in  payment  by  the  said  churchwardens  or  their  successors  at  the  several  times  there* 
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^hip  of  Bishopwearmouth,  the  township  of  Bishopwearmouth  Panns,  and 
the  township  of  Silksworth,  but  not  St.  Thomas's,  Rjhope,  and  Hylton, 
or  St.  Andrew's. 

*The  names  and  residences  or  places  of  business  of  the  mem-  r*Qi  9 
bers  of  the  ancient  select  vestry  in  1850,  are  set  out  in  the  said  *- 
mortgage-deed  as  parties  thereto  of  the  second  part. 

In  April,  1858,  when  the  respondents  were  elected  churchwardens, 
and  thenceforward  until  and  after  the  *15th  of  July,  1858,  the  racoon 
following  laymen,  in  addition  to  the  rector,  constituted  the  *- 
ancient  select  vestry,  and  either  resided  or  had  places  of  business,  and 
were  occupiers  and  rate-payers,  in  such  one  of  the  said  several  parishes 
as  is  in  the  following  list  placed  opposite  their  respective  names,  and  in 
no  other  of  such  parishes,  viz. 


NaiDM  of  nl«ct  TNtvymwi. 

Perish  in  which  resldeot  or  rated. 

Robert  Fenwiok. 

Parish  of  Bishopweonnonth  proper. 

William  Robinaon  Robinton. 

diUo. 

Nathan  Horn. 

ditto. 

Ralph  Carr. 

ditto. 

James  Seplimns  Robinaon. 

ditto. 

WUliam  Ord. 

ditto. 

James  Hartley. 

ditto. 

Joseph  Young. 

St  Thomas's. 

William  Dawson. 

Ryhope. 

la 

Anthony  Ettriek. 

Hylton. 

11 

Christopher  BramweU. 

St  Thomas's, 

12 

Christopher  Haling  Webster. 

St  Andrew's. 

The  respondents  Edwin  Gray  and  John  James  Eayll,  both  of  whom 
reside  in  the  parish  of  Bishopwearmouth  proper,  were  elected  church- 
wardens at  a  meeting  of  the  vestry  duly  convened  and  held  on  the  6th 
of  April,  1858,  at  which  were  present  The  Rev.  John  Patrick  Eden 
(the  rector),  and  Robert  Fenwick,  ^William  Robinson  Robinson,  r^ooi 
Balph  Carr,  James  Septimus  Robinson,  Joseph  Young,  and  *- 
Christopher  Maling  Webster,  members  of  the  ancient  select  vestry,  and 
the  then  churchwardens,  Robert  Sharp  and  Edwin  Oray. 

On  the  15th  of  July,  1858,  a  meeting' of  the  vestry  duly  convened 
was  held,  at  which  were  present  The  Rev.  John  Patrick  Eden  (the 
rector),  and  Robert  Fenwick,  Nathan  Horn,  Ralph  Carr,  James  Septi- 
mus Robinson,  William  Dawson,  and  Anthony  Ettriek,  members  of  the 
vestry,  and  also  the  churchwardens,  Robert  Sharp  and  Edwin  Oray. 

At  the  meeting  two  rates  were  levied  [made?],  one  of  }c{.  in  the 
pound,  and  the  other  of  l^d.  The  following  is  the  resolution  as  to  the 
}A  rate: — 

"  Resolved,  that  a  rate  of  fd.  in  the  pound  be  laid  upon  the  entiie 
parish  of  Bishopwearmouth  for  satisfying  the  balance  still  remaining 
due  to  Christopher  Bramwell  (the  mortgagee),  and  ihfi  expenses  attend- 
ant thereon." 

The  sums  then  due  to  Mr.  Bramwell  were  2002.  for  principal,  and  10/. 
for  interest. 

rabefora  sppointed  for  the  payment  thereof  respeetlTely,  oontrary  to  the  proviso  for  redemption 
chereiabefore  contained.    In  witness,  Ao." 
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vened  was  held,  at  which  were  present  The  Rev.  J.  P.  Eden,  the  rector, 
W.  R.  Rohinson,  R.  Fenwick,  G.  M.  Webster,  Ralph  Carr,  Nathan 
Horn,  J.  Hartley,  and  the  churchwardens  Kayll  ana  Gray.  At  thiB 
meeting  a  rate  of  2d.  in  the  pound  was  levied  on  the  parish  of  Bishop- 
wearmouth  proper.     The  following  is  a  copy  of  the  estimate : — 

"Estimate  of  the  expenses  far  ike  year  1859. 

£   s.  d, 

"  Visitation  expenses 400 

"  Communion  wine 500 

"  New  sarplices,  washing  anrplices,  &c 15    0    0 

''Sexton,  constablo,  attendants,  cleaning  the. church,  &c.      •        •  50    0    0 

'*  Bell-ringers  and  sundries  connected  therewith       .        .        .        .  20    0    0 

"  Warming  and  lighting 40    0    0 

''Insurance 500 

"  Repairs,  masons,  joiners,  painters,  smiths,  &o 50    0    0 

"Rate-books 16    0    0 

"  Organ-blowing  and  tuning 8    0    0 

"  Petty  expenses 10    0    0 

"  Collecting  rate 2800 

•  _^251  0^  0" 

At  the  foot  of  the  rate,  which  on  the  face  of  it  raises  the  sum  of 
401Z.  12«.  5d.,  the  following  memorandum  is  written  and  subscribed : — 
.  *'  We,  the  undersigned,' being  the  major  part  of  the  members  compos- 
ing the  ancient  select  vestry  of  and  for  the  parish  of  Bishopwearmouth, 
in  the  county  of  Durham,  do  this  7th  of  May,  1859,  at  our  vestry  meet- 
ing for  that  purpose  duly  and  legally  convened  and  assembled,  rate  and 
tax  all  and  every  the  inhabitants  and  parishioners  of  the  said  parish  of 
*3261  ^i^^^P^^A^^^^u^^  ^aforesaid  liable  to  contribute  to  a  church-rate 
^  for  and  towards  the  necessary  repairs  of  the  church  of  the  parish, 
and  for  and  towards  the  providing  the  necessaries  for  the  decent  cele- 
bration of  Divine  service  and  ofBces  therein,  and  for  and  towards  the 
other  expenses  necessary  and  legally  incident  to  the  office  of  church- 
wardens for  the  current  year,  the  several  sums  of  money  hereinbefore 
mentioned,  being  a  rate  or  assessment  of  2d.  in  the  pound  on  the  annual 
value  of  all  rateable  messuages,  lands,  tenements,  and  hereditaments, 
"  J.  P.  Edbn,  rector,         "  John  J.  Katll,  )  pl      i,      j       .» 
"  Jambs  Hartlby,  "  Edwin  Gray,     /  ^nurcnwaraens. 

"  Nathan  Horn. 

"  Ralph  Carr. 

"  Christr,  M.  Webster." 

All  the  above  three  rates  were  duly  allowed  and  confirmed  by  the 
consistorial  court  of  the  Bishop  of  Durham. 

Under  the  circumstances,  it  was  contended  by  the  appellant,  that,  if 
the  said  ancient  select  vestry  ever  had  a  legal  existence,  it  had  become 
defunct  by  the  severance  of  the  parish ;  and  that  it  was  not  a  legally 
constituted  vestry  when  the  said  rates  or  any  of  them  were  levied, 
because  many  of  the  vestrymen  were  not  parishioners  of  the  parish  for 
which  the  vestry  was  constituted  and  acted  at  the  time  the  rates  were 
made.  It  was  further  objected  that  the  churchwardens  were  not  elected 
nor  the  rates  granted  by  a  legal  majority  of  the  select  vestry ;  and  other 
arguments  of  a  similar  character  were  used.  It  was  also  objected  that 
the  |(2.  rate  was  excessive,  and  that  the  \\d.  rate  included  items  not 
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chargeable  upon  the  poor-rate.  It  was  also  urged  that  the  mortgage- 
debt  ought  to  have  been  paid  off  in  1856.  For  these  and  various  other 
^reasons,  the  appellants  contended  that  the  said  rates  were  r^cooY 
invalid.  ^ 

Being  of  opinion  that  the  three  rates  were  valid  upon  the  face  of  them, 
fifae  justices  made  an  order  on  the  appellant  to  pay  the  same  in  terms  of 
the  act  7  &  8  W.  3,  c.  34,  s.  4 ;  at  the  same  time  stating  that  they 
declined  to  enter  into  the  question  as  to  the  invalidity  of  the  rates  by 
reason  of  the  alleged  illegal  constitution  of  the  ancient  select  vestry, 
either  originally,  or  by  reason  of  the  severance  of  the  parish  of  Bishop- 
wearmouth,  as  set  out  in  the  ca^e. 

The  question  for  the  opinion  of  the  court  was,  whether,  under  the  cir- 
cumstances above  mentioned,  the  appellant  was  liable  to  pay  the  said 
three  several  rates,  or  any  one  or  more  of  them,  and,  if  so,  which  of 
them? 

If  the  court  should  be  of  opinion  that  he  was  liable,  then  the  order  or 
orders,  as  the  case  might  be,  was  or  were  to  be  confirmed. 

WilUj  for  the  appellant. — As  to  the  rates  made  on  the  15th  of  July, 
1858,  one  was  an  ordinary  church-rate ;  the  other  assumes  to  have  been 
made  in  pursuance  of  the  Church  Building  Acts,  for  the  purpose  of  pay- 
ing the  principal  and  interest  of  money  borrowed  for  the  repair  of  the 
church.  The  borrowing  took  place  under  the  authority  of  the  14th 
section  of  the  59  G.  8,  c.  134,  which  enacts  '*  that  it  shall  and  may  be 
lawful  for  the  churchwardens  of  any  parish,  with  the  consent  of  the 
vestry,  or  persons  possessing  the  powers  of  the  vestry,  and  with  the  con- 
sent of  the  bishop  and  incumbent,  and  they  are  hereby  authorized  and 
empowered,  to  borrow  and  raise  upon  the  credit  of  the  church-rates  or 
of  any  rates  made  under  the  recited  (58  6.  3,  c.  45)  or  this  act,  of  any 
such  parish,  such  sum  or  sums  of  money  as  shall  be  necessary  for  defray- 
ing the  expense  of  repairing  any  churches  or  *chapels ;  and  they  r»qoQ 
are  hereby  empowered  and  required,  in  any  case  in  which  such  *- 
money  shall  have  been  borrowed,  to  raise  by  rate  a  sufficient  sum  from 
time  to  time  to  pay  the  interest  of  the  money  so  borrowed  and  not  le89 
than  10  per  cent,  of  the  principal  eum  so  borrowed^  out  of  the  produce 
of  such  rates,  until  the  whole  ot  the  money  so  borrowed  shall  be  repaid." 
In  The  King  v.  The  Churchwardens  of  Dursley,  5  Ad.  &  E.  10  (E.  C. 
L.  B.  vol.  81),  6  N.  &  M.  338  (E.  G.  L.  B.  vol.  36),  it  was  held  that  the 
loan  ought  to  be  raised  at  the  time  when  the  repairs  are  done,  and  the 
laying  of  rates  for  the  repayment  should  commence  immediately,  and  be 
continued  so  as  to  pay  off  the  debt  by  ten  annual  instalments.  And  see 
The  Kins  v.  The  Churchwardens  of-St.  Michael,  Pembroke,  5  Ad,  &  E. 
603,  1  N.  &  P.  69  (E.  C.  L.  B.  vol.  36).  Here,  the  rate,  which  seeks 
to  raise  2002.  in  one  year  is  clearly  excessive.  [Erlb,  C.  J. — This  mat* 
ter  was  considered  in  The  Queen  v.  The  Churchwardens  of  St.  Michael, 
Southampton,  6  Ellis  &  B.  807  (E.  G.  L.  B.  vol.  88).  The  lender  may 
have  all  the  principal  in  one  year,  provided  he  has  been  guilty  of  no 
laches.]  Here,  the  deed  provides  for  the  payment  of  the  principal 
money  at  the  rate  of  1002.  per  annum :  if  that  bad  been  carried  out,  the 
whole  debt  would  have  been  paid  off  in  1856 ;  whereas,  through  the 
default  of  the  churchwardens,  another  body  of  men  is  now  called  on  to 
pay  the  debt.  [Williams,  J. — There  is  no  covenant  to  pay  the  money, 
which  the  lender  could  enforce.]    He  might  have  compelled  the  church- 


828  BACKHOUSE,  App.,  BISHOPWEARMOUTH,  Resp.    M.  T.  ^m, 

wardens,  by  mandamus,  to  make  a  rate.  Besides,  Bramwell  is  himself 
a  member  of  the  select  vestry.  Another  objection  to  this  rate,  is,  that 
it  is  made  upon  the  whole  parish,  including  those  which  had  been  severed 
from  Bishop wearmouth  proper.  [Erle,  G.  J. — It  certainly  seema 
strange  that  the  rate  should  be  made  upon  the  whole  parish  after  ths 
severance,  and  charged  in  part  on  a  parish  deriving  no  benefit  from  the 
♦QOQT  ^^^'  *WiLLiAMS,  J.,  referred  to  Hughes,  app.,  Denton,  reap., 
"^^^^  5  C.  B.,  N.  S.  765  (E.  C.  L.  R.  vol.  94).]  By  the  71st  section 
of  the  58  6.  3,  o.  45,  the  severed  district  was  to  remain  subject  to  the 
repair  of  the  mother  church  for  twenty  years.  It  may  be  a  question, 
however,  whether  that  liability  is  not  put  an  end  to  by  the  14th  section 
of  the  19  &  20  Vict.  c.  104  (passed  July  29,  1856),  which  enacts  that 
*^  whensoever  or  as  soon  as  the  banns  of  matrimony  and  the  solemniza- 
tion of  marriages,  churchings,  and  baptisms  according  to  the  laws  and 
canons  in  force  in  this  realm  are  authorized  to  be  published  and  per- 
formed in  any  consecrated  church  or  chapel  to  which  a  district  shall 
belong,  such  district  not  being  at  the  time  of  the  passing  of  this  act  a  sepa- 
rate and  distinct  parish  for  ecclesiastical  purposes,  and  the  incumbent 
of  which  is  by  such  authority  entitled  for  his  own  benefit  to  the  entire 
fees  arising  from  the  performance  of  such  offices  without  any  reservation 
thereout,  such  district  or  place  shall  become  and  be  a  separate  and  dis- 
tinct parish  for  ecclesiastical  purposes,  such  as  is  contemplated  in  the 
15th  section  of  the  first-recited  act  (6  &  7  Vict.  c.  37),  and  the  church 
or  chapel  of  such  district  shall  be  the  church  of  such  parish,  and  all  and 
singular  the  provisions  of  the  firstly  and  secondly  (7  &  8  Vict.  c.  94) 
recited  acts  (so  amended  by  this  act)  relative  to  new  parishes,  upon  their 
becoming  such,  and  to  the  matters  and  things  consequent  thereon,  shall 
extend  and  apply  to  the  said  parish  and  church  as  fully  and  effectually 
as  if  the  same  had  become  a  new  parish  under  the  provisions  of  the  said 
last-mentioned  acts."  Another  objection  to  this  rate,  is,  that,  although 
the  resolution  of  the  vestry  is,  to  make  a  rate  to  pay  oif  the  balance  due 
to  Bramwell,  the  heading  describes  it  as  being  made  for  a  totally  differ- 
ent purpose, — viz.,  ^^  An  assessment  for  a  church-rate  of  the  parish  of 

*S301  Bishop^6^r™ou^^»  ^^^  fof  ^h®  purposes  chargeable  thereon  ^ac- 
-I  cording  to  law."  By  the  usual  memorandum  at  the  foot  of  the 
rate,  it  is  described  as  being  made  ^^for  and  towards  the  necessary 
repairs  of  the  church  of  the  parish,  and  for  and  towards  the  providing 
the  necessaries  for  the  decent  celebration  of  Divine  service  and  offices 
therein,  and  for  and  towards  the  other  expenses  necessary  and  legally 
incident  to  the  office  of  churchwarden  for  the  current  year."  It  has 
been  held  more  than  once  that  this  objection  is  one  of  substance,  and 
not  of  mere  form.  A  rate  made  partly  for  common  law  purposes  and 
partly  under  the  Church  Building  Acts  cannot  be  legally  enforced :  The 
Queen  v.  Abney,  3  Ellis  &  B.  779  (E.  0,  L.  R.  vol.  77).  The  purpose 
and  object  of  every  rate  must  appear  upon  the  face  of  it :  The  Queen  v. 
Byrom,  12  Q.  B.  821  (E.  G.  L.  R.  vol.  64).  There,  the  rate  purported 
by  its  heading  to  assess  the  parishioners  ^'  for  and  towards  the  repairs  of 
the  church  and  other  incidental  charges  of  the  said  parish  ;*'  and  it  was 
held  bad.  Lord  Denman  there  says :  *^  The  rate  appeared  by  its  title 
not  to  be  a  church-rate ;  for,  such  a  rate  must  be  solely  for  the  purposes 
of  the  church ;  and  it  cannot  otherwise  be  enforced  by  summary  juris- 
diction.    By  the  words  ^  for  and  towards  the  repairs  of  the  church  and 
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other  incidental  charges  of  the  said  parish  and  hamlet,'  I  should,  if  in 
the  sitaation  of  the  magistrates,  have  thought  I  was  called  upon  to 
enforce  something  else  than  the  provision  for  repairs  and  other  needs 
of  the  church :  and  I  should  have  considered  this  a  ground  for  not  inter- 
fering. The  object  of  the  statute  was,  to  simplify  proceedings:  to 
Banetion  the  course  here  taken  would  be  increasing  litigation.  The 
resolution  of  the  vestry  should  be  passed  for  the  purposes  of  the 
charch  only;  and  that  ought  to  appear  on  the  rate  itself."  And  Cole- 
ridge, J.,  said :  ^'  It  is  new  to  me  to  hear  the  title  of  a  rate  spoken  of  as 
unimportant.  White  v.  Beard,  2  Curt.  Eccl.  Rep.  480,  proves  no  such 
'^thiog.  The  title  is  important  for  two  purposes, — to  show  the  ruiooi 
objects  of  the  rate,  and  to  show  the  authority  of  those  who  make  ^ 
it."  Here,  the  title  is  defective  in  both  respects.  The  common-law 
rate  made  on  the  same  day  has  the  same  heading  and  the  same  memo- 
randum at  the  foot  of  it.  [If  the  validity  of  the  rate  was  disputed, 
what  power  had  the  justices  to  entertain  the  application  ?]  It  is  said 
that  the  appellant,  being  a  Quaker,  could  not  contest  the  validity  of  the. 
rate  in  the  ecclesiastical  court.  The  statutes  applicable  to  this  subject 
are,  the  7  &  8  W.  3,  c.  84,  s.  4,  the  1  0. 1,  stat.  2,  c.  6,  s.  2,  the  53  G.  3, 
c.  127,  s.  6,  and  the  5  &  6  W.  4,  c.  74,  s.  2.  The  first  of  these  recites, 
that,  **  by  reason  of  a  pretended  scruple  of  conscience,  Quakers  do  refuse 
to  pay  tithes  and  church-rates,"  and  enacts,  "  that,  where  any  Quaker 
shall  refuse  to  pay  or  compound  for  his  great  or  small  tithes,  or  to  pay 
any  church-rates,  it  shall  and  may  be  lawful  to  and  for  the  two  next 
justices  of  the  peace  of  the  same  county  (other  than  such  justice  of  the 
peace  as  is  patron  of  the  church  or  chapel  whence  the  said  tithes  do  or 
shall  arise,  or  any  ways  interested  in  the  said  tithes),  upon  the  complaint 
of  any  parson,  vicar,  farmer,  or  proprietor  of  tithes,  churchwarden  or 
churchwardens,  who  ought  to  have,  receive,  or  collect  the  same,  by  war- 
rant under  their  hands  and  seals,  to  convene  before  them  such  Quaker 
or  Quakers  neglecting  or  refusing  to  pay  or  compound  for  the  same,  and 
to  examine  upon  oath,  or  in  such  manner  as  by  this  act  is  provided,  the 
truth  and  justice  of  the  said  complaint,  and  to  ascertain  and  state  what 
b  due  and  payable  by  such  Quaker  or  Quakers  to  the  party  or  parties 
oomplainiiig,  and  by  order  under  their  hands  and  seals  to  direct  and 
appoint  the  payment  thereof,  so  as  the  sum  ordered  as  aforesaid  do  not 
exceed  102.;  and,  upon  refusal  by  such  Quaker  or  Quakers  to  pay 
^according  to  such  order,  it  shall  and  may  be  lawful  to  and  for  r4cQQ2 
any  one  of  the  said  justices,  by  warrant  under  his  hand  and  seal,  ^ 
to  levy  the  money  thereby  ordered  to  be  paid  by  distress  and  sale  of  the 
goods  of  such  offender,  his  executors  or  administrators,  rendering  only 
the  overplus  to  him,  her,  or  them,  necessary  charges  of  distraining  being 
thereout  first  deducted  and  allowed  by  the  said  justice :"  and  an  appeal 
to  the  sessions  is  given  to  any  person  aggrieved  by  such  judgment.  The 
2d  section  of  the  1  O.  1,  stat.  2,  c.  6,  recites,  that,  by  the  7  &  8  W.  3, 
a  remedy  is  provided  for  the  recovery  of  tithes  and  church-rates  where 
any  Quaker  should  refuse  to  pay  the  same,  and  enacts  *^that  such 
remedy  shall  be  and  is  hereby  extended,  and  the  like  remedy  shall  and 
may  be  had  and  used  against  any  Quaker  or  Quakers  for  the  recovering 
of  any  tithes  or  rates,  or  any  customary  or  other  rights,  dues,  or  pay- 
ments belonging  to  any  church  or  chapel,  which  of  right  by  law  and 
custom  ought  to  be  paid  for  the  stipend  or  maintenance  of  any  minister 
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or  curate  officiating  in  any  church  or  chapel ;  and  any  two  or  more 
justices  of  the  peace  of  the  same  county  or  place,  &c.,  upon  complaint, 
&c.,  are  hereby  authorized  and  required  to  summon  in  writing,  under 
their  hands  and  seals,  by  reasonable  warning,  such  Quaker  or  Quakers 
against  whom  such  complaint  shall  be  made,  and  after  his  or  their 
appearance,  or  upon  default  of  appearance,  the  said  warning  or  sum- 
mons being  proved  before  them  upon  oath,  to  proceed  to  hear  and  deter- 
mine the  said  complaint,  and  to  make  such  order  therein  as  in  the  said 
act  is  limited  or  directed,  and  also  to  order  such  costs  and  charges  as 
they  shall  think  reasonable,  not  exceeding  10«.,  as  upon  the  merits  of 
the  cause  shall  appear  just ;  which  order  shall  and  may  be  so  executed, 
and  on  such  appeal  may  be  reversed  or  affirmed  by  the  general  quarter 
i,,oqq-i  sessions  of  the  county  *or  place,  with  such  costs  and  remedy  for 

-J  the  same,  and  shall  not  be  removed  into  any  other  court,  unless 
the  titles  of  such  tithes,  dues,  or  payments  shall  be  in  question,  in  like 
manner  as  in  and  by  the  same  act  is  limited  and  provided."  The 
63  G.  3,  c.  127,  s.  6,— after  reciting,  that,  by  7  4  8  W.  8,  c.  84,  s.  4, 
it  is  enacted,  that,  where  any  Quaker  shall  refuse  to  pay  or  compound 
for  his  great  or  small  tithes,  or  to  pay  any  church-rates,  two  or  more  of 
his  Majesty's  justices  of  the  peace  are  authorized  to  hear  and  determine 
the  same,  not  exceeding  the  value  of  lOZ. ;  that,  by  the  1  G.  1,  stat.  2, 
c.  6,  s.  2,  the  said  act  is  extended  to  other  objects;  and  that  it  is 
become  expedient  to  enlarge  the  said  sum,— -enacts,  "that,  from  and 
after  the  passing  of  this  act,  all  the  provisions  of  the  said  acts  of  King 
William  and  King  George  shall  be  deemed  and  taken  to  extend  to  any 
value  not  exceeding  50/. :  Provided  always,  nevertheless,  that,  from  and 
after  the  passing  of  this  act,  one  justice  of  the  peace  shall  be  competent 
to  receive  the  original  complaint,  and  to  summon  the  parties  to  appear 
before  two  or  more  justices  of  the  peace,  as  in  the  said  act  is  set  out'* 
Then  comes  the  5  &  6  W.  4,  c.  74,  s.  1,  which  recites,  that,  by  the 
7  &  8  W.  3,  c.  6,  it  was  amongst  other  things  enacted  that  two  or  more 
of  His  Majesty's  justices  of  the  peace  were  authorized  and  required  to 
hear  and  determine  complaints  touching  small  tithes,  oblations,  and 
compositions  substracted  or  withheld,  not  exceeding  40«. ;  that,  by  the 
53  G.  3,  c.  127,  the  jurisdiction  of  the  said  justices  was  extended  to  all 
tithes,  oblations,  and  compositions  substracted  or  withheld,  where  the 
same  should  not  exceed  lOZ.  in  amount  from  any  one  person ;  that,  by 
the  7  &  8  W«  3,  c.  84,  provision  was  made  for  the  recovery  of  great  and 
small  tithes  (not  exceeding  the  amount  of  102.)  due  from  Quakers,  by 
distress  and  sale,  under  the  warrant  of  two  justices ;  that,  by  the  1  G.  1, 
*8341  ^^^^'  ^'  ^*  ^'  ^^^  ^provisions  of  the  last-mentioned  act  were  ex- 

-1  tended,  in  the  case  of  Quakers,  to  all  tithes  or  rates,  and  cus- 
tomary rights,  dues,  and  payments  belonging  to  any  church  or  chapel ; 
that,  by  the  58  G.  8,  c.  127,  the  aforesaid  provisions  in  relation  to 
Quakers  were  amended,  and  were  also  made  applicable  to  any  amount 
not  exceeding  50L  ;  and  that  it  was  highly  expedient,  and  would  further 
tend  to  prevent  litigation,  if,  in  the  cases  and  with  the  exceptions  there- 
inafter mentioned,  all  claimants  were  restricted  to  the  respective  reme- 
dies provided  by  the  said  recited  acts :  and  it  then  proceeds  to  enact, 
"  that,  from  and  after  the  passing  of  this  act,  no  suit  or  other  proceed- 
ing shall  be  had  or  instituted  in  any  of  His  Majesty's  courts  in  England 
now  having  cognisance  of  such  matter,  for  or  in  respect  of  any  tithes, 
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oblations,  or  compositions  withheld,  of  or  under  the  yearly  value  of 
VH,  (save  and  except  in  the  cases  prorided  for  in  the  two  first-rccitcd 
acts),  but  that  all  complaints  touching  the  same  shall,  except  in  the 
ctue  of  Quakers^  be  heard  and  determined  only  under  the  powers 
and  provisions  contained  in  the  said  two  first-recited  acts  of  parlia- 
ment, in  such  and  the  same  manner  as  if  the  same  were  herein  set 
forth  and  re-enacted;  and  that  no  suit  or  other  proceeding  shall  be 
had  ov  instituted  in  any  of  His  Majesty's  courts  now  having  cogni- 
sance of  such  matter,  for  or  in  respect  of  any  ^reat  or  small  tithes, 
moduses,  compositions,  rates,  or  other  ecclesiastical  dues  or  demands 
whatsoever  of  or  under  the  value  of  502.  withheld  by  any  Quaker; 
but  that  all  complaints  touching  the  same  shall  be  heard  and  deter- 
mined only  under  the  powers  and  provisions  contained  in  the  said  re* 
cited  acts  of  7  &  8  W.  3,  c.  34,  and  58  6.  3,  c.  127,  s.  6,  in  the  same 
manner  as  if  the  same  were  herein  set  forth  and  re-enacted :  Provided 
always,  that  nothing  hereinbefore  contained  shall  extend  to  any  case  in 
*whieh  the  actual  title  to  any  tithe,  obligation,  composition,  mo-  r^ooe 
dus,  due,  or  demand,  or  the  rate  of  such  composition  or  modus,  ^ 
or  the  actual  liability  or  exemption  to  or  from  anv  such  tithe,  oblation, 
composition,  modus,  due,  or  demand  shall  be  bonft  fide  in  question,  nor  to 
any  case  in  which  any  suit  or  other  proceeding  shall  have  been  actually 
instituted  before  the  passing  of  this  act."  And  s.  2  enacts,  ^'  that,  in 
case  any  suit  or  other  proceeding  has  been  prosecuted  or  commenced, 
or  shall  hereafter  be  prosecuted  or  commenced,  in  any  of  His  Majesty's 
courts,  for  recovering  any  great  or  small  tithes,  modus  or  composition 
for  tithes,  rate,  or  other  ecclesiastical  demand,  substracted,  unpaid,  or 
withheld  by  or  due  from  any  Quaker j  no  execution  or  decree  or  order 
shall  issue  or  be  made  against  the  person  or  persons  of  tlie  defendant  or 
defendants,  but  the  plaintiff  or  plaintiffs  shall  and  may  have  his  execu- 
tion or  decree  against  the  goods  or  other  property  of  the  defendant  or 
defendants,"  &c.  If  the  magistrates  had  no  jurisdiction,  this  court  has 
none. 

Then,  as  to  the  second  rate  of  the  15th  of  July,  1858,  which  was 
made  for  common-law  purposes.  It  is  made  upon  the  wrong  area  of 
rating :  it  should  have  been  assessed  upon  the  whole  parish  before  the 
division  in  1844, — ^it  being  made  within  twenty  years  of  the  severance, 
— unless  it  be  within  the  operation  of  Lord  JSlandford's  Act,  19  &  20 
Vict.  c.  104,  s.  14.(a)  One  or  other  of  the  areas  of  rating  must  neces- 
sarily be  wrong.  By  the  division  of  the  parish  into  districts,  or  at  all 
events  by  operation  of  the  19  k  20  Vict.  c.  104,  the  select  vestry  ceased 
to  have  any  existence  quoad  the  new  districts :  59  O.  3.  c.  184,  s.  80  ; 
3  0.  4,  c.  72,  s.  10.  Those  who  were  not  resident  within  the  curtailed 
parish  had  no  right  to  belong  to  the  select  vestry  of  that  parish. 

^Neither  rate  appears  to  have  been  made  by  a  majority  of  the  r^coog 
vestry.  The  select  vestry,  it  seems,  consisted  of  twelve  persons  *- 
besides  the  rector  and  two  churchwardens.  A  third  person  signs  the 
first  rate  as  a  churchwarden,  as  to  whom  no  explanation  is  given.  In 
Blacket  v.  Blizard,  9  B.  &  G.  850  (E.  C.  L.  R.  vol.  17),  4  M.  &  R.  641, 
the  commissioners  for  building  and  enlarging  churches  having,  pursuant 
to  the  statutes  58  G.  8,  c.  45,  and  59  G.  3,  c.  184,  s.  30,  appointed 
twenty-six  persons  to  be  a  select  vestry  for  the  care  and  management 

(a)  Antd,  p.  829 :  And  Bee  8  ft  7  Viot  o.  87,  b.  18. 
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of  a  church  and  all  matters  relating  thereto, — it  was  held,  that,  in  order 
to  constitute  a  good  assembly  of  the  select  vestry  so  appointed,  there 
must  be  present  a  majority  of  the  number  (viz.  fourteen)  named  in  the 
appointment ;  and  therefore  that  a  rate  for  the  repair  of  the  church 
made  at  a  meeting  where  there  was  not  such  a  majority  was  illegal,  and 
that  payment  of  such  a  rate  could  not  be  enforced  in  the  ecclesiastical 
court.  If  a  majority  must  attend  the  meeting,  by  parity  of  reasoning 
a  majority  must  sign  the  rate.  The  rate  here  professes  to  be  made  by 
the  majority ;  the  memorandum  so  states. 

Then,  in  the  estimate  for  the  common-law  rate,  there  are  two  items, 
viz.  "Visitation  fees  and  expenses,  4/.  5«.  9d.,"  and  *'C.  Brarawell,  in- 
terest, 10/.,"  which,  if  chargeable  at  all,  should  have  been  charged  upon 
the  statutable  rate.  Further,  there  is  a  charge  for  "  Copy  of  registers, 
52.  7«."  for  the  payment  of  which  the  laW  has  made  no  provision ;  at  all 
events,  there  is  no  authority  for  charging  it  upon  the  church-rate.  The 
only  legitimate  fee  for  the  visitation  seems,  by  the  116th  Canon  (4  Burn, 
Eccl.  Law,  32)  to  be  4(2.  in  one  year :  and  it  seems  that  visitation  fees 
are  chargeable  on  the  incumbent:  Saunderson  v,  Clagget,  1  P.  Wms. 
657,  1  Stra.  421.  The  insertion  of  illegal  or  retrospective  items  viti- 
utoon-i  &tes  the  rate:  Watkins  v.  Seaman,  2  *Lutw.  1019;  Piggott  v. 
-J  Bearblock,  8  Notes  of  Ecclesiastical  Cases  85,  4  Moore's  P.  G. 
399. 

The  same  objections  apply  to  the  meetings  at  which  the  churchward- 
ens were  chosen  as  to  the  meetings  at  which  the  rates  were  made ;  indi- 
viduals were  present  who  seem  to  have  had  no  right  to  be  there. 

Coleridge^  contrd. — The  appellant  being  a  Quaker,  the  jurisdiction  of 
the  magistrates  is  not  ousted.  The  7  &  8  W.  8,  c.  34,  s.  4,  which  is  not 
repealed,  expressly  provides  that  the  magistrates  shall  have  jurisdic- 
tion in  the  case  of  a  Quaker  refusing  to  pay  tithes  or  church-rates. 
[BtIiBS,  J. — The  5  &  6  W.  4,  c.  74,  s.  1,  somewhat  qualifies  it.]  That 
only  applies  to  proceedings  in  the  superior  courts.  Here,  the  appellant 
is  summoned  under  the  7  &  8  W.  3,  c.  34.  It  must  be  taken  that  the 
magistrates  have  acted  properly ;  and  all  that  the  court  can  do  is  to  an- 
swer the  question  submitted  to  them  by  the  magistrates.  [Erle,  C.  J. — 
I  feel  a  difficulty  in  answering  a  question  which  the  magistrates  have 
no  right  to  put  to  us.]  Here  is  a  special  provision  preventing  the  appli- 
cation of  the  general  law  to  a  particular  class  of  persons.  Any  general 
act  which  might  afterwards  be  passed  on  the  subject  could  only  affect 
the  general  procedure,  but  will  not  affect  the  special  provisions  addressed 
to  the  class.  Thus,  in  Williams  v.  Pritchard,  4  T.  R.  2,  it  was  held 
that  houses  built  on  lands  embanked  from  the  Thames  in  pursuance  of 
the  7  O.  3,  c.  37,  which  vested  those  lands  in  the  owners  free  from 
taxes,  were  not  liable  to  be  assessed  to  the  general  land-tax  imposed  by 
the  27  G.  3,  c.  5,  though  such  act  was  conceived  in  general  terms,  and 
was  subsequent  in  point  of  time  to  the  act  creating  the  exemption. 
And  see  Eddington  t;.  Borman,  4  T.  R.  4,  and  Perchard  v,  Heywood,  8 
T.  R.  468.  [Williams,  J.— The  7  &  8  W.  3,  c.  84,  is  silent  as  to  the 
4eQQo-|  prohibition  to  *the  justices  to  go  on  where  the  validity  of  the 
J  rate  is  disputed.  The  7th  section  of  the  53  G.  8,  c.  127,  for 
the  first  time  introduces  the  provision  that  the  magistrates  shall  forbear 
to  give  judgment  if  they  receive  notice  of  such  dispute.  Then  comes 
the  5  &  6  W.  4y  c.  74,  which  compels  the  parties  to  go  to  the  inferior  juris- 
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diction  "where  the  sum  to  be  recovered  is  under  50Z.  The  magistrates 
here  have  decided  that  a  Quaker  is  not  to  be  allowed  to  contest  the  va- 
lidity of  the  rate  otherwise  than  by  appeal.  Byles,  J. — Tou  have  said 
nothing  to  show  that  a  Quaker,  as  to  his  goods,  is  not  liable  to  the  eccle- 
siastical jurisdiction.  Tithes  may  be  recovered  against  him  in  the  eccle- 
siastical court.]  If  the  demand  be  under  502.,  the  Quaker  can  only  be 
proceeded  against  for  church-rate  before  the  magistrates.  [Erle,  C. 
J. — I  incline  to  think  that  the  jurisdiction  of  the  magistrates  is  ousted 
as  to  Quakers  as  well  as  others,  where  the  validity  of  the  rate  comes  in 
question.  As  to  that  point,  we  will  take  time  to  consider.  It  will  pro- 
bably dispose  of  the  case,  and  therefore  we  could  not  usefully  hear  you 
upon  the  other  points.  Williams,  J.,  referred  to  the  judgments  of 
^^ylcy*  J-9  Aiid  Holroyd,  J.,  in  The  King  v.  The  Churchwardens  of 
Milnrow,  5  M.  &  Selw.  248.1  Cur.  adv,  vmU, 

E&LE,  C.  J.,  now  delivered  the  judgment  of  the  court: — (a) 

In  this  case  church-rates  had  been  made  upon  the  appellant ;  and  he, 
being  a  Quaker,  had  been  summoned  to  appear  before  two  justices,  for 
non-payment,  under  the  7  &  8  W.  3,  c^  34,  s.  4,  and  had  offered  bon& 
Sde  several  serious  objections  to  the  validity  of  the  rate. 

*The  magistrates  were  of  opinion  that  the  rates  were  valid. on  r^Qoo 
the  face  of  them,  and  therefore  made  an  order  to  pay,  and  de-  ^ 
clined  to  enter  into  the  question  of  the  invalidity  of  the  rates  by  reason 
of  the  alleged  illegal  constitution  of  the  vestry,  and  have  stated  the 
facts  in  evidence  before  them,  and  have  sent  to  us  a  question  under  the 
20  k  21  Vict.  0.  43,  s.  2,  whether  the  appellant  is  liable  to  pay  all  or 
any  of  these  rates. 

The  respondents  allege  that  the  7  &  8  W.  3,  c.  34,  gives  jurisdiction 
to  the  justices,  and  creates  the  duty  in  them  to  make  the  order  under 
these  circumstances : — That  statute  recites  that  Quakers,  by  a  pretended 
Bcruple  of  conscience,  refuse  to  pay  tithe  and  church-rates,  and  enacts 
that  the  two  next  justices  may  upon  complaint  of  a  refusal  to  pay  ex- 
amine the  truth  and  justice  of  such  complaint,  and  ascertain  and  state 
what  is  due  and  payable  by  such  Quaker  to  the  party  complaining,  and 
enforce  payment.  It  then  gives  an  appeal  to  the  quarter  sessions,  and 
takes  away  the  certiorari,  unless  the  title  of  such  tithes, — omitting 
church-rates, — shall  be  in  question. 

This  act  and  some  others  which  followed  were  temporary  acts ;  but 
these  provisions  were  made  perpetual  by  the  1  6.  1,  c.  6 ;  and  they 
vere  extended  to  other  dues  and  payments  of  .like  nature  with  tithes 
and  church-rates;  and  the  clause  taking  away  the  certiorari  unless  the 
title  to  the  tithes  is  in  question,  is  materially  altered,  by  leaving  it  in  all 
cases  where  the  title  to  such  tithes,  dues^  or  paj/menti  shall  be  in  ques- 
tion. 

The  respondents'  construction  is  said  to  be  confirmed  by  the  53  G.  8, 
c.  127,  s.  6,  which  extends  the  provisions  of  the  last-mentioned  statute 
to  any  value  not  exceeding  507.,  and  makes  no  provision  for  taking 
away  the  jurisdiction  of  the  justices  in  case  there  should  be  an  objec- 
tion to  the  validity  of  the  church-rate ;  whereas,  in  s.  7,  immediately 
following,  and  ^giving  jurisdiction  to  two  justices  over  persons  not  r*Q4Q 
Qoakers  up  to  10/.,  there  is  such  a  provision  ;  and  so  the  respond-  ■- 
ents  contend  that  Quakers  were  intentionally  left  to  the  decision  of  the 

(a)  The  Judges  present  at  the  argnment  were,— Brie,  C.  J.,  Williams,  J.,  Byles,  J.,  and  Keat- 

tBg,J. 
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two  justices,  while  the  rest  of  the  community  were  to  have  a  recourse 
to  a  tribunal  more  conversant  with  ecclesiastical  law. 

On  the  other  hand,  it  seems  extremely  improbable  that  the  legislature 
should  intend  to  deprive  Quakers  of  any  legal  protection  which  other 
persons  are  entitled  to. 

Also  the  context  of  the  first  enactment  giving  power  to  the  justices 
to  examine  the  truth  and  justice  of  a  complaint  of  a  refusal  on  account 
of  a  pretended  scruple  of  conscience,  indicates  an  intention  that  the 
compulsion  of  the  justices  should  be  used  to  overcome  the  pretended 
scruple :  but,  if  there  should  be  a  real  objection  to  the  validity  of  the 
rate,  the  justices  would  not  act  in  accordance  with  truth  and  justice  if 
they  compelled  payment  of  an  invalid  rate,  without  being  able  to  decide 
the  true  liability  of  a  party. 

The  statute  declares  the  intention  of  the  legislature  to  be  so  in  re- 
spect of  tithes,  by  leaving  the  certiorari  to  remove  the  proceedings  when 
the  title  comes  in  question :  the  reason  for  this  provision  extends  equally 
to  rates  and  other  dues. 

The  act  5  &  6  W.  4,  c.  74,  tends  to  support  the  appellants*  view  of 
the  intention  of  the  legislature.  It  enacts  that  no  Quaker  shall  be  sued 
for  any  tithe  or  ecclesiastical  rate  under  501,  in  any  court,  but  shall  be 
subjected  to  the  summary  jurisdiction  of  two  justices ;  and  it  further 
provides  that  nothing  therein  contained  should  extend  to  a  case  where 
the  title  to  any  tithe  or  the  rate  of  any  modus  or  composition  should  be 
bonfi  fide  in  question. 

This  statute  confines  the  summary  jurisdiction  over  tithes  to  cases 
moAil  where  the  title  is  not  in  question ;  and  *there  are  expressions 
^   indicating  the  same  intention,  although  imperfectly  expressed,  in 
ease  of  church-rates. 

The  examination  of  the  statutes  does  not  lead  to  a  clear  decision  upon 
:he  case  now  before  us :  but  we  find  nothing  in  them  to  exclude  the  ope- 
ration of  the  general  rule,  that  the  summary  jurisdiction  of  justices 
ceases  when  a  matter  of  title  comes  into  question  bon&  fide  before  them : 
and  our  decision  is  founded  upon  the  application  of  that  principle ;  and 
for  so  doing  there  is  considerable  authority* 

In  Rex  V.  Furnis,  cited  by  Denison,  J.,  in  Rex  v.  Wakefield,  Burr. 
486,  Pratt,  G.  J.,  declared  his  opinion,  that,  where  the  right  was  in 
question,  such  cases  were  not  intended  to  be  within  the  statute  then  be- 
fore the  court,  giving  the  justices  jurisdiction  in  respect  of  small  tithes. 
In  Re  Wakefield,  an  order  upon  a  Quaker  for  payment  of  dues  other  than 
tithes  being  of  the  same  nature  as  church-rates,  had  been  removed  by 
certiorari,  on  the  ground,  among  others,  that  the  title  was  in  question, 
and  therefore  the  justices  had  no  jurisdiction.  The  afiidavitd  in 
answer  showed  that  the  title  was  not  really  in  question,  but  was 
disputed  by  the  Quaker  upon  a  mere  pretence.  Lord  Mansfield  de- 
clared that  the  act  was  passed  for  the  ease  and  benefit  of  Quakers, 
that  the  jurisdiction  was  given  to  the  justices  when  the  dues  were  with- 
held from  obstinacy  or  a  mere  scruple,  but  not  when  the  real  right  and 
title  was  in  dispute.  The  court  then  decides  that  the  title  must  be  con- 
troverted bonfi  fide  before  the  jurisdiction  is  ousted  ;  and,  as  that  was 
not  the  case  there,  the  certiorari  was  quashed,  and  the  order  of  the  jus- 
tices for  levying  the  rate  was  sent  back  to  be  executed.  The  court, 
therefore,  by  implication,  declared,  that,  if  there  had  been  a  real  dis- 
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pnte  about  the  title  to  the  dnes,  it  would  have  been  the  duty  of  the  jus- 
itioes  to  refuse  to  make  an  order,  and  to  proceed  no  further. 
!    *In  the  present  case,  when  the  validity  of  the  rate  was  bonft  r*QA2 
fide  brought  into  question,  we  think  that  the  justices  should  not  ^ 
have  proceeded,  and  therefore  the  order   against   the  appellant  was 
improperly  made. 

It  follows  that  the  question  of  title  submitted  to  us  on  the  facts  here 
stated  was  not  for  the  decision  of  the  justices,  and  that  we  could  not 
properly  give  any  further  judicial  answer  thereto. 

Appeal  allowed. 
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\.  tndesican's  ftdvertiBement  or  handbill  is  open  to  fair  oritieism  and  remark,  like  a  book  or 

a  work  of  art 

This  was  an  action  for  a  libel.  The  first  count  of  the  declaration 
stated,  that,  before  and  at  the  time  of  the  committing  of  the  several 
grievances  thereinafter  mentioned,  the  plaintiflf  carried  on  the  business 
of  a  marine-store  dealer  at  Clapham,  in  the  county  of  Surrey,  and  bad 
always  properly  conducted  such  business,  and  until  the  committing  of 
the  said  grievances  by  the  defendant  next  thereinafter  mentioned  had 
never  been  suspected  of  having  been  guilty,  and  had  never  been  accused  of 
any  dishonest  or  improper  practices  whatever ;  yet  the  defendant,  well 
knowing  the  premises,  but  contriving  and  intending  to  injure  the  plain- 
tiff in  his  said  business,  and  to  cause  it  to  be  suspected  and  believed  that 
be  had  been  and  was  guilty  of  great  misconduct  in  the  management  of  his 
said  business,  and  of  dishonest  and  improper  practices,  falsely  and  ma- 
liciously printed  and  published  of  the  plaintiff,  in  a  certain  newspaper  called 
The  Daily  Telegraph,  the  *following,  that  is  to  say, — "  Guildhall.  r»o4Q 
Encouraging  servants  to  rob  their  masters.  Alderman  Humphe-  ^ 
rj,  at  the  close  of  the  public  business,  drew  our  reporter's  attention  to 
the  following  extraordinary  handbill,  which  he  said  had  been  extensively 
circulated  in  the  neighbourhood  of  Clapham, — a  system  which  he  stig- 
matized as  most  pernicious  in  its  effects,  as  offering  great  inducements 
to  servants  to  rob  their  masters  and  mistresses.  He  mentioned  the  mat- 
ter, m  order  that  the  publicity  of  such  an  insidious  proceeding  might 
pat  the  masters  on  their  guard  against  such  practices.  The  handbill 
contains  such  a  number  of  unheard-of  perquisites,  that  we  give  it  in 
extenso : — ^  No  monopoly !  J.  E.  Paris  (thereby  meaning  the  plaintiff), 
wholesale  and  retail  rag-merchant,  begs  to  inform  the  public,  that,  in 
consequence  of  another  rise  in  the  market,  he  is  enabled  to  give  the  fol- 
lowing high  prices: — 2j^d.  per  lb.  for  kitchen-stuff,  4td.  per  lb.  for  drip- 
P^^gi  i<^«  pof  lb.  for  bones,  Sd.  per  lb.  for  white  cuttings,  2^d.  per  lb. 
for  white  rags,  l^d.  to  2d.  for  dirty  white  rags,  Sd.  to  4(i.  per  lb.  for 
cloth  cuttings,  l^d.  per  lb.  for  oil-cloth,  ^d.  lo  Id,  per  lb.  for  mixed 
rags,  Id.  per  lb.  for  tailors'  cuttings,  6d.  per  lb.  for  brass,  Sd.  to  9d.  per 
lb.  for  copper.  Id.  to  8d.  per  lb.  for  pewter,  l^d.  per  lb.  for  lead,  1^. 
per  lb.  for  zinc,  1$.  per  lb.  for  plated  metals.  Id.  to  9d.  for  horse-hair, 
lOd.  to  1«.  per  lb.  for  wax  and  sperm  candle  ends,  8}d.  per  lb.  for 
broken  flint  glass.  The  highest  price  given  for  wine,  beer,  soda-water, 
ginger-beer,  and  doctors'  bottles.  Hare  and  rabbit-skins  bought.  The 
highest  price  given  to  dealers  in  the  trade.     Ladies'  and  gentlemen's 
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left-piT  wearing  apparel  and  old  boots  and  shoes  bought  to  any  amount 
Tailors'  and  upholsterers'  shops  cleared.  Any  of  the  above  articles  sent 
for,  if  required,  from  any  distance,  at  the  shortest  notice.  False  bot- 
toms, cheeks,  and  backs  for  stoves,  flat-irons,  &c.,  at  the  lowest  price. 
*^441  Pl®*8e  to  observe  *the  name  and  address, — No.  3,  Bromell's 
•'  Passage,  High  Street,  Clapham,  near  The  Plough  inn.' " 
The  second  count  stated  that  the  defendant,  well  knowing  the  pre- 
mises, but  contriving  and  intending  further  to  injure  the  plaintiff  in  his 
said  business  of  a  marine-store  dealer,  and  to  cause  it  to  be  suspected 
and  believed  that  he  had  been  and  was  guilty  of  great  misconduct  in 
the  management  of  his  said  business,  and  of  dishonest  and  improper 
practices  as  aforesaid,  falsely  and  maliciously  printed  and  published  of 
the  plaintiff  in  the  said  newspaper  called  the  Daily  Telegraph  the  words 
following,  that  is  to  say : — *^  As  a  general  rule,  cooks  on  their  '  day  out' 
dress  well.  They  are  mostly  portly  parties,  given  to  wearing  black  silk 
stockings,  gaily-flowered  bonnets  brave  in  ribbons,  stout  silk  dresses, 
the  best  of  kid  gloves,  and  capacious  reticules :  of  late  years  they  have 
even  thrown  themselves  into  crinoline  and  deeply-fringed  parasols ;  and 
it  is  not  so  easy  on  a  September  afternoon  to  distinguish  between  a 
holiday-making  cook  in  a  comfortable  family  and  a  dry-salter's  widow  or 
a  pious  retired  tavern  landlady  with  fat  dividends  to  receive  at  the  Bank 
every  Plough  Monday.  Now,  the  wages  of  cooks  are  not  too  liberal. 
Gentlemen  of  the  wealthier  class  dine  far  too  frequently  at  their  clubs. 
Ladies  often  undertake  culinary  economy  on  their  own  account ;  and 
professed  cooks, — letting  alone  the  unhandsome  competition  of  French 
artistes, — are  not  so  much  in  request.  But,  cooks,  do  you  know  how 
you  may  add  a  handsome  percentage  to  your  wages  and  appear  finer 
than  ever  on  your  *  day  out  ?'  Housemaids,  are  you  desirous  of  capti- 
vating that  heroic  and  hirsute  full  private  in  the  life-guards  by  the 
splendour  of  your  apparel  superadded  to  the  good  looks  with  which  our 
kindly  brother  nature  has  endowed  you?  Footmen,  kitchen-maids, 
"^3451  ^^^^  ^^  buttons,  ^  foolish  fat  scullions'  *even,  are  you  aware  that 
-^  the  philosopher's  stone  awaits  your  acceptance  ?  that  the  sands 
of  Pactolus  are  eager  for  your  tread  ?  that  you  may  sweep  up  gold-dust 
with  far  greater  ease  than  your  housewifely  brooms  chase  tea-leaves  over 
the  carpet  ?  that  nuggets  of  inconceivable  size  and  in  perpetual  plenty 
are  to  be  had  for  the  asking  at  that  dirty  little  den  of  a  shop  round  the 
corner  ?  that  all  your  fortunes  may  be  made  in  five  minutes  ?  Servants, 
then,  listen  to  the  voice  of  wisdom.  The  alchemist  is  only  too  happy 
to  serve  you.  Croesus  has  placed  his  banker's  book  at  your  disposal. 
The  golden  mean  is  yours.  To  be  wealthy  needs  neither  a  tedious  ap- 
prenticeship nor  the  exercise  of  unusual  abilities.  The  whole  process 
of  growing  rich  is  as  easy  as  lying.  You  have  but  to  adopt  free-trade 
principles,  declare  that  you  will  submit  to  no  monopoly,  and  put  your 
trust  in  Providence,  perquisites,  and  Mr.  P.  (thereby  meaning  the  plain- 
tiff). The  universal  benefactor  the  initial  of  whose  name  we  append 
resides  in  the  neighbourhood  of  Clapham;  and,  from  his  temple  of 
benevolence  and  love  for  the  race  of  domestic  servants  he  disseminates 
a  handbill,  which  has  lately,  and  very  properly,  been  brought  under  the 
attention  of  the  reporters  for  the  press  at  Guildhall  police  eourt  by 
Alderman  Humphery.  Mr.  P.  (meaning  thereby  the  plaintiff)  informs 
the  British  public, — having,  we  suspect,  a  sharp  eye  to  servants  in  par- 
ticttlari — that,  in  consequence  of  another  rise  in  the  market,  he  is 
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enabled  to  give  the  most  unprecedented  prices, — cash  prices,  be  it  well 
Qnderstood, — for   kitchen-stuff,  dripping,  bones,  vhite-cuttings,  white 
rags  (clean  and  dirty),  cloth-cuttings,  mixed  rags,  copper,  pewter,  zinc, 
plated  metals,  spoons  (with  or  without  crests  not  objected  to,  we  pre- 
Bome),  horse-hair  (does  this  exclude  crinoline?),  lead,  wax  and  sperm 
candle-ends,  tallow,  broken  flint-glass,  wine,  beer,  soda-water,  ginger- 
beer,  *and  doctors'  bottles,  hare  and  rabbit-skins.     The  enumer-  r^oAti 
ation  of  these  multifarious  articles  has  nearly  taken  our  breath   '- 
away :  but  we  are  far  from  having  exhausted  the  programme  of  Mr.  P» 
(meaning  thereby  the  plaintiff).     This  indefatigable  '  picker  up  of  un- 
considered trifles'  buys  ladies'  and  gentlemen's  left-off  wearing  apparel^ 
and  purchases  old  boots  and  shoes  to  any  amount.     He  clears  upholster- 
ers' and  tailors'  shops,  this  cormorant  of  rags  and  bones !     He  will  send 
for  any  of  these  articles,  if  required,  from  any  distance,  at  the  shortest 
notice ;  and  he  will  supply  *  false  bottoms,' — for  what  ?  for  trunks  ? — 
at  the  lowest  price,  together  with  cheeks,  backs  for  stoves,  and  flat-irons. 
Mr.  P.  (meaning  thereby  the  plaintiff)  concludes  by  requesting  the 
public  to  observe  his  name  and  address.     We  have  on  our  part  acceded 
to  his  request ;  which  accounts  for  the  prominence  we  accord  Mr.  P» 
(meaning  thereby  the  plaintiff)  on  this  instant  Thursday.     Now,  there 
is  certainly  nothing  essentially  immoral  in  keeping  the  receptacle  for 
rags,  bones,  and  dripping  commonly,  we  believe,  denominated  a  ^  Dolly- 
shop.'     The  occupation  is  not  genteel ;  but  it  may,  nevertheless,  be  oon- 
dacted  with  honesty.     There  are  several  chimney-sweepers  and  dust- 
contractors  in  London  who  are  men  of  wealth  and  substance.     Hand- 
some investments  can  be  made  in  chemical  works  for  deodorizing  manure* 
The  process  is  not  pleasant  to  the  olfactory  nerves ;  but  the  returns  are^ 
ve  hear,  remunerative.     Fortunes  have  been  made  in  the  cats'  meat 
trade :  sewer-hunters  and  mudlarks  sometimes  find  gold  watches  and 
silver  spoons  during  their  unsavoury  labours.     George  the  Fourth's 
Major  Hanger  kept  a  coal  and  potato  shed  in  Tottenham  Court  Road. 
On  the  whole,  we  consider,  that,  to  keep  a  '  Dolly-shop'  honestly,  is 
infinitely  preferable  to  discounting  bills  at  60  per  cent.,  getting  up 
bubble    companies,   selling   worthless    daubs    as    genuine    Titians    or 
*Correggios,  giving  the  ^tip'  for  the  St.  Leger,  officiating  as  r^oAn 
night  porter  at  a  gaming-house,  loitering  on  a  cab-stand,  skittle-  ^ 
sharping,  thimble-rigging,  holding  a  plurality  of  benefices  and  paying 
one's  curate  an  average  salary  of  702.  per  annum,  forming  a  musical 
phenomenon,  or  taking  so  many  thousands  of  the  people's  money  every 
year  for  not  taking  care  of  those  falcons  which  Her  most  gracious 
Majesty  does  not  possess.     Mr.  P.  (meaning  thereby  the  plaintiff)  is,  we 
doubt  it  not,  the  very  honestest  *  Dolly-shop'  keeper  in  all  Glapham^ 
nay,  in  the  universal  world.     His  word  is  doubtless  as  well  as  his  bond. 
He  pays  as  he  goes.    He  gives  good  weight.    His  motto  is  '  small  profits 
and  quick  returns.'     But,  will  Mr.  P.  (meaning  thereby  the  plaintiff) 
allow  US  to  put  this  simple  question  to  him, — '  Are  not  these  unheard-of 
high  prices,  these   clamorous   demands  for  rags,  bones,  kitchen-stuff, 
plated  metal,  and  old  copper, — are  not  these  clap-trap  announcements 
that  flare  on  the  door-jambs  of  five  hundred  ^  Dolly-shop'  keepers  such 
as  he,  a  premium  offered  to  dishonesty  ?  a  direct  incentive  to  servants 
to  rob  their  masters  and  mistresses  ?     The  high  prices  which  the  Clap- 
ham  rag-merchant  vaunts  his  ability  to  give,  the  ready  money  ho  is  so 
c.  B.  H.  8.  VOL.  IX. — ^14 
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charmingly  anxious  to  pay, — these  read  very  mooh  like  invitatioDS  to 
servants,  when  their  legitimate  and  allowed  perquisites  run  short,  to 
make  perquisites  for  themselves.  How  many  visits  to  Mr.  P.'s  (mean- 
ing thereby  the  plaintiff's)  '  omnium  gatherum'  does  it  take  for  one  to 
Wandsworth  police  court?  Mr.  P.  (meaning  thereby  the  plaintiff)  may 
be  a  very  upright  man,  and  his  business  may  be  conducted  in  a  perifectlj 
legitimate  manner ;  but  it  is  the  duty  of  all  employers  to  warn  their 
servants  against  the  specious  placards  that  throw  out  baits  to  the  wenk 
and  ignorant,  and  tempt  the  most  trustworthy  to  pilfering  and  malversa- 
^OAQ-]  ^i^^'  ^^®  servant  may  begin  with  a  ^surreptitious  piece  of  fat 
J  or  a  few  rags :  she  may  end  by  rifling  her  mistress's  wardrobe, 
and  running  away  with  her  best  rooir^  antique  dresses.  The  foot-page 
may  take  an  old  buckle  to  the  ragman,  to  begin  with ;  and  end  by  break- 
ing open  the  plate-chest.'  The  climax  of  Mr.  P.'s  (thereby  meaning  the 
plaintiff's)  unprecedentedly  high  prices  may  be  penal  servitude :"  By 
means  of  the  committing  of  which  said  several  grievances  by  the  de- 
fendant as  aforesaid,  the  plaintiff  had  been  and  was  greatly  injured  in 
his  said  business  of  a  marine-store  dealer  as  aforesaid,  and  divers  per- 
sons had  on  account  of  the  committing  of  the  said  grievances  by  the 
defendant  as  aforesaid  from  thence  hitherto  suspected  and  believed,  and 
still  did  suspect  and  believe  the  plaintiff  to  have  been  and  to  be  a  person 
guilty  of  the  dishonest  and  improper  practices  and  misconduct  so  as 
aforesaid  charged  upon  and  imputed  to  him  by  the  defendant,  and  had, 
by  reason  of  the  committing  of  the  said  several  grievances  by  the  de- 
fendant as  aforesaid,  from  thence  hitherto  wholly  refused,  and  still  did 
refuse,  to  deal  or  have  any  transaction  with  the  plaintiff  in  his  aforesaid 
trade  and  business,  or  otherwise,  as  they  were  before  used  and  accus- 
tomed to  have,  and  otherwise  would  have  had ;  and  the  plaintiff  had 
thereby  ]6st  and  been  deprived  of  divers  great  gains  and  profits  which 
would  otherwise  have  arisen  and  accrued  to  him  in  his  said  business,  and 
had  been  and  was  otherwise  much  injured  and  damnified  therein :  Claim, 
600Z. 

The  defendant  pleaded  not  guilty,  whereupon  issue  was  joined. 

The  cause  was  tried  before  Erie,  C.  J.,  at  the  sittings  in  Middlesex 
after  last  Trinity  Term.  The  action  was  brought  by  the  plaintiff,  a 
marine-store  dealer  residing  at  Glapham,  against  the  defendant,  the 
registered  proprietor  of  The  Daily  Telegraph,  to  recover  damages  for 
tQAQi  *^h®  publication  by  the  latter  of  two  libellous  articles  in  that 
-*  paper  on  the  14th  and  15th  of  September,  1859,  respectively. 
These  articles  were  as  set  out  in  the  two  counts  of  the  declaration. 

On  the  part  of  the  plaintiff  it  was  insisted,  that  both  articles  were 
libellous  and  wholly  unjustifiable ;  that  the  remarks  of  Alderman  Hum- 
phery  with  reference  to  the  handbill  set  out  in  the  first  count  were  not 
privileged  by  reason  of  the  place  where  they  were  uttered,  there  being 
no  inquiry  on  the  subject  before  him  in  his  magisterial  capacity,  and 
consequently  their  repetition  by  the  defendant  was  without  excuse  ;  and 
that  the  article  which  formed  the  subject  of  complaint  in  the  second 
count,  assuming  a  handbill  to  be  subject  to  the  same  rule, — ^was  not 
within  the  protection  afforded  by  the  law  to  fair  and  temperate  criticism, 
but  was  calculated  to  expose  the  plaintiff  to  the*scorn  and  contempt  of 
the  world,  as  one  who  held  out  temptations  to  servants  and  others  to 
act  dishonestly  towards  their  masters  and  mistresses,  by  offering  them 
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a  ready  means  of  disposing  of  their  plunder :  and  the  case  of  Lewis  v. 
Levy,  27  Law  J.,  Q.  B.  282,  was  referred  to. 

On  the  other  hand,  it  was  submitted  that  the  remarks  of  the  alderman 
were  no  more  than  a  justifiable  caution  to  the  public  against  the  mis- 
chievous tendency  of  the  handbill,  and  that  the  observations  of  the 
editor,  which  were  complained  of  in  the  second  count,  did  not  exceed 
the  sanctioned  limits  of  fair  criticism. 

In  leaving  the  case  to  the  jury,  his  Lordship  in  substance  said :  It 
appears  to  me  that  I  need  do  no  more  than  refer  you  to  the  articles,  and 
bring  your  minds  to  what  the  plaintiff  relies  on,  and  what  he  is  bound 
to  establish,  viz.,  that  the  articles  are  defamatorv  »nd  tend  to  bring  him 
into  ridicule  and  contempt  It  is  alleged  that  tliey  impute  to  the  plain- 
tiff that  he  gave  facilities  *for  dishonest  servants  to  bring  the  r«35Q 
fruits  of  their  dishonesty  to  a  profit,  and  that  he  holds  out  a  ^ 
temptation  and  encouragement  to  servants  who  are  wavering  on  the 
dividing  line  to  overstep  it  and  become  dishonest.  If  that  were  the 
true  charge  against  the  plaintiff,  it  would  undoubtedly  have  a  tendency 
to  bring  him  into  ridicule  or  contempt,  or  both :  and  I  think  you  will  be 
of  opinion  that  the  articles  have  that  tendency.  But  then  the  plaintiff 
u  not  entitled  to  recover  unless  he  establishes  that  the  defendant  was 
actuated  by  malice.     The  law,  however,  does  not  require  the  plaintiff  to 

Erove  personal  malice  or  ill-will  in  the  defendant  in  the  sense  of  private 
atred ;  but  he  must  show  that  the  defamatory  matter  was  published 
without  the  existence  of  any  legal  justification.  There  are  many  occa- 
sions well  known  to  the  law  where  the  use  of  defamatory  words  is  justi- 
fied on  the  ground  that  malice  is  negatived.  Thus,  in  the  case  of  lite- 
rary criticism,  considerable  license  is  allowed.  Lord  EUenborough,  in 
Tabart  v.  Tipper,  1  Gampb.  850,  says :  ^^  Liberty  of  criticism  must  be 
allowed,  or  we  should  neither  have  purity  of  taste  nor  of  morals.  Fair 
discussion  is  essentially  necessary  to  the  truth  of  history  and  the 
advancement  of  science.  That  publication,  therefore,  I  shall  never 
consider  as  a  libel,  which  has  for  its  object,  not  to  injure  the  reputation 
of  any  individual,  but  to  correct  misrepresentations  of  fact,  to  refute 
sophistical  reasoning,  to  expose  a  vicious  taste  in  literature,  or  to 
censure  what  is  hostile  to  morality."  If,  therefore,  you  find  your 
verdict  for  the  defendant,  it  must  be  upon  the  principle  so  laid  down. 
I  have  looked  through  the  articles  in  both  papers.  The  article  with 
reference  to  Alderman  Humphery  has  nothing  added  by  the  editor  to 
the  remarks  of  the  magistrate ;  and,  in  the  article  of  the  15th  of  Sep- 
tember, in  which  the  improper  tendency  of  the  handbill  is  pointed  out, 
I  can  find  no  single  word  which  is  either  directly  or  *by  implies-  r^oci 
tion  disrespectful  to  the  plaintiff  as  a  private  individual  or  as  a  l- 
member  of  society, — not  a  word  going  beyond  the  tendency  of  the 
handbill.  Had  the  defendant  said  anything  against  the  plaintiff  with 
reference  to  his  private  life,  or  his  mode  of  managing  his  business,  I 
should  have  felt  bound  to  say  there  was  no  pretence  of  justification.  If 
the  plaintiff  puts  forth  a  handbill,  and  draws  the  attention  of  the  public 
to  it,  which  in  the  opinion  of  the  editor  of  a  public  journal  is  dangerous 
to  honesty,  and  holds  out  temptations  to  domestic  servants,  in  whom 
much  confidence  is  necessarily  reposed,  to  deviate  from  the  paths  of 
honesty,  it  may  be  that  he  may  justify  strong  remarks,  provided  the 
jury  are  satisfied  that  they  are  well  founded  and  called  for  by  the  occa- 
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sion.  My  experience  in  the  administration  of  criminal  justice  shows  me 
that  the  business  of  a  marine-store  dealer  cannot  be  carried  on  without 
bringing  its  proprietor  into  close  proximity  with  the  dishonest  part  of 
the  community,  and  therefore  requires  the  exercise  of  great  care  and 
caution.  Many  who  carry  on  that  business  have  aided  the  police  with 
most  commendable  zeal,  and  have  been  the  means  of  bringing  many 
dangerous  criminals  to  justice.  Others,  on  the  other  hand,  have  been 
found  but  too  ready  to  aflford  facilities  for  the  disposal  of  stolen  property. 
If  you  consider  that  the  handbill  issued  by  the  plaintiff  has  the  danger- 
ous and  immoral  tendency  attributed  to  it  by  the  defendant,  then  I  think 
he  has  done  that  which  may  be  salutary  to  the  community.  If  that  is 
your  opinion,  and  you  think  he  has  not  been  influenced  by  malice  against 
the  plaintiff,  but  has  acted  solely  from  a  desire  to  counteract  the  danger- 
ous tendency  of  the  plaintiff's  publication,  your  verdict  ought  to  be  fof 
the  defendant. 

The  jury  returned  a  verdict  for  the  defendant. 
^QCQi  *Ribton,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  for 
'^^  a  new  trial  on  the  ground  of  misdirection  on  the  part  of  the 
Lord  Chief  Justice, ''  in  not  calling  the  attention  of  the  jury  to  the  first 
count,  and  in  directing  them  that  the  law  applicable  to  the  criticism  of  a 
book  applied  equally  to  a  handbill;*'  and  also  on  the  ground  that  the 
verdict  was  against  evidence.  There  ought  of  necessity  to  have  been 
a  verdict  for  the  plaintiff  upon  the  first  count ;  for,  the  observations  of 
Alderman  Humphery  were  altogether  voluntary,  unauthorized,  extra- 
judicial, and  clearly  defamatory  in  their  character,  and  wholly  incapa- 
ble of  justification,  and  therefore  the  defendant  could  not  justify  their 
repetition :  M'Qregor  v.  Thwaites,  3  B.  A;  C.  24  (E.  0.  L.  R.  voL  10),  4 
D.  &  R.  695  (E.  C.  L.  R.  vol.  16) ;  Lewis  v.  Levy,  27  Law  J.,  Q.  B.  282. 
The  attention  of  the  j  ury  here  was  altogether  withdrawn  from  the  first  count. 
[Erle,  C.  J. — If  my  attention  had  been  drawn  to  it,  I  should  have  told 
the  jury  it  was  for  them  to  say  whether  the  whole  did  not  come  within 
the  definition  of  fair  and  reasonable  criticism  of  the  plaintiff's  handbilLJ 
There  was  no  evidence  to  warrant  the  jury  in  finding  that  it  was  a  fair 
comment  on  the  handbill.  [Williams,  J. — Whether  libel  or  no  libel  is 
for  the  jury,  unless  a  question  of  privileged  communication  arises.  The 
judge  may  if  he  will  assist  the  jury  by  telling  them  his  opinion  of 
it ;  but  he  b  not  bound  to  do  so :  Baylis  v.  Lawrence,  11  Ad.  &  E.  920 
(E.  G.  L.  R.  vol.  39),  8  P.  &  D.  526.  That  was  a  somewhat  remarkable 
case.  With  respect  to  the  first  issue,  on  not  guilty.  Lord  Abinger  said 
to  the  jury, — '^  I  own  I  find  a  difficulty  in  saying  whether  it  is  a  libel 
or  not.  Gentlemen,  canyon  assist  me?"  And  he  gave  them  no  other 
direction  as  to  that  issue.  Upon  a  motion  for  a  new  trial,  on  the  ground 
of  misdirection,  Lord  Den  man  said:  ''I  have  always  followed  the  prac- 
tice adopted  in  this  case  by  Lord  Abinger,  leaving  the  jury  to  say 
^oeoi  whether,  under  *all  the  circumstances,  the  publication  amounts 
■'  to  a  libel.  That  practice  is  analogous  to  the  enactments  of  the 
statute  32  G.  3,  c.  60.  The  statute,  indeed,  is  applicable  only  to  crimi- 
nal cases :  but  it  was  a  declaratory  act ;  and  the  importance  of  declaring 
the  law  existed  only  in  the  case  of  criminal  libels.  The  act,  therefore, 
furnishes  clear  evidence  that  the  judge  is  not,  in  civil  cases,  bound  to 
state  his  opinion  whether  the  publication  be  libellous  or  not :  and  this 
agrees  with  the  late  decision  of  the  Court  of  Exchequer  in  Parmiter  h 
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Conpland,  6  M.  &  W.  105."t  And  Littledale,  J.,  said:  "It  was  at  one 
time  thought  that  the  jury  had  nothing  to  do  with  the  question  as' to 
the  nature  of  the  publication,  upon  the  trial  of  an  indictment.  Then 
the  statute  32  6.  3,  c.  60,  was  passed,  declaring  that  the  jury  might 
find  a  general  verdict  upon  the  whole  matter,  with  liberty  to  the  judge 
to  give  his  opinion  at  his  discretion.  Although  that  act  applied  more 
particularly  to  criminal  cases,  yet  I  know  no  distinction  between  the  law 
in  criminal  cases  and  that  in  civil  in  this  respect.  Therefore,  that  which 
has  been  declared  to  be  law  in  criminal  cases  is  the  law  in  civil  cases : 
and  the  Lord  Chief  Baron  was  entitled  to  do  as  he  did."] 

A  rule  nisi  having  been  granted, 

Edwin  JameSf  Q.  C,  Xu«A,  Q.  C,  and  Manley  Smithy  showed  cause. 
—There  was  no  misdirection.  The  Lord  Chief  Justice  took  the  law  as 
laid  down  by  Lord  EUenborough  in  Tabart  v.  Tipper,  1  Campb.  350 : 
and  in  the  course  of  his  summing  up  he  distinctly  called  the  attention 
of  the  jury  to  both  the  articles  complained  of.  [Srle,  C.  J. — Nobody 
claimed  more  in  respect  of  the  one  count  than  of  the  other.]  The  plain- 
tiff, who  carries  on  the  business  of  a  marine-store  dealer,  circulates  a 
handbill  of  a  very  peculiar  ^description  about  his  trade.  Now,  r^ozA 
if  a  man,  for  the  purpose  of  his  trade, — whether  he  be  a  ma-  ^ 
rine-store  dealer,  or  a  tailor,  or  the  proprietor  of  a  theatre  or  other  place 
of  public  entertainment,  puts  forth  a  document  of  this  sort,  the  public 
press  is  as  much  authorized  to  comment  upon  its  mischievous  and 
dangerous  tendency  as  in  the  case  of  a  book,  a  review,  a  statue,  a  pic- 
ture, or  any  other  work  of  science  or  art.  In  the  case  of  a  book,  it 
will  not  be  suggested  that  the  direction  of  my  Lord  was  wrong :  and 
certainly  one  would  think  the  rule  applied  &  fortiori  to  a  handbill.  It 
appears  that  Alderman  Humphery,  who  resides  at  Glapham,  having  ob- 
tained possession  of  one  of  these  handbills,  and  seeing  at  once  their 
evil  tendency,  took  it  with  him  to  the  Guildhall  justice-room,  and  pub- 
licly called  attention  to  it  The  defendant  does  not  seek  to  justify  the 
statement  there  made  by  the  alderman,  on  the  ground  that  it  occurred 
in  a  public  court  of  justice;  and  therefore  the  doctrine  laid  down  by  the 
Court  of  Queen's  Bench  in  Lewis  v.  Levy,  27  Law  J.,  Q.  B.  282,  has  no 
application.  But,  this  document  having  become  public  property,  the 
defei^ant,  as  proprietor  of  a  public  journal,  was  justified  in  making  fair 
and  temperate  comments  on  it :  and  he  has  not  transgressed  the  recog- 
nised limits.  [Byles,  J. — The  matter  upon  which  the  first  count  is 
founded  is  not  a  criticism  by  the  editor :  it  purports  to  be  a  report  or 
account  of  what  was  said  by  Alderman  Humphery.]    It  is  not  the  less 

frivileged  because  the  defendant  adopts  the  criticism  of  another. 
Byles,  J. — Has  it  ever  been  held  that  a  verbal  statement  is  entitled 
to  the  privilege  ?][  Probably  not :  but,  if  a  written  comment  be 
justifiable,  k  fortiori  a  verbal  one  must  be.(a)  Suppose,  upon  the 
^issuing  of  this  handbill,  the  inhabitants  of  the  district  had  held  r^coce 
a  meeting  for  the  purpose  of  ascertaining  the  best  mode  of  ^ 
counteracting  the  pernicious  tendency  of  its  allurements,  and  the  lan- 
guage here  used  had  been  embodied  in  a  speech,  would  not  a  report  of 
that  speech  have  been  justifiable,  on  the  ground  that  it  was  a  fair  and 

t.tf)  OtlienrUe,  a  blind  reviower,  or  one  who  diotatos  his  critioiBma  to  an  amanuensii,  woald 
U  ezelnded  from  the  protection  afforded  by  this  rule  of  law. 
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legitimate  criticism  of  the  publication  ?  [Keating,  J. — ^You  do  not  con- 
tend that  a  critic  is  justified  in  imputing  personal  or  dishonest  motives?] 
Certainly  not.  [Keating,  J. — Are  there  not  many  passages  in  the 
course  of  the  editorial  remarks  which  it  is  impossible  to  read  without 
feeling  that  they  convey  very  serious  insinuations  against  the  plaintiff?] 
No  doubt  many  of  them  are  strongly  expressive  of  dissatisfaction  at  the 
plaintiff's  conduct  and  motives  in  publishing  such  a  document.  Bat  the 
language  of  criticism  is  not  to  be  too  rigidly  scanned.  1?ake  the  case 
of  an  indecent  print  or  book :  is  a  man  bound  to  lay  on  his  strictures 
upon  the  tendency  of  the  production  with  a  sparing  hand  ?  In  the  justly 
celebrated  case  of  Garr  v.  Hood,  1  Campb.  354,  n.,  Lord  Ellenborough 
lays  down  the  rule  as  to  literary  criticism  in  a  manner  which  has  never 
yet  been  impugned.  ^'  One  writer,"  he  says,  *'  in  exposing  the  follies 
and  errors  of  another,  may  make  use  of  ridicule,  however  poignant. 
Ridicule  is  often  the  fittest  weapon  that  can  be  employed  for  such  a  pur- 
pose. If  the  'reputation  or  pecuniary  interest  of  the  person  ridiculed 
suffer,  it  is  damnum  absque  injuria.  Where  is  the  liberty  of  the  press, 
if  an  action  can  be  maintained  on  such  principles  ?  Perhaps  the  plaintiff's 
Tour  through  Scotland  is  now  unsaleable :  but,  is  he  to  be  indemnified  by 
receiving  a  compensation  in  damages  from  the  person  who  may  have  opened 
the  eyes  of  the  public  to  the  bad  taste  and  inanity  of  his  compositions? 
^ocgn  Who  would  have  bought  the  works  of  Sir  Kobert  Filmer,  after  he 

^  '*'had  been  refuted  by  Mr.  Locke  ?  But,  shall  it  be  said  that  he 
might  have  sustained  an  action  for  defamation  against  that  great  philoso- 
pher, who  was  labouring  to  enlighten  and  ameliorate  mankind  ?  We  really 
must  not  cramp  observations  upon  authors  and  their  works.  They  should 
be  liable  to  criticism,  to  exposure,  and  even  to  ridicule,  if  their  composi- 
tions be  ridiculous :  otherwise,  the  first  who  writes  a  book  on  any  su Wet 
will  maintain  a  monopoly  of  sentiment  and  opinion  respecting  it.  This 
would  tend  to  the  perpetuity  of  error.  Reflection  on  personal  character 
is  another  thing.  Show  me  an  attack  on  the  moral  character  of  this 
plaintiff,  or  any  attack  upon  his  character  unconnected  with  his  author- 
ship, and  I  shall  be  as  ready  as  any  judge  who  ever  sat  here  to  protect 
him  :  but  I  cannot  hear  of  malice  on  account  of  turning  his  works  into 
ridicule."  And  he  concluded  by  telling  the  jury,  that,  "if  the  writer 
of  the  publication  complained  of  had  not  travelled  out  of  the  work  he 
criticised,  for  the  purpose  of  slander,  the  action  would  not  lie ;  but,  if 
they  could  discover  in  it  anything  personally  slanderous  against  the 
plaintiff,  unconnected  with  the  works  he  had  given  to  the  public,  in  that 
case  he  had  a  good  cause  of  action,  and  they  would  award  him  damages 
accordingly."  [Erlb,  G.  J. — The  language  of  the  same  learned  jadge 
in  Tabart  v.  Tipper,  antd,  p.  850,  is  also  very  cogent.]  In  Soane  v. 
Knighti  M.  &  M.  74  (E.  C.  L.  R.  vol.  22),  Lord  Tenterden,  in  summing 
up,  says :  "  This  publication  professes  in  substance  to  be  a  criticism  on 
the  architectural  works  of  the  plaintiff.  On  such  works,  as  well  as  on 
literary  productions,  any  man  has  a  right  to  express  his  opinion,  and, 
however  mistaken  in  point  of  taste  that  opinion  may  be,  or  however 
unfavourable  to  the  merits  of  the  author  or  artist,  the  person  entertain- 
ing it  is  not  precluded  by  law  from  its  fair,  reasonable,  and  temperate 
*3^71  ^^P^®^si<>^'   I^  ™&7  bo  fairly  and  ^reasonably  expressed,  although 

^  through  the  medium  of  ridicule."  In  Thompson  v.  Shackell,  M. 
&  M.  187  (E.  C.  L.  R.  vol.  22),  where  the  proprietor  of  a  newspaper 
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described  a  certain  painting  of  the  plaintiff,  an  artist,  as  a  mere  daab, 
and  used  other  strong  terms  of  censure,  Best,  G.  J.,  in  summing  up  to 
the  jury,  said:  ^^The  question  for  you  is,  whether  the  publication  is  a 
fair  and  temperate  criticism  on  the  painting  of  the  plaintiff,  or  whether 
it  be  made  the  vehicle  of  personal  malignity  towards  the  plaintiff.     I 
bare  myself  (in  Dunne  v.  Anderson,  B.  &  M.  287  (E.  C.  L.  B.  vol.  21),) 
acted  on  the  doctrine  of  my  Lord  Ellenborough  in  the  case  referred  to 
(Carr  v.  Hood),  though  I  do  not  go  quite  so  far  as  he  did  in  that  case, 
because  I  think  no  personal  ridicule  of  the  author  is  justifiable ;  but,  if 
this  be  really  an  honeit  criticism,  and  no  more,  this  defendant  is  entitled 
to  your  verdict.     If  he  has  exceeded  the  limit  of  fair  and  honest  criti- 
cism, then  you  will  find  for  the  plaintiff."     That  is  in  substance  the 
manner  in  which  the  jury  were  directed  in  the  present  case.     So,  in 
Dibdin  v.  Swan,  1  Eep.  N.  P.  C.  28,  Lord  Kenyon  says, — "  The  editor 
of  a  public  newspaper  may  fairly  and  candidly  comment  on  any  place 
or  species  of  public  entertainment ;  but  it  must  be  done  fairly  and  with- 
out malice  or  view  to  injure  or  prejudice  the  proprietor  in  the  eyes  of 
the  public.(a)     If  so  done,  however  severe  the  censure,  the  justice  of  it 
screens  the  editor  from  legal  animadversion ;  but,  if  it  can  be  proved 
that  the  comment  is  unjust,  is  malevolent,  or  exceeding  the  bounds  of 
fair  opinion,  such  is  a  libel,  and  therefore  actionable."     And  Lord  Ten- 
terden,  in  Macleod  v.  Wakley,  8  C.  &  P.  811  (E.  C.  L.  B.  vol.  14),  says : 
"  Whatever  is  *fair,  and  can  be  reasonably  said  of  the  works  of   r#Qco 
authors,  or  of  themselves  as  connected  with  their  works,  is  not  ^ 
actionable,  unless  it  appears,  that,  under  the  pretext  of  criticising  the 
works,  the  defendant  takes  an  opportunity  of  attacking  the  character  of 
the  author;  and  then  it  will  be  a  libel."     And  see  Delany  v.  Jones,  4 
Esp.  N.  P.  0.  191.     Here,  the  comments  were  fully  justified.     Every 
nan  knows  that  the  first  temptation  to  domestic  dishonesty  is  inculcated 
by  this  sort  of  dealing.     Suppose  a  handbill  were  published  by  a  candi- 
date at  an  election,  saying  that  those  electors  who  voted  for  him  would 
not  be  forgotten, — would  not  a  public  journalist  be  justified  in  comment- 
ing upon  it  in  the  strongest  of  terms  ?   What  can  be  more  insidious,  more 
dangerous,  and  more  fatal  to  society  than  the  dissemination  of  such  a 
document  as  this  ?     And  whose  duty  is  it  to  criticise,  to  expose,  and  if 
necessary  to  stigmatize,  any  publication  or  any  practice  of  trade  which 
has  a  tendency  to  corrupt  and  to  debase  the  public  morals,  if  it  be  not 
that  of  the  journalist?     What  would  become  of  the  boasted  liberty  of 
the  press,  if  this  be  not  conceded  to  it?     The  jury  expressly  negatived 
all  personal  imputation.     [Erlb,  0.  J. — I  told  them,  that,  if  there  was 
a  word  which  went  beyond  fair  remark  upon  the  contents  and  the  effect 
of  the  handbill,  or  contained  any  attack  upon  the  plaintiff  in  his  private 
life,  the  publication  would  be  unjustifiable.(6)     I  certainly  said  that  I 
could  find  none  such;  but  I  left  it  to  the  jury  to  exercise  their  own  judg- 
ment upon  it.]     The  direction  was  strictly  in  accordance  with  the  law 
which  has  prevailed  ever  since  the  time  of  Lord  Ellenborough.     And 
there  is  no  pretence  for  saying  that  the  verdict  was  against  evidence. 

(«)  It  i«  difflealt  to  Me  what  other  objeot  an  editor  can  hare  in  writing  strioturee  upon  a 
pftblie  entertain  men t>  if  it  be  not  to  "  prejndiee  the  proprietor  in  the  eyee  of  the  pubUo,"  by 
iadoeing  them  to  abitain  from  patronising  hia  exhibition. 

(h)  See  Green  v.  Chapman,  5  Soott  340,  4  N.  C.  92  (E.  C.  L.  R.  toI.  83). 
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[Erle,  G.  J. — That  part  of  the  rule  presents  the  same  question  in 
another  form.] 

^n^Q-i       *Ribt(m  and  Lawrence^  in  support  of  the  rule. — The  statement 
-'  made  by  Alderman  Humpher  j,  being  non-judicial,  voluntary,  and 
unauthorized,  is  clearly  without  the  protection  which  the  law  has  thrown 
around  ^'  fair  and  temperate  criticism."     In  M'Gregor  v.  Thwaites,  3 
B.  k  C.  24  (E.  C.  L.  R.  vol.  10),  4  D.  &  R.  695  (E.  C.  L.  R.  vol.  16), 
where  the  matter  brought  before  the  magistrate  was  not  brought  before 
him  in  his  judicial  character,  or  in  the  discharge  of  his  magisterial 
functions,  its  publication  could  not  be  justified  on  the  ground  of  its  being 
a  correct  report  of  the  proceedings.     It  is  only  where  the  publication 
consists  of  ^^  a  fair,  correct,  and  impartial  (though  not  verbatim)  report 
of  a  trial  in  a  court  of  justice,"  without  any  comment  reflecting  upon 
any  of  the  parties  whose  names  appear  in  it,  that  it  is  justifiable :  Lewis 
V.  Levy,  27  Law  J.,  Q.  B.  282.     Lord  Campbell  there  says :  '*  As  to 
magistrates,  if,  while  occupying  the  bench  from  which  magisterial  busi- 
ness is  usually  administered,  they,  under  pretence  of  ^  giving  advice,' 
publicly  hear  slanderous  complaints  over  which  they  have  no  jurisdiction, 
although  their  names  may  be  in  the  commission  of  the  peace,  a  report 
of  what  passes  before  them  is  as  little  privileged  as  if  they  were  illiterate 
mechanics  assembled  in  an  alehouse."     What  possible  justification  can 
there  be  for  the  heading  of  the  article  set  out  in  the  first  count, — 
*'  Encouraging  servants  to  rob  their  masters  ?"     How  can  it  be  said  that 
that  does  not  convey  a  serious  personal  imputation  upon  the  plaintiff? 
It  is  like  the  heading  of  the  publication  in  Lewis  v.  Clement,  3  B.  &  Aid. 
702  (E.  C.  L.  R.  vol.  5),  '*  Shameful  conduct  of  an  attorney,"  which  was 
held  to  deprive  the  defendant  of  the  immunity  he  would  otherwise  have 
been  entitled  to.     There  is  no  analogy  between  a  document  of  this  sort 
and  a  book  or  a  work  of  art.     The  author  and  the  artist  challenge  and 
invite  criticism.     But  this  is  a  mere  price-list.     A  bookseller's  catalogue 
of  necessity  *must  contain  many  books  of  an  immoral  or  an  irre- 
ligious tendency  ;  yet  no  one  could  for  a  moment  suggest  that  a 
newspaper  editor  would  therefore  be  justified  in  writing  of  the  person 
issuing  it  that  he  is  an  immoral  or  an  irreligious  man.     The  ground  of 
justification  in  cases  of  this  sort  extends  no  further  than  in  the  case  of 
privileged  communications:  see  Somerville  v,  Hawkins,  10  C.  B.  583 
(E.  C.  L.  R.  vol.  70) ;  Taylor  v.  Hawkins,  16  Q.  B.  808  (E.  C.  L.  R. 
vol.  71) ;  Gilpin  v.  Fowler,  23  Law  J.,  Exch.  152.    In  Tuson  r.  Evans, 
12  Ad.  &  E.  733  (E.  C.  L.  R.  vol.  40),  Lord  Denman  says :  «  Any  one, 
in  the  transaction  of  business  with  another,  has  a  right  to  use  language 
bon&  fide,  which  is  relevant  to  that  business,  and  which  a  due  regard  to 
his  own  interest  makes  necessary,  even  if  it  should  directly,  or  by  its 
consequences,  be  injurious  or  painful  to  another :  and  this  is  the  principle 
on  which  privileged  communication  rests :  but  defamatory  comments  on 
the  motives  or  conduct  of  the  party  with  whom  he  is  dealing,  do  not  fall 
within  that  rule."     And  in  Harrison  v.  Bush,  5  Ellis  &  B.  344,  348  (£. 
C.  L.  R.  vol.  85),  Lord  Campbell  says :  '*  During  the  argument,  a  legal 
canon  was  propounded  for  our  guidance  by  the  plaintiff's  counsel ;  and 
this  we  are  willing  to  adopt,  as  we  think  that  it  is  supported  by  the 
principles  and  authorities  upon  which  the  doctrine  of  privileged  com- 
munications rests.     '  A  communication  made  boD&  fide  upon  any  Hubjcct- 
matter  in  which  the  party  communicating  has  an  interest ^  or  in  reference 
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to  which  be  has  a  duty^  is  privileged,  if  made  to  a  person  having  a  cor- 
responding interest  or  duty^  although  it  contain  criminatory  matter  which, 
without  this  privilege,  would  be  slanderous  and  actionable.*"  And 
further  on  he  says :  " '  Duty,'  in  the  proposed  canon,  cannot  be  confined 
to  legal  duties,  which  may  be  enforced  by  indictment,  action,  or  man- 
damus, but  must  include  moral  and  social  duties  of  imperfect  obligation." 
What  moral  or  social  duty  had  this  defendant  to  ^malign  and  r^^q^i 
vilify  the  plaintiff?  In  Wilson  v.  Reed,  1  Fost.  4;  Fin.  149,  L  ^^^ 
Hill,  J.,  says :  ^*  Any  publication  which  exposes  an  individual  to  hatred, 
contempt,  or  ridicule,  being  published  without  lawful  excuse,  is  a 
libel."(a)  In  Gathercole  v.  Miall,  15  M.  &  W.  819,t  a  doubt  is  sug- 
gested  by  Parke,  B.,  as  to  the  right  of  comment  or  criticism  on  unpub- 
lished sermons.  In  Davison  v.  Duncan,  7  Ellis  k  B.  229  (E.  C.  L.  B. 
vol.  90),  Lord  Campbell  says :  ''  A  fair  account  of  what  takes  place  in  a 
court  of  justice  is  privileged.  The  reason  is,  that  the  balance  of  public 
benefit  from  the  publicity  is  great.  It  is  of  great  consequence  that  the 
public  should  know  what  takes  place  in  court ;  and  the  proceedings  are 
under  the  control  of  the  judges.  The  inconvenience,  therefore,  arising 
from  the  chance  of  the  injury  to  private  character  is  infinitesimally  small 
as  compared  to  the  convenience  of  publicity.  But  it  has  never  yet  been 
contended  that  such  a  privilege  extends  to  a  report  of  what  takes  place 
at  all  public  meetings.  Even  if  confined  to  a  report  of  what  was  relevant 
to  the  object  of  the  meeting,  it  would  extend  the  privilege  to  an  alarm- 
ing extent.  If  this  plea  is  good,  a  fair  account  of  what  takes  place  may 
be  published,  whatever  harm  the  publication  may  do  to  private  character, 
provided  it  take  place  at  a  meeting  of  a  public  nature, — a  wide  descrip- 
tion, embracing  all  kinds  of  meetings,  from  a  county  meeting  to  a  parish 
meeting.  At  such  meetings  things  may  well  be  said  very  relevant  to 
the  subject  in  hand,  yet  very  calumnious.  In  what  an  unhappy  situa- 
tion the  calumniated  person  would  be  if  the  calumny  might  be  published 
and  yet  he  could  not  bring  an  action  and  challenge  the  publishers  to 
*prove  its  truth!"  Assuming  that  the  handbill  was  properly  r^cogo 
the  subject  of  comment, — what  is  there  in  it  to  warrant  the  de-  ■- 
fendant  in  holding  the  plaintiff  out  as  a  thief, — a  ^'  picker  up  of  uncon- 
sidered trifles,"  or  as  one  who  incites  others  to  commit  felony  ? 

Btles,  J.(6) — I  am  of  opinion  that  this  rule  should  be  discharged.  I 
can  see  no  distinction  between  a  handbill  or  a  circular  or  advertisement 
which  is  published  to  all  the  world,  and  a  book :  both  are  literary  pro- 
ductions, and  are  addressed  to  the  public,  and  both  are  subject  to  the 
same  comment  and  criticism.  The  shape  in  which  they  are  published 
makes  no  difference :  many  advertisements,  indeed,  are  issued  in  the  form 
of  books.  Two-thirds  of  the  daily  newspapers  are  usually  taken  up  with 
advertisements  of  various  sorts.  It  is  plain,  therefore,  that  the  form  in 
which  the  publication  appears  can  make  no  difference.  The  rule  is  clear, 
that,  although  what  is  said  might  under  other  circumstances  fall  within 
the  general  definition  of  a  libel,  as  a  publication  calculated  to  bring 
another  into  ridicule  or  hold  him  up  to  contempt,  yet,  where  the  com- 
ments do  not  exceed  the  bounds  of  fair  and  reasonable  criticism,  the  law 

(a)  Th«  learned  judge  also  utya :  "  Then  is,  indeed,  m  rale  which  I  may  state  to  the  Jniy,  thai 
it  ia  aUowable  to  discuss  matters  of  puhUo  interest  in  the  columns  of  the  newspapers,  hut  it 
most  be  done  bonft  fide  and  without  malice,  or  anything  beyond  what  is  necessary  for  pnhlie 
diienssion." 

(6)  WiUiams,  J.,  was  engaged  in  the  Diroroe  Court 
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allows  the  privilege.  There  are  numerous  authorities  showing  and  en- 
forcing the  rule  where  the  criticism  is  in  writing :  but,  though  I  asked  in 
the  course  of  the  argument  if  there  was  any  case  in  which  that  rule  had 
been  extended  to  oral  criticism,  none  has  been  cited :  but  I  agree  with 
Mr.  James  that  that  it  a  far  stronger  case  for  privilege  than  the  other. 
It  would  manifestly  be  absurd  to  hold  that  a  written  criticism  is  justifi- 
able, but  that  the  same  remarks  made  orally  would  be  destitute  of  that 
privilege.  That  being  so,  it  seems  to  follow  that  this  handbill  was  the 
*^r^1  ^I^g^^i™^^^  subject  of  fair  comment,  whether  oral  or  otherwise. 
^  It  is  conceded  that  the  remarks  made  by  Alderman  Humphery 
were  not  privileged  because  uttered  in  a  court  of  justice :  and  they  stand, 
therefore,  precisely  upon  the  same  footing  as  if  the  alderman  had  ad- 
dressed them  to  any  private  individual.  It  seems  to  me  that  the  com- 
ments so  made  by  him  were  privileged,  provided  the  jury  were  of  opinion 
that  they  did  not  exceed  the  line  of  fair  and  reasonable  criticism  on  the 
publication  put  forth  by  the  plaintiff,  and  did  not  reflect  upon  his  private 
character :  and  the  same  rule  applies  to  the  article  in  the  newspaper. 
The  real  question  was, — did  the  remarks  exceed  the  fair  license  of  criti- 
cism, and  degenerate  into  reflections  upon  the  private  character  of  the 
Elaintiff?  It  seems  to  me  that  the  question  is  precisely  the  same  upon 
6th  counts  of  the  declaration.  Mr.  Ribton^  on  moving  for  the  rule, 
complained  that  my  Lord  in  his  summing  up  did  not  draw  the  attention 
of  the  jury  to  the  distinction  between  the  two  counts,  but  gave  them  the 
same  direction  as  to  both.  But  it  appears  from  the  report  of  the  trial 
in  2  Fost.  k  F.  N.  P.  74,  that  the  Lord  Chief  Justice,  with  reference 
to  the  second  count,  told  the  jury  that,  if  the  defendant  had  said  one 
word  against  the  plaintiff  with  reference  to  his  private  life  or  his  mode 
of  managing  his  business,  there  would  be  no  excuse  for  the  publication ; 
but  that,  if  the  plaintiff  pat  forth  a  handbill  which  in  the  opinioii  of  the 
editor  was  most  dangerous  to  honesty,  and  held  out  a  temptation  to 
servants  to  depart  from  their  duty,  it  might  be  the  editor  would  be  able 
to  excuse  before  a  jury  the  remark?  he  had  made,  if  in  their  judgment 
they  were  well  founded  and  wholly  applicable  to  it.  That  seems  to  me 
to  have  been  a  correct  direction  as  to  the  second  count ;  and  I  think  it 
is  equally  correct  if  applied  to  the  first  count.  There  is,  therefore,  as 
HLoaA-]  ^&f  ^^  I  ^^^  s^^»  *^^  objection  whatever  to  the  way  in  which  the 
^  case  was  left  to  the  jury.  They  were  told,  that,  although  primS 
facie  libellous,  the  observations  made  upon  the  handbill,  whether  made 
by  Alderman  Humphery  or  by  the  defendant,  were  justifiable  or  not  as 
they  did  or  did  not  transgress  the  limits  I  have  already  pointed  out 
Then,  as  to  the  verdict  being  against  evidence.  Actions  for  libel  stand 
on  a  peculiar  footing.  The  statute  32  G.  3,  c.  60,  which  is  declaratory 
of  the  law,  says  that  the  judge  may,— ^which  has  sometimes  been  con- 
strued %hally — give  his  opinion ;  but  that,  whether  the  publication  is 
libellous  or  not,  is  a  question  for  the  jury.  The  rule  is  the  same  in 
civil  as  in  criminal  oases.  Here,  the  Lord  Chief  Justice  did  give  his 
opinion ;  and  he  left  the  true  question  for  the  jury.  It  is  not  necessary 
for  me  to  say  whether  or  not  I  should  have  come  to  the  same  conclusion 
that  the  jury  did :  but  we  cannot  withdraw  from  them  that  which  was 
the  legitimate  subject  for  their  determination.  Besides,  I  cannot  help 
thinking  that  Alderman  Humphery*s  comments  upon  the  publication 
were  apt  and  laudable ;  and  I  incline  to  say  as  much  of  the  article  in  the 
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newspaper,  which  forms  the  Buhject  of  the  second  count.  Even  if  a 
jury  could  be  induced  to  find  a  verdict  for  the  plaintiff  in  such  a  case, 
DO  jury  would  give  more  than  nominal  damages.  To  refuse  to  send  the 
cause  down  again,  therefore,  will  be  mercy  to  the  plaintiff. 

Keating,  J. — I  also  am  of  opinion  that  this  rule  should  be  discharged. 
The  declaration  complains  in  two  separate  counts  of  two  publications 
injuriously  reflecting  upon  his  character, — the  one  consisting  of  a  report 
of  certain  unauthorized  statements  made  by  Alderman  Humphery  which 
were  not  justified  by  the  occasion, — the  other,  of  an  article  written  by 
the  editor  of  the  newspaper.  Now,  much  of  Mr.  Bibton's  argument 
has  been  directed  to  establish  that  which  *was  not  contested  by  r^ogc 
the  counsel  for  the  defendant,  viz.  that  the  occasion  on  which  ^ 
Alderman  Humphery  made  the  statements  contained  in  the  first  count 
would  not  have  protected  them,  any  more  than  if  they  had  been  made 
at  any  other  place  than  the  justice-room,  Guildhall.  But  the  defendant 
insists  that  he  had  a  right  to  print  those  statements  in  his  newspaper, 
and  to  add  observations  of  his  own,  and  that,  if  those  statements  and 
observations  contained  only  fair  criticism  on  the  plaintifi"s  publication, 
they  are  privileged.  It  is  conceded,  that,  whilst  the  editor  or  proprietor 
of  a  newspaper  is  justified  in  commenting,  nay,  in  the  discharge  of  his 
public  duty  may  be  obliged  to  comment,  fairly  and  impartially  on  ^ny 
publication  or  passing  event, — and  I  see  no  distinction  in  this  respect 
between  a  publication  in  the  shape  of  a  handbill  and  any  other  descrip- 
tion of  publication, — yet,  in  making  such  comments,  he  must  take  care 
that  they  do  not  degenerate  into  imputations  of  personal  motives  or 
reflect  upon  the  private  character  of  another.  During  a  considerable 
portion  of  the  argument,  I  was  under  the  impression  that  the  question 
left  by  my  Lord  to  the  jury  was,  whether  the  articles  complained  of 
were  a  fair  comment  on  the  handbill,  without  drawing  their  attention  to 
the  limit  of  the  rule,  viz.  that  the  comment  must  not  involve  an  attack 
upon  private  character.  That,  however,  was  afterwards  set  right. 
There  is  no  doubt  that  his  Lordship  did  in  distinct  terms  tell  the  jury, 
that,  although  a  fair  comment,  it  would  not  be  privileged  if  it  reflected 
on  the  private  character  of  the  plaintifi*.  That  was  a  perfectly  correct 
direction ;  and  I  am  not  aware  of  any  other  mode  which  would  have 
been  more  correct.  I  think  my  Lord  was  perfectly  right  in  telling  the 
jury  that  there  was  no  distinction  as  to  fair  comment  and  criticism 
between  a  handbill  and  a  book  or  any  other  publication ;  as  also  in  telling 
^thern  that  if  they  thought  that  the  language  of  the  alleged  libels  r«Qgg 
was  that  of  fair  criticism,  and  free  from  personal  imputation,  the  '- 
defendant  was  entitled  to  their  verdict.  As  to  the  evidence, — no  doubt 
many  passages  in  the  articles  do  go  very  near  to  impute  personal  and 
improper  motives  to  the  plain tifi*;  and  it  is  not  necessary  for  me  to  say 
what  view  I  should  have  taken  if  I  had  been  upon  the  jury.  But  it  was 
peculiarly  a  question  for  the  jury,  and  it  was  properly  left  to  them ; 
and,  it  being  the  undoubted  privilege  of  the  jury  to  say  whether  the 
publication  was  libellous  or  not,  and  they  having  found  that  it  was  not 
libellous  in  the  sense  of  containing  personal  imputations  such  as  would 
deprive  it  of  the  character  of  fair  criticism,  I  do  not  think  it  is  compe- 
tent to  us,  even  if  satisfled  that  it  did  contain  personal  imputations,  by 
granting  a  new  trial  its  for  a  verdict  against  evidence,  to  take  the  case 
out  of  the  bands  of  the  jury,  and  thus  deprive  them  of  the  privilege 
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which  the  legislature  has  declared  that  they  and  they  only  ought  to 
enjoy, — if  not  by  the  express  terms  of  the  act,  by  the  spirit  of  it,  as 
construed  by  many  decisions.  The  case  having  been  properly  left  to 
the  jury,  and  they  having  decided  that  the  comments  were  fair  and  free 
from  personal  imputation,  I  think  we  could  not  grant  a  rule  for  a  nev 
trial  as  for  a  verdict  against  evidence,  even  if  our  impression  were 
stronger  than  it  is  to  the  contrary.  I  also  entirely  agree  with  my  Bro- 
ther Byles  that  the  heading  of  the  handbill  was  most  mischievous  and 
calculated  to  lead  to  most  injurious  results.  Upon  the  whole,  I  am  of 
opinion  that  the  rule  should  be  discharged. 

Erle,  C.  J. — I  have  scarcely  anything  to  add  to  what  has  fallen  from 
my  two  learned  Brothers,  except  to  say  that  I  entirely  concur  in  the 
opinions  they  have  expressed.  The  plaintiff  addressed  a  handbill  to 
*^R71  ^^^  public  *for  the  purpose  of  promoting  his  own  interest; 
•^  and  it  was  thought  by  the  jury  to  have  a  tendency  to  encourage 
servants  to  rob  their  masters.  The  defendant  in  his  newspaper  made 
observations  reaching  to  that  effect.  His  remarks,  as  well  as  those  of 
Alderman  Humphery,  were  confined  to  the  tendency  of  the  handbill, 
and  warning  masters  of  the  evils  which  might  be  expected  to  result  from 
it.  The  question  of  law  before  us,  is,  whether  the  privilege  of  fair 
criticism  and  remark  upon  literary  productions  extends  to  criticism  and 
remark  upon  such  a  thing  as  this.  There  can,  I  think,  be  no  doubt  that 
in  principle  it  does.  I  therefore  fully  concur  in  the  judgment  of  the 
court,  and  think  there  is  no  ground  whatever  for  finding  fault  with  the 
verdict.  Rule  discharged. 

Honest  though  erroneous  criticism  worth  N.  T.  245;   Cooper  v.  Slade, 

upon  the  merits  of  a  book^  is  not  by  24  Wendell  440.    These  doctrines  were 

itself  libellous.     But  where  facts  are  applied  in  Fry  v,  Bennett,  tU  supr.,  to 

misstated,  or  the  criUcism  is  made  the  newspaper  criticisms  on   the   manage- 

vehicle  of  personal  abuse,  it  may  be-  ment  of  an  opera, 
come  such:  Fiy  v,  Bennett,  3  Bos- 


GLEDDON  V.  TREBBLE.    Nov.  17. 

An  action  having  been  brought  by  the  wife  of  a  lanatie  (not  ao  declared  by  commission)  in  bii 
name,  for  the  reooyeiy  of  a  debt,  the  defendant  paid  the  money  into  court : — The  eonri  made 
abaolate  a  rule  for  payment  of  the  money  out  to  the  wife. 

A  rule  which  does  not  ask  for  costs  cannot  be  made  absolute  with  costs. 

The  plaintifi*  in  this  case  was  confined  in  Bethlem  Hospital  as  a  lunatic, 
and  totally  incapable  of  attending  to  his  affairs.  Ha  had  not,  however, 
been  declared  lunatic  under  a  commission.  The  action  was  brought  in 
his  name  by  his  wife,  to  recover  a  sum  of  882Z.  18«.  8(2.,  which  had  been 
remitted  from  India  for  her  use.  The  defendant  having  paid  the  money 
into  court, — 

Bovillj  Q.  C,  on  a  former  day  in  this  term,  on  behalf  of  the  wife, 
obtained  a  rule  calling  upon  the  defendant  to  show  cause  why  the  money 
should  not  be  paid  out  to  her.  He  referred  to  Rock  v.  Slade,  7  Dowl. 
P.  C.  22j  where  it  was  held  that  the  wife  of  a  lunatic  who  has  no  com- 
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mittee  has  a  suflScient  implied  aathority  to  sue  in  the  name  of  a  lunatic 
for  debts  due  to  him. 

*Brett  showed  cause. — The  action  is  founded  upon  a  supposed  r^oao 
implied  authority  in  the  wife  to  bring  it  in  the  name  of  her  hus-  '- 
band,  he  being  lunatic.  [Btles,  J. — There  certainly  is  a  difficulty. 
The  plaintiff  or  his  lawful  attorney  is  the  proper  person  to  receive  the 
money.  What  authority  can  the  wife  produce  ?]  None.  Suppose  the 
plaintiff  should  recover,  and  should  then  repudiate  the  authority  of  the 
wife  or  the  attorney  to  receive  this  money,  what  will  be  the  plaintiff's 
position  ?  The  defendant  has  no  desire  to  interpose  any  difficulty :  he 
is  willing,  and  always  has  been,  to  pay  over  the  money  on  being  indem- 
nified. And,  at  all  events,  if  the  court  should  think  this  rule  should  be 
made  absolute,  it  b  submitted  that  the  defendant  should  not  be  made  to 
pay  the  cost^  of  this  motion.  In  Rock  v.  Slade,  the  court  expressly 
guards  itself  from  saying  that  the  order  of  the  court  would  afford  any 
protection  to  the  defendant  in  the  case  supposed. 

Bovilly  Q.  C,  in  support  of  the  rule. — There  can  be  no  doubt  that  the 
wife  had  a  sufficient  authority  under  .the  circumstances  to  bring  the 
action.  In  the  case  referred  to,  Lord  Abinger  says :  '^  It  is  every  day's 
practice  to  sue  in  the  name  of  a  lunatic,  and  I  never  heard  any  ques- 
tion as  to  the  propriety  of  such  an  action  where  no  committee  was  ap- 
pointed. If  we  were  to  compel  a  party  to  go  into  equity  for  the 
appointment  of  a  committee,  there  are  many  instances  in  which  a  lunatic 
might  starve  before  he  could  recover  his  money.  If  the  defendant  wants 
the  protection  of  this  court,  he  should  let  the  plaintiff  obtain  judgment. 
It  $eemg  to  me  that  the  rule  of  this  court  would  be  euffieient  protection^ 
though  I  do  not  give  any  positive  opinion  on  this  point."  If  the  defendant 
thought  the  action  was  brought  without  sufficient  authority,  he  might 
have  come  and  asked  the  court  to  stay  the  ^proceedings.  He  r^ito^Q 
has  not  thought  fit  to  adopt  that  obvious  course :  and,  by  pay-  ■- 
ing  money  into  court  in  the  cause,  he  admits  that  the  action  is  properly 
brought,  and  cannot  afterwards  be  heard  to  deny  it.  [Erle,  C.  J. — 1 
feel  no  difficulty  as  to  making  the  rule  absolute  for  the  payment  out  of 
the  money ;  but  I  think  it  should  be  without  costs.]  As  the  defendant 
has  thought  fit  to  come  and  oppose  the  rule,  he  ought  to  pay  costs. 

tBTLSS,  tf. — The  master  informs  me  that  the  rule  does  not  ask  for  costs. 
Skle,  G.  J. — If  you  get  your  rule  made  absolute  in  its  terms,  what 
more  can  you  want  7]  The  rule  was  advisedly  drawn  in  its  present 
shape,  it  being  thought  that  the  defendant  would  feel  compelled  to  ap- 
pear and  show  cause  if  called  upon  to  pay  the  costs  of  the  motion ; 
whereas,  the  rule  being  drawn  up  without  costs,  he  need  not  have  come. 
The  court  has  undoubted  jurisdiction  over  the  costs  in  every  case* 
[Ekle,  C.  J. — I  do  not  remember  any  case  of  a  rule  being  made  abso- 
lute with  costs,  where  it  did  not  ask  for  costs.(a)  You  are  not  hurt  by 
the  defendant's  appearance,;  for,  you  must  in  any  event  have  been 
instructed  to  come  to  make  your  rule  absolute.  Eeatinq,  J. — You  will 
retire  with  the  satisfaction  of  reflecting  that  you  have  for  once  asked 
too  little.]  Rule  absolute  in  its  terms. 

(a)  In  6ny  on  Gotta,  p.  481,  it  i«  said :  "  Whero  a  rale  does  not  aak  for  costs,  no  costs  can 
be  ^ven  od  making  it  absolute;  for,  it  is  the  clear  and  settled  practice  of  the  courts  not  to  giro 
more  than  is  asked  for ;  and  this  applies  to  cases  where,  if  costs  had  been  asked  for,  they  would 
bare  been  granted  according  to  the  general  practice  of  the  courts :"  and  for  this  the  learned 
satkor  cites  The  King  r.  The  BherifT  of  Middlesex,  2  Dowl.  P.  C.  5,  1  G.  A  M.  482,1  3  Tyrwh. 
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•QTAi       *ST.  LOSKY  and  Others  v.  GREEN  and  Another. 
^^^J  Nov.  T. 

Where  an  amendment  at  the  trial  merely  oonaists  in  the  correction  of  a  blander  in  the  state- 
ment of  the  contract,  and  doea  not  vary  the  real  qneition  the  parties  came  to  try,  the  jndg« 
is  warranted  in  allowing  it  without  imposing  any  condition. 

A  count  stated  that  the  defendants  contracted  to  sell  to  the  plaintiffs  a  cargo  of  "  Merthyr  eoal 
of  the  description  railed  through  and  through ,  to  be  hand-picked."  This  description  being 
proved  at  the  trial  to  be  inconsistent  and  unintelligible,  and  the  real  contest  being  whether 
or  not  the  contract  was  for  **  hand-picked  coal,"  the  judge  amended  by  striking  out  the  wordi 
in  italics,  the  costs  of  the  amendment  being  defendants'  costs  in  the  cause.  The  jniy  having 
found  for  the  plaintiffs, — Held,  that  the  amendment  was  properly  made. 

This  was  an  action  for  the  breach  of  a  contract  for  the  supply  of  a 
cargo  of  coals. 

The  first  count  of  the  declaration  stated,  that,  by  an  agreement  made 
between  the  plaintiffs  and  the  defendants,  the  defendants  agreed  to  sell 
to^the  plaintiffs,  and  the  plaintiffs  agreed  to  buy  of  the  defendants,  cer- 
tain goods  upon  certain  terms  then  agreed  upon  between  the  plaintifls 
and  the  defendants,  to  wit,  1000  tons  of  Thomas's  Merthyr  coal  of  the 
description  called  through  and  through,  to  be  hand-picked,  at  a  certain 
price,  to  wit,  89.  9d,  per  ton,  delivered  free  on  board  the  ship  Sarah 
Park  at  Cardiff*:  General  averment  of  performance  by  the  plaintiffs: 
Breach,  that  the  defendants  did  not  nor  would  deliver  to  the  plaintiffs 
on  board  the  said  ship,  in  manner  provided  for  by  the  said  agreement, 
coal  of  the  quality,  condition,  and  description  in  the  said  agreement 
mentioned,  but  on  the  contrary  thereof,  delivered  on  board  the  said  ship 
coal  of  a  much  inferior  quality,  condition,  and  description,  &c. 

There  was  a  second  count  upon  a  similar  contract  for  a  cargo  of 
''  Garr*s  Merthyr  steam  coal;|'  but  this  was  abandoned  at  the  trial. 

The  defendants  pleaded,  first,  that  they  did  not  agree  as  alleged : 
secondly,  to  the  first  count,  that,  after  the  making  of  the  contract  in 
that  count  alleged,  it  was  mutually  agreed  by  and  between  the  plaintiffs 
and  the  defendants  that  a  different  description  of  coal,  to  wit,  *^  Carr*s 
Merthyr  steam  coal,"  should  be  substituted  for  the  coal  in  the  first  count 
^QY|-|  mentioned,  and  that  such  '''substituted  contract  was  duly  per- 
•^  formed  by  the  defendants.     Issue  thereon. 

At  the  trial  before  Erie,  G.  J.,  at  the  sittings  in  London  after  last 
Trinity  Term,  the  plaintiff"  St.  Losky  stated  that  Mr.  Gompton,  one  of 
the  defendants,  called  upon  him  and  contracted  to  sell  him  1000  tons 
of  Thomas's  Merthyr  coal,  through  and  through,  at  8«.  6d.  per  ton,  to 
be  delivered  free  on  board  the  ship  Sarah  Park  at  Cardiff",  for  San 
Francisco :  but  that  Compton  shortly  afterwards  called  on  him  again, 
and  told  him  he  could  not  supply  Thomas's  Merthyr  coal,  and  thereupon 
it  was  agreed  that  Carr's  Merthyr  coal  should  be  supplied  instead,  at  &$> 
9d.  per  ton,  to  be  hand-picked ;  that,  in  the  bill  of  lading  under  which 
the  coals  were  shipped,  they  were  described  simply  as  **  Carr's  Merthvr 
coal ;"  and  that  he  remonstrated  with  the  defendants,  but  the  ship  had 
already  sailed. 

A  clerk  of  the  plaintiffs,  who  was  called,  substantially  confirmed  the 
statement  made  by  St.  Losky. 

It  was  proved  that ''  through  and  through"  meant  at  Cardiff  screened 
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coal  small  and  large ;  and  that  *'  hand-picked"  meant  the  larger  coals 
picked  ont  by  hand  after  they  had  been  screened. 
,  Several  witnesses  were  examined  upon  interrogatories  and  cros»- 
interrogatories  at  San  Francisco  for  the  purpose  of  proving  the  state 
of  the  cargo  upon  its  arrival  there,  viz.,  that  it  contained  a  very  large 
proportion  of  dust,  and  also  to  prove  the  prices  realized  on  the  sale  of 
the  coal.  Their  answers  thereto  were  put  in  and  read.  From  these,  it 
appeared  that  the  cargo  was  found  to  contain  about  140  tons  of  small 
coal  and  dust,  which  produced  almost  nothing,  and  that  the  remainder 
of  the  cargo  sold  at  the  rate  of  12}  dollars  per  ton. 

At  the  close  of  the  plaintiffs'  case,  it  was  submitted  on  the  part  of 
the  defendants,  that  the  evidence  failed  *to  establish  the  contract  r^eoiyo 
stated  in  the  first  count,  viz.  a  contract  for  *^  1000  tons  of  Tho-  '- 
mas's  Merthyr  coal  of  the  description  called  through  and  through,  to  be 
hand-picked," — the  evidence  showing  that  the  original  contract  was  for 
Thomas's  Merthyr  coal  through  and  through,  and  that  the  substituted  con- 
tract was  for  Carr's  Merthyr  coal,  to  be  hand-picked.  They  also  proved 
that  the  average  quantity  of  dust  in  good  coal  was  about  18  per  cent. 

The  plaintiffs'  counsel  thereupon  prayed  leave  to  amend  by  making 
the  allegation  accord  with  the  proof.  It  was  objected  on  the  part  of  the 
defendants,  that  this  would  be  substituting  an  entirely  new  contract ; 
and  he  insisted,  that,  at  all  events,  the  defendants  were  entitled  to  costs 
as  upon  a  nonsuit.  The  Lord  Chief  Justice,  however,  was  of  opinion 
that  the  real  contest  between  the  parties  was  whether  the  contract  was 
for  a  cargo  of  Merthyr  coal  hand-picked  and  whether  the  coal  shipped 
answered  that  description ;  and  he  proposed  to  amend  the  declaration  ac- 
cordingly, reserving  the  question  of  costs.  The  plaintiffs'  counsel, 
however,  standing  upon  what  he  conceived  to  be  his  rights,  declined  to 
consent  to  this ;  whereupon  his  Lordship  ordered  the  amendment  to  be 
made,  the  costs  of  the  amendment  to  be  defendants'  costs  in  the  cause. 

Witnesses  were  then  called  for  the  defendants,  who  stated  that  the 
substituted  agreement  was  for  a  cargo  of  Carr's  Merthyr  coal,  that  that 
description  of  coal  was  shipped,  and  that  there  was  no  agreement  that 
it  should  be  hand-picked. 

The  jury  returned  a  verdict  for  the  plaintiff  for  102L  Is.  8(2.,  being 
the  difference  between  the  price  realized  by  the  140  tons  of  small  coal 
and  dust  and  the  price  it  would  have  fetched  if  it  had  all  been  hand- 
picked,  according  to  the  contract. 

Montague  ChamberSy  Q.  C,  now  moved  for  a  new^^trial,  on  rutono 
the  ground  that  the  evidence  did  not  show  any  damage  sustained  1^ 
by  the  plaintiffs,  and  also  on  the  ground  that  the  amendment  was  im- 
properly allowed,  or,  at  all  events,  should  only  have  been  allowed  on  the 
terms  of  the  plaintiffs'  paying  costs  as  upon  a  nonsuit,  inasmuch  as  the 
amendment  presented  an  entirely  new  issue.  [Erlb,  G.  J. — I  thought, 
as  the  evidence  showed  that  the  contract  as  stated  in  the  first  count  was 
inconsistent,  the  real  contest  between  the  parties  was  whether  the  coal 
was  to  be  hand-picked  or  not.  I  therefore  amended  according  to  what 
I  conceived  to  be  the  substance  of  the  matter.  I  did  not  know  how  the 
amendment  would  affect  the  costs.  I  therefore  proposed  to  reserve  the 
qaestion  of  costs.  This  course  not  being  assented  to  by  the  defendants' 
counsel,  I  determined  to  make  the  amendment,  and  directed  that  the 
costs  of  the  amendment  should  be  defendants'  costs  in  the  cause.   Btlbs, 
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J. — What  are  costs  of  amendment  ?  Would  they  include  the  costs  of 
the  commission  ?]  The  master  would  determine  that.  Then,  notwith- 
standing the  amendment,  there  was  no  evidence  to  warrant  the  finding 
of  the  jury.  Nor  did  it  appear  that  the  plaintiffs  had  sustained  any 
damage. 

Williams,  J. — I  am  of  opinion  that  there  should  be  no  rule.  It 
appears  that  in  the  course  of  the  trial  it  became  evident  that  the  real 
contest  between  the  parties  was, — first,  whether  the  contract  was  for 
**  hand-picked"  coal, — secondly,  whether,  assuming  that  the  contract 
was  for  ^'  hand-picked"  coal,  it  has  been  performed  by  the  delivery  on 
board  the  Sarah  Park  of  coal  of  that  description.  Not  only  was  it 
apparent  that  this  was  the  controversy,  but  it  was  clear  that  the  plead- 
ings did  not  fit  that  controversy ;  the  declaration  containing  a  descrip- 
tion of  the  subject-matter  of  the  contract  which  upon  the  evidence  was 
*^741  ^Q<^<>^s^s^^^  ^^^  ^contradictory  in  its  terms,  and  evidently  framed 
-I  in  mistake.  It  was,  therefore,  clearly  the  duty  of  the  judge  to 
amend  the  pleadings  so  as  to  make  them  suitable  to  the  question  in  con- 
test between  the  parties.  That  being  so,  the  only  point  remaining,  is. 
whether  the  amendment  ought  to  have  been  made  upon  the  terms  of 
the  plaintiffs'  paying  costs.  I  think  not.  The  defendants  must,  upon 
the  finding  of  the  jury,  be  taken  to  have  contracted  to  ship  a  cargo  of 
^'  hand-picked"  coal,  and  to  have  failed  in  the  performance  of  that  con- 
tract. They  knew  what  was  the  real  matter  in  dispute ;  and,  being 
aware  that  the  plaintiffs  had  made  a  blunder  in  describing  the  contract 
in  their  declaration,  they  sought  to  take  advantage  of  that  blunder  t,> 
defeat  their  claim.  Under  those  circumstances,  I  think  the  plaintiffs 
were  not  entitled  to  any  costs  of  amendment.  Buckland  v.  Johnson, 
15  C.  B.  145  (E.  G.  L.  B.  vol.  80),  was  decided  by  this  court  upon  the 
principle  which  ought  to  govern  this  case.  There,  to  a  count  for  money 
had  and  received,  the  defendant  pleaded,  that  the  ''  said  debt  for  money 
received  became  due  from,  and  was  contracted  by,  the  defendant  jointly 
with  A.,  and  not  by  the  defendant  alone,  nor  by  the  two  jointly  and 
severally,  but  only  jointly;"  that,  after  the  accruing  of  the  causes  of 
action  in  the  count  mentioned,  the  plaintiff*  sued  A.  for  money  had  and 
received  and  in  trover,  and  recovered  a  judgment  against  him  for  1002. 
and  costs ;  and  that  the  causes  of  action  in  respect  of  which  the  plain- 
tiff" so  recovered  that  judgment  against  A.  included  all  the  causes  of 
action  to  which  that  plea  was  pleaded.  It  appeared  in .  evidence,  that 
the  defendant  ancPA.  had  wrongfully  converted  the  goods  of  the  plain- 
tiff', by  selling  them ;  that  the  proceeds  of  the  sale  (1502.)  were  received 
iy  the  defendant  alone  ;  and  that  the  plaintiff  had  sued  A.,  and  recovered 
a  verdict  for  1002.,  as  the  value  of  the  goods  so  converted;  but  that,  in 
*3751  <^°sequence  of  *A.'s  insolvency,  he  had  obtained  no  satisfaction. 
^  Upon  its  being  objected  at  the  trial  of  the  action,  that  the  facts 
did  not  sustain  the  plea,  the  judge  allowed  the  defendant  to  amend  by 
substituting  for  the  words  above  in  inverted  commas,  the  following, 
''  the  said  money  was  money  received  for  and  as  being  the  proceeds  o^ 
the  sale  of  the  goods  in  the  last  count  and  hereinafter  mentioned.*'  It 
was  held  that  the  amendment  was  properly  allowed,  though  the  judge 
imposed  no  terms  on  the  defendant.  That,  I  think,  is  the  true  princi- 
ple. The  utmost  the  defendants  could  look  for  in  this  case,  was,  that 
the  costs  of  the  amendment  should  be  their  costs  of  the  cause.     That  is 
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what  the  Lord  Chief  Justice  intended  to  decide ;  and  the  defendants 
having  failed,  it  comes  to  the  same  thing.  I  therefore  think  there  is  no 
ground  for  finding  fault  with  what  was  done  at  that  stage  of  the  pro- 
ceedings. As  to  the  rest,  we  understand  from  my  Lord  that  he  sees  no 
reason  to  be  dissatisfied  with  the  conclusion  the  jury  came  to,  or  to  sup- 
pose that  any  injustice  has  been  done.  The  application  therefore  must 
fail. 

Btles,  J. — I  am  of  the  same  opinion.  Not  only  do  I  think  that  my^ 
Lord  did  right  in  making  the  amendment,  but  that  he  was  bound  to 
make  it.  Originally,  as  well  as  after  the  amendment  was  made,  th& 
main  question  was,  whether  the  coal  which  was  the  subject  of  the  con- 
tract was  to  be  hand-picked.  That  was  the  matter  in  controversy  be- 
tween the  parties.  That  being  so,  the  language  of  the  222d  section  of 
the  Common  Law  Procedure,  1852  (15  &  16  Vict.  c.  76),  as  it  seems  to 
me,  left  the  learned  judge  no  discretion.  The  statute  enacts  that  ^'  it 
•shall  be  lawful  for  the  superior  courts  of  common  law,  and  every  judge 
thereof,  and  any  judge  sitting  at  nisi  prius,  at  all  times  to  amend  all 
defects  and  errors  in  any  proceeding  in  civil  cases,  *whether  there  rmon^ 
is  anything  in  writing  to  amend  by  or  not,  and  whether  the  de-  ^ 
feet  or  error  be  that  of  the  party  applying  to  amend,  or  not ;  and  all 
such  amendments  may  be  made  with  or  without  costs,  and  upon  such 
terms  as  to  the  court  or  judge  may  seem  fit ;  and  all  such  amendments 
as  may  be  necessary  for  the  purpose  of  determining  in  the  existing  suit 
the  real  question  in  controversy  between  the  parties  shall  be  so  made."' 
Various  statutes  have  from  time  to  time  f6r  more  than  500  years  been 
passed,  from  the  14  E.  8,  c.  6,  downwards,  to  facilitate  amendments,  but 
the  strict  and  almost  perverse  construction  which  the  judges  put  upon 
them  rendered  them  nearly  abortive.  But  now  a  totally  different  prin- 
ciple prevails.  Every  amendment  is  to  be  made  which  is  necessary  for 
determining  the  real  question  in  controversy  between  the  parties.  If 
the  real  question  in  controversy  was  not  touched  by  the  amendment,  I 
think  it  might  properly  be  made  without  costs.  The  Lord  Chief  Justice 
intended  that  the  costs  of  the  amendment  should  be  defendants'  costs 
in  the  cause.  In  the  result  that  came  to  the  same  thing.  As  to  the 
damages,  I  collect  that  the  jury  gave  the  plaintiffs  by  way  of  damages 
the  difference  between  the  price  for  which  the  140  toD«  of  small  coal 
and  dust  would  have  fetched  if  it  had  been  in  accordance  with  the  eon- 
tract,  and  the  price  for  which  it  actually  sold.  I  see  no  reason  to  find 
fault  with  that.    • 

Keatikg,  J. — ^I  also  think  the  amendment  in  question  was  properly 
made,  and  the  terms  proposed  just.  As  to  the  rest,  I  see  no  reason  for 
eomphfcint. 

Erlb,  C.  J. — ^As  to  the  amount  of  the  damages,  I  cannot  say  that  I 
was  dissatisfied  with  the  conclusion  that  the  jury  came  to.  I  do  not 
call  to  mind  what  the  ^contest  was;  but  I  find  from  Mr.  Lu%V%  r*377 
summing-up,  which  I  have  before  me,  that  he  did  not  claim  for  ^ 
the  plaintiflb  damages  upon  any  principle  which  the  law  did  not  warrant. 
He  claimed  the  precise  amount  which  the  jury^  and  as  I  think  rightly^ 
awarded  to  the  plaintiflb.  Rule  refused.. 

c  B.  H.  8.,  YOL.  ix.^16 
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TODD  V.  FLIGHT.    Nov.  20, 

An  action  lies  against  tbe  owner  of  premises  who  lets  them  to  a  tenant  in  a  ruinous  and  dan* 
gerons  condition,  and  who  causes  or  permits  them  so  to  remain  until  by  reason  of  the  want 
of  reparation  they  fall  upon  and  injure  the  house  of  an  adjoining  owner. 

The  first  count  of  the  declaration  stated,  that,  before  and  at  the  time 
of  the  coromitting  of  the  grievances  thereinafter  mentioned,  a  certain 
chapel  and  building  situate,  &c.,  were  in  the  possession  of  certain  per- 
sons, to  wit,  Francis  Guthbertson,  John  Henry  Adams,  and  Walter 
Arthur  King,  as  tenants  thereof  to  the  plaintiff,  the  reversion  of  and  in 
the  same  then  and  still  belonging  to  the  plaintiif ;  that,  before  the  hap- 
pening of  the  injuries  to  the  said  chapel  and  building  and  to  the  plain- 
tiff as  thereinafter  next  mentioned,  the  defendant  was  owner  and  pos- 
sessed of  a  certain  building,  and  a  stack  of  chimneys,  parcel  of  tbe 
same,  near  to  the  said  chapel  and  building  of  the  plaintiff;  that  the  said 
chimneys  then  and  from  thence  continually  until  and  at  the  time  of  the 
happening  of  those  injuries,  were  in  a  dilapidated,  decayed,  ruinous, 
insecure,  and  improper  state,  and  in  danger  of  falling,  and  likely  to  fall 
upon  and  do  damage  and  injury  to  the  said  chapel  and  building  of  the 
plaintiff;  and  that  the  defendant,  well  knowing  the  premises,  demised 
and  let  his  said  building,  with  the  said  chimneys  in  the  said  state,  to 
another  person,  to  wit,  one  Benjamin  Batt,  and  wrongfully  suffered  and 
*^7f^1  P®^°^i^^®^  ^^®  B^i^  chimneys  to  be  and  continue,  *and  kept  and 
^  maintained,  and  continued  kept  and  maintained  the  same  in  the 
said  state  until  the  same  afterwards  fell  and  came  upon  and  against  and 
through  the  roof  and  other  parts  of  the  said  chapel  and  building  of  the 
plaintiff,  and  greatly  broke,  damaged,  injured,  and  destroyed  the  same ; 
and  by  means  of  the  premises  the  plaintiff  had  been  and  was  injured  in 
his  reversionary  estate  i^nd  interest  of  and  in  the  said  chapel  and 
building. 

Demurrer  and  joinder. 

Honyman^  in  support  of  the  demurrer. — The  injury  complained  of  in 
this  declaration  occurred  whilst  the  premises  adjoining  were  in  the  occu- 
pation of  a  tenant ;  there  is,  therefore,  no  ground  on  principle  or  upon 
authority  to  cl^^rge  the  present  defendant.  In.Gheetham  t^.  Hampson, 
4  T.  R.  318,  it  was  held  that  an  action  on  the  case  for  not  repairing 
fences,  whereby  another  party  is  damnified,  can  only  be  maintained 
against  the  occupier,  and  not  against  the  owner  of  the  fee,  who  is  not 
in  possession.  Lord  Kenyon  there  says :  '*  It  is  clear  that  this  action 
cannot  be  supported  against  the  owner  of  the  inheritance,  when  it  is  in 
the  possession  of  another  person.  It  is  so  notoriously  the  duty  of  the 
actual  occupier  to  repair  the  fences,  and  so  little  the  duty  of  the  land- 
lord, that,  without  any  agreement  to  that  effect,  the  landlord  may  main- 
tain an  action  against  his  tenant  for  not  so  doing,  upon  the  ground  of 
the  injury  done  to  the  inheritance ;  and  deplorable  indeed  would  be  the 
situation  of  landlords,  if  they  were  liable  to  be  harassed  with  actions 
for  the  culpable  neglect  of  their  tenants."  And  Buller,  J.,  said:  *^  With 
respect  to  the  case  of  Bosewell  v.  Prior,  2  Salk.  460,  1  Lord  Raym. 
718,  12  Mod.  635,(a)  which  is  the  only  one  cited  of  an  action  of  a 
similar  nature  maintained  against  the  owner  out  of  possessioDi  it  is  very 

(a)  See  the  pleadings,  Lill.  Ent  82. 
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^distingaishable  from  the  present:  for,  there,  the  owner  let  the  r:^Q>7g 
premises  with  the  nuisance  complained  of,  which  had  b«en  befoi'e  ^ 
erected  upon  them.  That,  therefore,  was  a  misfeasance  of  which  be 
himself  had  been  guilty ;  and,  say  the  court,  his  demise  affirmed  the 
continuance  of  the  nuisance,  and  therefore  might  be  said  to  be  a  con- 
tinuation of  it  by  himself."  In  Russell  v,  Shenton,  8  Q.  B.  44b  (£.  G. 
L.  R.  vol.  43),  2  Gale  &  D.  573,  it  was  held  that  a  declaration  in  case 
for  omitting  to  cleanse  and  repair  drains  and  sewers,  whereby  the  plain- 
tiff's adjacent  premises  suffered  damage,  is  bad  on  demurrer  if  it  charge 
the  defendant  as  the  *^  owner  and  proprietor"  of  such  drains  and  sewers, 
unless  it  also  allege  some  ground  of  liability.  These  cases  establish  the 
rule  that  the  occupier,  and  the  occupier  alone,  is  prim&  facie  liable.  The 
main  reliance  on  the  part  of  the  plaintiff  will,  no  doubt,  be  placed  upon 
Bosewell  v.  Prior  and  The  King  v.  Pedly,  1  Ad.  &  E.  822  (E.  C.  L.  R. 
?ol.  28),  3  N.  &  M.  627  (E.  C.  L.  R.  vol.  28).  But  the  ground  upon 
which  the  defendant  was  held  liable  in  the  former  was,  that  he  trans- 
ferred the  premises  ^'  with  the  original  wrong,  and  his  demise  affirms 
the  continuance  of  it.  He  hath  also  rent  as  a  consideration  for  the 
continuance,  and  therefore  ought  to  answer  the  damage  it  occasions." 
There  was  an  existing  nuisance  there  at  the  time  of  the  demise,  which 
gave  the  plaintiff  a  cause  of  action ;  and  the  defendant  authorized  its 
continuance.  Here,  there  is  no  averment  that  the  defendant  was  under 
any  obligation  to  repair ;  and,  when  he  demised  the  premises  to  Batt, 
nothing  had  occurred  to  give  the  plaintiff  a  cause  of  action.  [Byles,  J. — 
Rosewell  v.  Prior  was  a  case  of  actual  malfeazance.]  So,  in  the  case 
-  of  the  King  v.  Pedly,  the  owner  of  the  land  erected  a  building  of  which 
the  occupation  was  likely  to  produce  a  nuisance,  and  let  the  land  with 
the  building  thereon :  that,  therefore,  may  also  be  said  to  be  a  case  of 
actual  ^malfeazance.  Cresswell,  J.,  in  delivering  the  judgment  r^oQo 
of  the  court  in  Rich  v.  Basterfield,  4  C.  B.  783,  806  (E.  C.  L.  •■  '^°'' 
R.  vol.  56),  says :  ^'  If  The  King  v.  Pedly  is  to  be  considered  as  a  case 
in  which  the  defendant  was  held  liable  because  he  had  demised  the 
buildings  when  the  nuisance  existed,  or  because  he  had  re-let  them  after 
the  user  of  the  buildings  had  created  a  nuisance,  or  because  he  had 
undertaken  the  cleansing  and  had  not  performed  it, — we  think  the 
judgment  right,  and  that  it  does  not  militate  against  our  present  de- 
cision. But,  if  it  is  to  be  taken  as  a  decision  that  a  landlord  is  respon- 
sible for  the  act  of  his  tenant  in  creating  a  nuisance,  by  the  manner  in 
which  he  uses  the  premises  demised,  we  think  it  goes  beyond  the  princi- 
ple to  be  found  in  any  previously  decided  cases ;  and  we  cannot  assent 
to  it."  [Kbatikq,  J. — In  Rich  v.  Basterfield,  the  tenant  might  have 
used  the  premises  without  creating  a  nuisance.  Here,  the  damage  to 
the  plaintiff  arises  without  any  act  whatever  on  the  part  of  the  tenant.] 
To  render  the  defendant  liable,  the  plaintiff  is  bound  to  show  some 
wrongful  act  on  his  part  at  the  time  of  the  demise.  [Erlb,  C.  J. — The 
wrongful  act  alleged  here,  is,  allowing  the  stack  of  chimneys  to  be 
impending  over  the  plaintiff's  premises,  and  letting  his  premises  with 
the  chimneys  in  that  dangerous  state.  In  Co.  Litt.  56  b.,'it  is  said, 
that,  ^*  if  a  man  hath  a  house  near  to  my  house,  and  he  suffereth  his 
house  to  be  so  ruinous  as  it  is  like  to  fall  upon  my  house,  I  may  have  a 
"vrit  de  domo  reparandfi,  and  compel  him  to  repair  his  house."     The 
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'writ,(a)  which  is  given  in  Fitz.  N.  B.  127,  is  as  follows, — "  Command  A. 
that,  &c.,  he  caus^to  be  repaired  his  certain  house  in  N.  which  threatens 
destruction,  to  the  nuisance  of  the  freehold  of  B.  in  the  same  town,  which 
he  ought  and  hath  been  used  to  repair,  as  it  is  said,  &c.,  and  unless,  &c." 
In  Chauntler  v.  Robinson,  4  Exch.  163,t  the  declaration  stated  that  a 
♦^All  *c^^^^^Q  messuage  was  in  the  occupation  of  S.  as  tenant  to  the 

^  plaintiff,  the  reversion  thereof  belonging  to  the  plaintiff,  that  the 
defendant  was  the  owner  and  proprietor  of  another  messuage  adjoining, 
and,  by  reason  thereof,  as  such  owner  and  proprietor,  ought  to  have 
repaired  and  kept  repaired  in  a  substantial  manner  the  messuage  secondly 
mentioned, — breach,  non-repair:  and  it  was  held  that  the  declaration 
was  bad,  inasmuch  as  there  is  no  obligation  towards  a  neighbour  cast  bj 
law  on  the  owner  of  a  house,  merely  as  such,  to  keep  it  repaired  in  a 
substantial  manner,  his  only  duty  being  to  prevent  it  from  being  a  nui- 
sance. Parke,  B.,  in  giving  judgment,  there  says :  '^  The  defendant's 
counsel  justly  relied  upon  the  case  of  Russell  v.  Shenton,  in  which  most 
of  the  previous  authorities  were  fully  considered ;  and  it  was  held  that 
the  duty  of  cleansing  and  repairing  drains,  and  preventing  them  from 
being  a  nuisance  to  neighbours,  is  primfi  facie  that  of  the  occupier ;  that 
the  terms  ^  owner  and  proprietor'  do  not  imply  actual  occupation ;  and 
that,  if  the  owner  and  proprietor  of  drains,  as  distinguished  from  the 
occupier,  is  charged  with  neglect  to  cleanse,  and  consequent  injury  to 
the  plaintiff,  some  special  ground  of  liability  ought  ,to  be  stated  in  the 
declaration.  That  case  cannot,  we  think,  be  distinguished  from  the 
present,  and  is  an  authority  equally  applicable  to  a  nuisance  from  a 
ruinous  house,  as  one  from  uncleansed  drains.  The  case  of  Regina  v. 
Watts,  1  Salk.  357,  had  previously  decided,  that,  where  there  is  a  public 
nuisance  caused  by  a  ruinous  house,  the  occupier  was  charged  to  the 
public,  that  the  continuance  of  the  house  in  that  condition  was  a  con- 
tinuing of  the  nuisance ;  and,  as  the  danger  was  the  matter  which  con- 
cerned the  public,  the  public  were  to  look  to  the  occupier,  not  the  estate. 
Precisely  the  same  reason  applies  to  the  case  of  a  private  nuisance  by  a 
^noo-i  ruinous  house.     It  does  *not  follow  that  the  owner  of  the  estate, 

^  as  distinguished  from  the  occupier,  may  not  be  made  liable,  bat 
not  simply  because  he  is  owner."  [Btles,  J. — That  seems  to  be  a  dis- 
tinct authority  for  what  just  now  fell  from  the  Lord  Chief  Justice.]  If 
an  action  will  lie  against  this  defendant,  when  would  the  Statute  of 
Limitations  begin  to  run  ?  Would  it  be  from  the  time  the  actual  damage 
was  sustained,  or  from  the  time  the  premises  were  first  suffered  to  be 
ruinous  ?  [Erlb,  C.  J. — In  Humphries  v.  Brogden,  12  Q.  B.  739  (E. 
C.  L.  R.  vol.  64),  an  action  on  the  case  was  brought  by  the  occupier  of 
the  surface  of  land  for  negligently  and  improperly,  and  without  leaving 
any  sufficient  pillars  and  supports,  and  contrary  to  the  custom  of  mining 
in  the  country  where  the  land  was  situate,  working  the  subjacent  mine- 
rals, per  quod  the  surface  gave  way.  It  was  proved  on  the  trial  that 
the  plaintiff  was  in  occupation  of  the  surface,  and  the  defendant  of  the 
subjacent  minerals ;  but  there  was  no  evidence  how  the  occupation  of  the 
superior  and  inferior  strata  came  into  different  hands.  The  surface  was 
not  built  upon.  The  jury  found  that  the  defendant  had  worked  the 
mines  carefully  and  according  to  custom,  but  without  leaving  saflBcient 
support  for  the  surface :  and  it  was  held,  that,  upon  this  finding,  the 

(o)  IboliBhed  by  3  A  4  W.  4,  e.  37,  8.  SS. 
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plaintiff  was  entitled  to  have  the  verdict  entered  for  him :  for  that,  of 
common  right,  the  owner  of  the  surface  is  entitled  to  support  from  the 
subjacent  strata ;  and,  if  the  owner  of  the  minerals  removes  them,  it  is 
his  duty  to  leave  sufficient  support  for  the  surface  in  its  natural  state. 
There  was  a  recent  case  before  the  court  of  criminal  appeal  where  the 
majority  of  the  judges  held  that  an  indictment  would  lie  against  the 
occupiers  of  a  house  in  the  city  for  keeping  therein  large  quantities  of  a 
highly  inflammable  article,  to  the  nuisance  and  danger  of  the  neighbour- 
hood :  The  Queen  *v.  Lister  and  Biggs,  7  Cox's  C.  G.  842.  There  was 
DO  ^intervention  of  any  act  of  a  free  agent  here  between  the  r^oon 
damage  and  thi»  wrong  of  the  defendant  in  suffering  the  premises  ^ 
to  be  out  of  rei*air.]  In  Bonomi  t;.  Backhouse,  1  Ellis,  B.  &  E.  622  (E. 
C.  L.  R.  vol.  9U),  the  declaration  alleged  that  the  plaintiff  was  owner  of 
the  reversion  of  a  messuage  entitled  to  the  support  of  the  underground 
mines  and  earth  of  the  contiguous  ground,  and  that  the  defendant,  well 
knowing,  &o.,  negligently,  and  without  leaving  proper  support,  worked 
the  mines  under  the  contiguous  land,  and  kept  and  continued  the  mes- 
suage, and  caused  it  to  remain,  without  proper  support;  whereby  it 
became  injured.  To  this  declaration  the  defendant  pleaded  that  the 
cause  of  action  did  not  accrue  within  six  years.  It  appeared  that  the 
messuage  was  an  ancient  house,  and  that  the  defendant,  more  than  six 
years  hefvre  action  brought,  worked  the  mines  at  280  yards'  distance 
from  the  house,  in  such  a  manner  that  the  earth  intervening  between  the 
place  of  working  and  the  foundation  of  the  house  gradually  gave  way, 
and  finally,  within  six  years  of  action  brought^  the  effect  reached  the 
foundation  of  the  house,  which  was  thereby  injured.  Till  within  the  six 
years  no  actual  damage  to  the  house  occurred,  nor  was  the  act  of  the 
defendant  known  to  the  plaintiff.  It  was  held  by  the  Court  of  Queen's 
Bench, — Lord  Campbell,  Coleridge,  J.,  and  Erie,  J.  (Wightman,  J.,  dis- 
senting),— that  the  defendant  was  entitled  to  the  verdict.  But  that 
judgment  was  reversed  in  the  Exchequer  Chamber.(a)  [Erle,  C.  J. — 
There,  Backhouse  was  the  person  who  removed  the  supports.]  The 
present  defendant  has  done  no  act  to  identify  himself  with  the  nuisance 
complained  of.  He  let  the  premises  subject  to  an  obligation  on  the  part 
of  the  lessee  to  repair  them.  [Kbating,  J. — If  the  obligation  on  the 
lessee  to  repair  is  to  exonerate  the  lessor,  *should  not  the  latter  r^oQA 
have  pleaded  it  ?]  It  Is  for  the  plaintiff  to  show  the  existence  of  ^ 
a  state  of  things  for  which  the  defendant  is  responsible :  this  he  fails  to 
do  if  upon  the  face  of  his  declaration  it  is  left  in  doubt  upon  whom  the 
legal  obligation  to  repair  is  cast.  In  short,  to  entitle  him  to  maintain 
this  action,  it  was  incumbent  on  the  plaintiff  to  make  out  that  there  wus 
an  existing  actionable  nuisance  at  the  time  of  the  demise,  and  that  the 
lessor  has  somehow  warranted  the  lessee  in  continuing  the  premises  in 
their  dangerous  condition. 

Phipson,  contrd.. — This  declaration  alleges  that  the  defendant  was 
owner  and  possessed  of  a  certain  building  and  a  stack  of  chimneys,  parcel 
thereof,  near  to  the  plaintiff's  premises,  that  the  chimneys  then  and  from 
thence  continually,  &c.,  were  in  a  dilapidated  state  and  in  danger  of 
fariing,and  that  the  defendant  let  the  premises  in  that  state  to  Batt,  and 
kept  and  maintained  and  continued  kept  and  maintained  the  same  in  such 

(a)  And  the  deciiion  of  the  Exchequer  Chamber  has  been  affirmed  by  the  House  of  Lords, 
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dangerous  condition,  until  they  fell  and  damaged  the  plaintiff's  premises. 
That  is  a  substantive  allegation  of  an  intentional  act  of  the  defendant 
which  is  productive  of  injury  to  the  plaintiff.     In  Leslie  v.  Pounds,  4 
Taunt.  649,  the  house  was  let  to  a  tenant,  who  had  gone  out  of  it  in 
order  that  the  repairs  might  be  done ;  and  the  landlord,  who  had  taken 
upon  himself  to  order  the  repairs,  and  superintended  them,  though  thej 
were  to  be  paid  for  by  the  tenant,  was  held  liable  for  an  injury  done  to 
a  third  person  by  reason  of  the  cellar-flap  having  been  negligently  left 
open.     So,  here,  it  is  the  landlord  who  is  responsible  for  the  condition 
the  premises  are  in,  though  they  are  in  the  occupation  of  a  tenant.     Can 
it  be  said  that  this  is  an  immaterial  allegation  ?     [Erle,  G.  J. — The 
defendant  simply  abstains  from  doing  anything  to  arrest  the  progress  of 
i^nof'-y   '''decay.     Is  that  a  cause  of  action?]     It  may  be  that  he  pre- 
^  vented  his  tenant  from  repairing.     [Erle,  C.  J. — If  the  fact 
were  so,  it  might  have  been  alleged.]     It  may  be  conceded  that  there  is 
no  case  precisely  in  point.     Rich  v.  Basterfield,  4  C.  B.  783  (E.  C.  L. 
R.  56),  is  very  distinguishable.     The  chimney  built  by  the  defendant 
was  harmless  until  the  tenant  lighted  a  fire.     But,  here,  the  stack  of 
chimneys,  independently  of  the  mode  of  occupation  of  the  premises, 
remained  in  such  a  condition  that  they  must  produce  injury  if  nothing 
was  done  to  prevent  it,  and  therefore  the  action  is  clearly  maintainable. 
In  The  King  v.  Pedly,  the  counsel  for  the  defendant  says, — *'  In  all  the 
cases  cited,(a)  the  defendant  had  been  guilty  of  either  creating  or  per- 
mitting the  nuisance :  neither  of  which  can  be  charged  here.     It  is 
true,  that,  if  a  nuisance  be  committed,  the  liability  may  be  fixed  upon 
the  person  for  whose  benefit  it  was  committed ;  and  it  is  also  true,  that, 
when,  as  in  The  King  v.  Moore,  3  B.  &  Ad.  184  (E.  C.  L.  R.  vol.  23), 
a  building  is  so  erected,  or  disposed  of,  that  the  inevitable,  or  perhaps 
even  the  probable,  consequence  is  a  nuisance,  the  person  so  erecting  or 
disposing  of  it  is  indictable."     And  Lord  Denman  adopts  that  as  the 
principle  on  which  he  founds  his  judgment.     It  may  be  conceded  that 
this  declaration  shows  no  actual  damage  at  the  time  of  the  demise  to 
Batt :  but  it  shows  a  state  of  things  which  in  law  amounts  to  a  nuisance 
and  gives  a  cause  of  action,  viz.  the  defendant's  keeping  his  property  in 
so  dangerous  a  condition  as  to  be  likely  to  fall :  Fitz.  N.  B.  127.    Here, 
the  defendant  receives  rent  for  the  occupation  of  premises  which  are  in 
♦QQ^i  ^^^^  ^  condition  as  to  render  them  a  nuistfnce.     In  Yaughan  *v. 
"^^^J  Menlove,  3  N.  C.  468  (E.  C.  L.  R.  vol.  32),  4  Scott  244,  it  was 
held  that  an  action  lay  against  a  party  for  so  negligently  constructing 
a  hayrick  on  the  extremity  of  his  land,  that,  in  consequence  of  its  spon- 
taneous ignition,  his  neighbour's  house  was  burnt  down.    Would  not  the 
action  equally  have  lain  if  the  defendant  had  sold  the  hay  the  day  before 
the  fire,  and  had  caused  it  to  be  on  the  spot  where  he  had  built  the 
rick  ? 

Bonymafij  in  reply. — The  declaration  does  not  charge  any  active 
interference  by  the  defendant.  To  render  the  lessor  liable,  the  nuisance 
which  is  complained  of  must  have  existed  at  the  time  of  the  demise  so 
as  to  be  then  actionable.  There  is  nothing  on  the  face  of  this  declara- 
tion* to  show  that  the  premises  in  question  were  in  such  a  state  at  the 
time  of  the  demise  to  Batt.     In  Tenant  v.  Goldwin,  1  Salk.  21,  360,  2 

(a)  Brent  «.  'Haddon,  Cro.  Jac.  555 ;  Rosewell  «.  Prior,  2  Salk.  460,  1  Lord  IU/b.  718^  M 
Mod.  635 ;  and  Cbeetham  v.  Hampson,  4  T.  R.  318. 
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Ld.  Raym.  1089,  it  was  assumed  that  the  defendant  was  occupier  as  well 
as  owner  of  the  adjoining  house.  Yanghan  v.  Menlove  is  no  authority 
for  the  defendant.  The  true  ground  of  the  decision  in  The  King  r. 
Pedly,  is,  that  the  defendant  continued  the  nuisance :  he  was  guilty  of 
something  which  was  per  se  actionable.  In  Comyns's  Digest,  Action 
up&n  the  Case  far  a  Nuisance  (A.),  several  instances  are  given,  all  of 
which  suppose  the  damage  to  result  from  the  immediate  act  or  default 
of  the  defendant.  In  Penruddock's  Case,  5  Co.  Rep.  101,  it  was 
objected,  '*  that,  when  a  wrong  and  injury  is  done  by  levying  of  a  nui- 
sance for  which  an  action  lies,  that,  if  he  who  has  the  freehold  to  which 
the  nuisance  is  done  conveys  it  over,  now  this  wrong  is  remediless ;  as, 
if  the  lord  encroaches  rent  of  his  tenant,  the  tenant  cannot  avoid  this 
wrong  in  an  avowry,  but  in  an  assize,  or  a  cessavit,  or  a  ne  injuste  vexes, 
he  may.  But,  if  the  tenant  to  whom  the  wrong  is  done  enfeoffs  another, 
his  feoffee  shall  never  avoid  *this  wrong ;  for,  he  shall  take  the  r^tooy 
land  in  the  same  plight  as  ^t  was  given  him :  and  that  appears  ^ 
by  38  E.  8,  Avowry  255,  and  18  B.  2,  Avowry  217,  and  4  E.  2,  Avowry 
201.  Also,  if  a  man  be  seised  of  land  to  which  common  is  appendant, 
and  he  is  disseised  of  the  common,  upon  which  he  brings  an  assize,  and 
afterwards  enfeoffs  another  of  the  said  land,  the  common  is  extinct  for 
ever:  and  therewith  agrees  4  £.  8;  wherefore  they  conceived  that  the 
feoffee  should  not  have  the  said  quod  permittat  to  avoid  the  wrong  and 
naisance  made  in  the  time  of  his  feoffor.  But  it  was  answered  and  re- 
solved, that  the  dropping  of  the  water  in  the  time  of  the  feoffee  is  a 
new  wrong,  so  that  the  permission  of  the  wrong  by  the  feoffor  or  his 
feoffee  to  continue  to  the  prejudice  of  another,  should  be  punished  by 
the  feoffee  of  the  house  to  which,  &c. ;  and,  if  it  be  not  reformed  after 
request  made,  the  quod  permittat  lies  against  the  feoffee,  and  he  shall 
recover  damages,  if  he  do  not  remove  it ;  but,  without  request  made,  it 
doth  not  lie  against  the  feoffee,  but  against  him  who  did  the  wrong  it 
lies  without  any  request  made,  for,  the  law  doth  not  require  any  request 
to  be  made  to  him  who  doth  the  wrong  himself."  So,  in  Fay  v.  Pren- 
tice, 1  G.  B.  828  (E.  C.  L.  R.  vol.  50),  the  erection  which  caused  the 
nuisance  was  put  up  and  continued  by  the  defendant.  And  see  the 
notes  to  Ashby  v.  White  (2  Ld.  Raym.  988,  1  Salk.  19,  8  Salk.  17, 
Holt  524,  6  Mod.  45),  1  Smith's  Leading  Gases  212,  et  seq.  Here,  the 
plaintiff  is  a  reversioner ;  and  the  injury  complained  of  is  a  mere  injury 
to  the  possessory  right.  Our.  adv.  vuh. 

Erle,  G.  J.,  now  delivered  the  judgment  of  the  court : — (a) 
*In  this  case  the  plaintiff's  right  to  sue  some  one  in  respect  of  r^tooo 
the  damage  he  sustained  from  the  fall  of  the  defendant's  chimneys  '- 
was  not  denied ;  so  that  it  is  not  necessary  for  us  to  advert  to  the  autho- 
rities on  the  rights  of  parties  in  respect  of  adjoining  premises,  nor  to 
say  whether  the  writ  de  domo  reparandfi  lay  at  common  law,  as  is  said 
in  Co.  Litt.  56  a,  or  only  by  local  custom,  as  is  said  by  Lord  Holt  in 
Tenant  v.  Goldwin,  2  Lord  Ravm.  1089,  or  to  consider  what  were  the 
rights  of  a  quod  permittat  bsued  in  a  case  of  nuisance.  The  point  here 
in  contest  is,  whether  the  defendant  is  the  proper  party  to  be  sued ; 
and  as  to  this  point  the  material  allegations  are,  that  the  defendant,  at 
the  time  the  cause  of  action  arose,  was  the  reversioner,  he  havine  de- 
mised the  premises  to  Batt,  who  was  then  in  occupation ,  that  the  chim- 

(o)  Brie,  G.  J.,  WilliAms,  J.,  Bjles,  J.,  and  Keating,  J. 
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neys  were  ruinous  and  in  danger  of  falling,  and  were  known  by  him  to 
be  so  at  the  time  when  he  demised  them  to  Batt ;  and  that  he  the  de- 
iendant  kept  and  maintained  them  in  such  ruinous  and  dangerous  state. 

Upon  these  facts,  the  defendant  contended  that  the  action  should  lie 
against  the  lessee  in  occupation,  and  not  against  himself,  being  only  the 
reversioner :  and  he  cited  Cheetham  v.  Hampson,  4  T.  R.  818,  where 
the  action  was  for  non-repair  of  fences,  and  was  held  not  to  lie  against 
the  landlord,  and  Russell  v.  Shenton,  8  Q.  B.  449  (E.  C.  L.  R.  vol.  43), 
2  Gale  k  D.  578,  where  the  action  for  not  cleansing  the  drains  and 
sewers  was  also  held  not  to  lie  against  the  landlord. 

On  the  other  hand,  the  plaintiiT  contended,  that,  in  many  cases,  the 
party  suffering  damage  from  a  nuisance  had  the  option  of  suing  either 
the  lessee  in  occupation  or  the  lessor.  Thus,  where  the  damage  was 
from  the  non-repair  of  the  trap-door  over  a  cellar,  and  it  appeared  that 
it  was  the  duty  of  the  lessor  to  do  this  repair,  as  between  him  and  the 
*3891  ^^^^^9  ^^  ^^  ^^^^  *that  the  action  la^  against  the  lessor :  Payne 
^  V,  Rogers,  2  H.  Bla.  848.  And,  where  the  damage  arose  from 
a  wrongful  act  of  the  defendant,  in  erecting  a  wall  which  obstructed  the 
plaintiff's  light,  and  the  defendant  had  before  action  brought  leased  the 
premises  to  a  party  who  was  then  in  possession,  still  the  lessor  was  held 
liable  for  the  continuance  of  the  wall  after  the  lease,  because  it  existed 
at  the  time  of  the  demise :  Rosewell  v.  Prior,  2  Salk.  460, 1  Lord  Raym. 
718,  12  Mod.  685.  So,  where  the  lessor  demised  houses  either  with  a 
privy  or  with  a  right  of  resorting  thereto,  it  was  held,  that,  if  he  demised 
the  privy  either  when  it  had  become  a  nuisance,  or  if  he  had  the  duty 
of  cleansing  it  after  it  became  a  nuisance,  he  might  be  indicted  for  the 
nuisance ;  and,  if  he  demised  the  houses  with  the  use  of  the  privy  only, 
he  would  be  the  occupier,  and  so  clearly  liable :  The  King  v.  Pedly,  1 
Ad.  &  E.  822  (E.  C.  L.  R.  vol.  28),  8  N.  &  M.  627  (E.  C.  L.  R.  vol.  28). 

These  cases  are  authorities  for  saying,  that,  if  the  wrong  causing  the 
damage  arises  from  the  non-feasance  or  the  mis-feasance  of  the  lessor, 
the  party  suffering  damage  from  the  wrong  may  sue  him.  And  we  are 
of  opinion  that  the  principle  so  contended  for  on  behalf  of  the  plaintiff 
is  the  law,  and  that  it  reconciles  the  cases. 

In  Cheetham  v.  Hampson,  it  was  held  that  the  action  did  not  lie 
against  the  landlord  for  non-repair  of  the  fences,  because  he  had  no 
duty  to  repair  them,  and  therefore  was  guilty  of  no  wrong  in  non-repair. 
So,  in  Russell  v.  Shenton,  the  court  assumed  that  the  lessor  was  not 
bound  to  cleanse  the  drains  during  the  demise,  and  so  was  guilty  of  no 
wrong.  So,  in  Rich  v.  Basterfield,  4  G.  B.  788  (E.  G.  L.  R.  vol  56), 
the  lessor  was  held  not  liable  for  the  damage  occasioned  by  smoke  from 
the  fires  which  the  lessee  chose  to  make :  but  the  reasoning  of  the  jadg- 
*8901  ^^^^  assumes  it  to  be  law  that  the  lessor  may  be  '''liable  in  cases 
-■  of  nuisance,  if  he  had  been  guilty  of  a  wrong  causing  the  damage 
which  made  a  cause  of  action.  This  is  expressed  in  many  parts  of 
the  judgment,  but  more  particularly  in  page  805,  commenting  on  The 
King  V.  Pedly,  and  saying, — ^^  If  the  lessor  had  demised  the  buildings 
when  the  nuisance  existed,  or  had  re-let  them  after  the  user  of  the 
buildings  had  created  the  nuisance,  or  had  undertaken  the  cleansing  and 
had  not  performed  it,"  we  think  he  would  have  been  made  liable  pro- 
perly. 

In  the  present  case,  it  is  alleged  that  the  defendant  let  the  houses 
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when  the  chimneys  were  known  by  him  to  be  ruinous  and  in  danger  of 
falling,  and  that  he  kept  and  maintained  them  in  that  state ;  and  thus 
he  was  guilty  of  the  wrongful  non-repair  which  led  to  the  damage,  and 

after  the  demise  the  fall  appears  to  have  arisen  from  no  default  of  the 
lessee,  but  by  the  laws  of  nature. 

We  therefore  hold  that  the  action  lies  against  the  lessor,  and  the  judg- 
ment b  for  the  plaintiff.  .  Judgment  for  the  plaintiff. 

The  owner  of  premises  who  leases  before  the  tenant  or  grantee  can  be 

them  when  they  are  already  a  nuisance  made  liable  under  such  circumstances 

or  must  become  so  from  user,  and  re-  there  must  be  an  express  request  or 

eeives  rent,  is  liable  for  damage  to  a  notice  to  remove  the  nuisance,  on  the 

stranger  happening  therefrom,  whether  ground  that  an  innocent  purchaser  or 

in  or  out  of  possession ;   though  it  is  lessee  might  otherwise  be  compelled  to 

otherwise   where  the   nuisance  arises  suffer  for  the  act  of  another :  Woodman 

solely  from   the  act  of    the   tenant:  v.  Tafts,  9  N.  H.  88;  Johnson  v.  Lewis, 

Owings  V.  Jones,  9  Maryl.  108 ;  Staple  13  Conn.  307 ;   Pierson  v.  Glean,  2 

V.  Spring,  10  Mass.  79;  Waggoner  v.  Green  36;  Pittsburg ».  Moore,  44  Maine 

Jermaine,  3  Denio  306;  Fish  t;.  Dodge,  154;  Cromelien  v.  Coze,  30  Alab.  318; 

4  Denio  311;    House  v.  Metcalf,  27  Hubbard   v.  Russell,  24   Barb.  404; 

Conn.  632;  Smith  v.  Elliott,  9  Barr  Beavers  v.  Trimmers,  1   Dutch.  97. 

345.    In  Godley  v.  Haggerty,  8  Harris  But  in  some  recent  decisions,  it  has 

387 ;  affirmed  in  Carson  v,  Godley,  2  been  laid  down  that  such  notice  is  only 

Casey  111 ;  it  was  held  that  where  the  necessary  where  the  party  is  a  mere 

ownerof  real  estate  erected  thereon  a  row  passive  agent  in  the  continuance  of  the 

of  buildings  with  the  intention  of  rent-  nuisance,  as  by  suffering  a  mill-dam 

iog  them  to  the  government  as  bonded  wrongfully  erected  to  remain  on  the 

warehouses,  and  with  the  knowledge  land ;  and  that  where  the  injury  is  to 

that  they  would  be  obliged  as  suchtosus-  be  attributed  in  part  to  his  own  acts  or 

tain  very  great  weights,  he  was  liable  in  neglect,  with  the  consequences  of  which 

damagesforan  injury  toa  person  employ-  he  is  acquainted,  suit  may  be  brought 

ed  in  one  of  the  stores,  occasioned  by  its  without  any  such  preliminary  warning : 

fall,  after  having  been  so  rented,  though  Morris  Canal  v.  Ryerson,  3  Dutch.  467 ; 

the  immediate  cause  of  the  accident  was  Cromelien  v.  Coze,  30  Alab.  318.     If 

the  storage  of  heavy  merchandise  in  an  this  distinction  means  no  more  than 

upper  story,  it  appearing  that  the  build-  that  express  notice  is  not  necessary  for 

ings  had  been  constructed  on  a  defective  one  who  already  knows  he  is  doing  a 

plan,  and  of  insufficient  strength.  wrongful  act,  it  may  be  readily  agreed 

But  this  liability  is  not  confined  to  to :  but  if  it  is  to  be  extended  to  that 

the  landlord,  or  the  original  creator  of  olass  of  cases  where  a  grantee  or  lessee 

the  nuisance.     A  tenant,  and  the  same  uses  the  premises  as  he  finds  them, 

rale  applies  to  a  grantee  of  real  estate,  whether  actively  or  not,  supposing  him- 

is  equally  liable  for  the  continuance  of  self  to  have  the  right  to  do  so,  it  might 

an  injurious  erection  which  existed  at  occasion  some  practical  injustice.     It 

the  commencement  of  his  tenancy,  or  would  at  any  rate  be  contrary  to  the 

at  the  time  of  his  purchase :  Brown  t^.  language  at  least  of  the  previous  au- 

Cayuga,  &c..  Railroad   Co.,  2   Kern,  thorities.     There  can  be  no  doubt,  how- 

486;    Pittsburg  t;.  Moore,  44  Maine  ever,  that  the  objection  of  want  of  notice 

1.54 ;  Morris  Canal  v,  Rjerson,  3  Dutch,  should  be  taken  on  the  trial  of  the  case, 

Hubbard  v,  Russell,  24  Barb.  404.     It  and  cannot  be  raised  on  appeal :  Brown 

has  been  generally  held,  however,  that  v.  Cayuga  Railroad  Co.,  2  Kern.  486. 
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The  21  Jm.  1,  0. 16, 8.  6, — which  proTides,  that,  in  actions  for  slaDdcrons  wordi,  if  the  plaintiff 
recovers  less  than  40*.  damages,  he  shall  only  recover  the  same  amount  of  costs, — ^is  not 
repealed  by  the  3  A  4  Vict  o.  24. 

This  was  an  action  for  words  spoken  of  the  plaintiff  in  the  Welsh 
language,  imputing  felony.  The  cause  was  tried  before  Bramwell,  B., 
at  the  last  Summer  Assizes  at  Cardigan.  There  was  no  special  damage 
alleged  or  proved ;  and  the  jury  found  for  the  plaintiff,  with  1«.  damages. 

The  learned  baron  having  certified  under  the  8  &  4  Vict.  c.  24,  s.  2, 
the  master  on  taxation  allowed  the  plaintiff  his  full  costs. 

O-.  Denman^  on  a  former  day  in  this  term,  obtained  a  rule  nisi  to 
review  the  taxation,  on  the  ground  that  the  learned  judge  had  no  power 
to  certify.  He  referred  to  the  21  Jac.  1,  c.  16,  s.  6,  and  3  &  4  Vict.  c. 
24,  s.  2,  Gray  on  Costs,  pp.  204-208,  and  to  the  cases  of  Surman  v. 
Shelleto,  3  Burr.  1688,  Collier  v.  GaiUard,  2  W.  Bla.  1062,  Turner  ». 
Horton,  Willes  438,  and  Goodall  v.  Ensell,  2  C.  M.  &  R.  249,t  5 
Tyrwh.  793,  3  Dowl.  P.  C.  743.  [Williams,  J.— If  the  words  were 
actionable  of  themselves,  the  statute  of  James  being  unrepealed,  my 
Brother  Bramwell  had  no  power  to  certify.] 

Mellor^  Q.  C,  now  showed  cause. — The  certificate  was  properly  made, 
the  21  Jac.  1,  c.  16,  s.  6,  being  impliedly  repealed  by  the  3  &  4  Vict 
c.  24,  s.  2.  [Btles,  Jm — Do  you  admit  that  the  words  were  actionable  in 
themselves  ?]  It  cannot  be  denied  that  they  were  so.  Prior  to  the  pass- 
ing of  Lord  Denman's  act,  the  statutes  applicable  to  this  subject  were 
the  43  Eliz.  c.  6,  the  21  Jac.  1,  c.  16,  s.  6,  and  the  22  &  23  Car.  2,  c.  9,  s.  136. 
The  43  Eliz.  c.  6,  ^*  for  avoiding  the  infinite  number  of  small  and  trifling 
*^921  ^^^^  commenced  or  prosecuted  against  ^sundry  Her  Majesty's 
^  good  and  loving  subjects  in  Her  Highness'  courts  at  Westminster 
(which  by  the  due  course  of  the  laws  of  this  realm  ought  to  be  deter- 
mined in  inferior  courts  in  the  country),  to  the  intolerable  vexation  and 
charge  of  Her  Highness'  subjects,"  enacted,  in  s.  2,  that,  if  upon  any 
action  personal  to  be  brought  in  any  of  Her  Majesty's  courts  at  West- 
minster, not  being  for  any  title  or  interest  of  lands,  nor  concerning  the 
freehold  or  inheritance  of  any  lands,  nor  for  any  battery,  it  shall  appear 
to  the  judges  of  the  same  court,  and  so  signified  and  set  down  by  the 
justices  before  whom  the  same  shall  be  tried,  that  the  debt  or  damages 
to  be  recovered  therein  in  the  same  court  shall  not  amount  to  the  sum 
of  40^.  or  above,  that  in  every  such  case  the  judges  and  justices  before 
whom  any  such  action  shall  be  pursued  shall  not  award  to  the  party 
plaintiff  any  greater  or  more  costs  than  the  sum  of  the  debt  or  damages 
80  recovered  shall  amount  unto,  but  less  at  their  discretions."  The  21 
Jac.  c.  16,  s.  6,  enacted,  that,  *'  in  all  actions  upon  the  case  for  slander- 
ous words,  to  be  sued  or  prosecuted  by  any  person  or  persons  in  any  of 
the  courts  of  record  at  Westminster,  or  in  any  court  whatsoever  that 
hath  power  to  hold  plea  of  the  same,  if  the  jury  upon  the  trial  of  the 
issue  in  such  action,  or  the  jury  that  shall  inquire  of  the  damages,  do 
find  or  assess  the  damages  under  40if.,  then  the  plaintiff  or  plaintifiis  in 
such  action  shall  have  and  recover  only  so  much  costs  as  the  damages 
so  given  or  assessed  amount  unto,  without  any  further  increase  of  the 
same,  any  law,  statute,  custom,  or  usage  to  the  contrary  in  any  wise 
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notwithstanding."  And  the  22  &  23  Car.  2,  c.  9,  s.  136,  "  for  preven- 
tion  of  trivial  and  vexatious  suits  in  law,  whereby  many  good  sabjects 
of  this  realm  have  been  and  are  daily  undone,  contrary  to  the  intention 
of  the  43  Eliz.  c.  6,  for  ^avoiding  of  infinite  numbers  of  small  r^Qgo 
and  trifling  suits  commenced  in  the  courts  at  Westminster,"  en-  *- 
acted,  "  for  making  the  said  law  effectual,"  that,  **  in  all  actions  of  tres- 
pass, assault  and  battery,  and  other  personal  actions^  wherein  the  judge 
at  the  trial  of  the  cause  shall  not  find  and  certify  under  his  hand  upon 
the  back  of  the  record  that  an  assault  and  battery  was  suflBciently 
proved  by  the  plaint'T  against  the  defendant,  or  that  the  freehold  or 
title  of  the  land  mentioned  in  the  plaintiff's  declaration  was  chiefly  in 
question,  the  plaintiff  in  such  action,  in  case  the  jury  shall  find  the 
damages  to  be  under  the  value  of  40<.,  shall  not  recover  or  obtain  more 
costs  of  suit  than  the  damages  so  found  shall  amount  unto."  Then  came 
the  8  &  4  Vict.  c.  24,  the  intention  of  which  evidently  was  to  produce 
nniformity  in  respect  of  costs  in  all  frivolous  suits.  The  Ist  section 
recites  the  43  Eliz.  c.  6,  and  the  22  &  28  Car.  2,  c.  9,  and  that  ''  the 
same  evil,  notwithstanding,  doth  still  prevail  and  increase,  and  it  is 
expedient  to  make  further  provisions  for  the  prevention  thereof,"  and 
enacts  that  the  43  Eliz.  c.  6,  so  far  as  it  relates  to  costs  in  actions  of 
trespass  or  trespass  on  the  case,  and  so  much  of  the  22  &  23  Gar.  2,  c. 
9,  as  relates  to  costs  in  personal  actions,  be  repealed.  The  2d  section 
then  enacts,  that,  ^'  if  the  plaintiff  in  any  action  of  trespass  or  trespass 
on  the  case  brought  or  to  be  brought  in  any  of  Her  Majesty's  courts  at 
Westminster,  &c.,  shall  recover  by  the  verdict  of  a  jury  less  damages 
than  40«.,  such  plaintiff  shall  not  be  entitled  to  recover  or  obtain  from 
the  defendant,  in  respect  of  such  verdict,  any  costs  whatever,  whether 
it  shall  be  given  upon  any  issue  or  issues  tried,  or  judgment  shall  have 
passed  by  default,  unless  the  judge  or  presiding  oflScer  before  whom 
such  verdict  shall  be  obtained  shall  immediately  afterwards  certify  on 
the  back  of  the  record,  or  on  the  writ  of  trial  or  writ  of  inquiry,  that 
the  action  was  really  brought  *to  try  a  right  besides  the  mere  r«QQ4 
right  to  recover  damages  for  the  trespass  or  grievance  for  which  *- 
the  action  shall  have  been  brought,  or  that  the  trespass  or  grievance  in 
respect  of  which  the  action  was  brought  was  wilful  and  malicious." 
The  repealing  clause  (s.  1)  in  terms  is  confined  to  the  43  Eliz.  c.  6,  and 
22  &  23  Gar.  2,  c.  9 :  the  21  Jac.  c.  16,  seems  to  have  been  altogether 
overlooked.  Ooodall  v.  Ensell,  2  G.  M.  &  R.  249, f — which  decided, 
upon  the  authority  of  Turner  v.  Horton,  Willes  438,  and  Grenfell  v. 
Pierson,  1  Dowl.  P.  G.  409,  that,  where  in  an  action  for  slander  spoken 
of  a  person  in  the  way  of  his  trade,  the  plaintiff  recovered  less  than  40if. 
damages,  he  was  entitled  to  no  more  costs  than  damages,  and  that  the 
judge  had  no  power  to  certify  to  entitle  the  plaintiff  to  full  costs, — was 
decided  before  the  passing  of  the  8  &  4  Vict.  c.  24,  the  language  of 
which  is  as  large  as  can  be,  and  which  of  necessity  repeals  the  statute 
of  James  by  implication.  In  Gillett  v.  Green,  7  M.  &  W.  347,t  it  was 
held  that  an  action  on  the  case  for  the  infringement  of  a  patent  is  within 
the  operation  of  the  3  &  4  Vict.  o.  24,  s.  2,  which,  as  Parke,  B.,  observed, 
^^  applies  '  to  any  action  of  trespass  on  the  case.'  "  In  Marriott  v.  Stan- 
ley, 2  Scott  60  (E.  G.  L.  R.  vol.  30),  1  M.  &  Q.  863  (E.  G.  L.  R.  vol. 
89),  it  was  held  that  the  operation  of  the  3  &  4  Vict.  c.  24,  s.  2,  is  not 
limited  to  cases  in  which  the  judge  has  power  to  certify.     To  the  same 
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effect  is  the  case  of  Taylor  v.  Rolf,  6  Q.  B.  337  (E.  C.  L.  R.  vol.  48), 
D.  &  M.  229.  In  Newton  v.  Rowe,  1  C.  B.  187  (E.  C.  L.  R.  vol.  50), 
in  an  action  for  a  libel,  the  defendants  pleaded  not  guilty  and  several 
pleas  of  justification :  the  plaintiff  recovered  a  verdict  upon  all  the 
issues,  damages  fd. ;  and  it  was  held  that  he  was  deprived  of  costs  by 
the  8  &  4  Vict.  c.  24,  s.  2.  The  19  G.  2,  c.  22,  s.  1,  enacted,  that,  "  if  at 
any  time  from  and  after,  &;c.,  any  master  or  owner,  or  any  person  acting 
as  master,  of  any  ship,  pink,  crayer,  lighter,  keil-boat,  or  other  vessel 
4tQQ^1   ^whatsoever,  shall  cast,  throw  out,  or  unlade,  &c.,  any  ballast, 

-'  rubbish,  gravel,  earth,  stone,  wreck,  or  filth,  but  only  upon  the 
land  where  the  tide  or  water  never  flows  or  runs,  &c.,  it  shall  be  lawful 
for  any  one  or  more  justice  or  justices,  &c.,  to  summon,  &c.,  the  master 
or  masters,  owner  or  owners  of  any  ship,"  &c. :  and  the  11th  section  of 
the  54  G.  3,  c.  159,  enacted,  that,  '*  if  the  owner,  master,  or  other  person 
having  the  charge  or  command  of  any  private  ship  of  war,  transport,  or 
other  private  or  merchant  ship  or  vessel,  lighter,  barge,  boat,  or  other 
craft  whatsoever,  JLC,  or  any  other  person  or  persons  whatsoever,  shall 
cast,  &c.,  either  from  or  out  of  any  such  ship,  &c.,  any  ballast,  stone, 
slate,  gravel,  earth,  rubbish,  wreck,  or  filth,  into  any  of  such  ports, 
roads,  roadsteads,  harbours,  havens,  or  navigable  rivers  of  this  kingdom 
as  aforesaid,  so  as  to  tend  to  the  injury  or  obstruction  of  the  navigation 
thereof,  &c.,  all  and  every  such  person  or  persons  so  offending  shall  for 
every  such  offence  forfeit  and  pay  a  sum  not  exceeding  the  sum  of  10/." 
&c. :  and  it  was  held  that  this  latter  provision  operated  by  way  of  sab- 
stitution  for  that  part  of  the  former  provision  which  made  it  an  offence 
to  throw  out  of  any  vessel  in  a  navigable  river,  ballast,  rubbish,  &c.,  so 
as  to  obstruct  the  channel  or  prejudice  the  navigation  therein ;  and 
therefore  that  a  conviction  under  the  earlier  statute  for  such  an  offence 
was  bad:  Michell,  app.,  Brown,  resp.,  28  Law  J.,  M.  C.  53.  Lord 
Campbell  there  says :  ^*  If  a  later  statute  again  describes  an  offence  created 
by  a  former  statute,  and  affixes  a  different  punishment  to  it,  varying  the 
procedure,  and  giving  an  appeal  where  there  was  no  appeal  before,  we 
think  that  the  prosecutor  must  proceed  for  the  offence  under  the  later 
statute.  If  the  later  statute  expressly  altered  the  quality  of  the  offence, 
as,  by  making  it  a  misdemeanour  instead  of  a  felony,  or  a  felony  instead 
*^QB1  ^^  ^  ^misdemeanour,  the  offence  could  not  be  proceeded  for  under 

^  the  earlier  statute :  and  the  same  consequence  seems  to  follow 
from  altering  the  procedure  and  the  punishment.  The  later  enactment 
operates  by  way  of  substitution,  and  not  cumulatively,  giving  an  option 
to  the  prosecutor  or  the  magistrate."  Two  cases  of  The  King  t^.  Davis, 
1  Leach  0.  G.  271,  and  The  King  v.  Gator,  4  Burr.  2026,  were  cited, 
where  statutes  were  held  to  be  repealed  by  later  enactments  merely 
altering  the  degree  of  punishment  for  the  offence.  There  can  be  no 
doubt  that  the  object  of  the  8  &  4  Vict.  c.  24,  was,  to  introduce 
uniformity  with  regard  to  costs  in  ali  actions  of  a  frivolous  description. 
And,  when  we  find  a  provision  in  general  terms  applying  to  every  per- 
sonal action,  it  seems  absurd  that  the  statute  of  James,  as  to  oral  slander, 
should  )>e  held  to  be  still  alive. 

Denman^  in  support  of  his  rule. — The  21  Jac.  1,  c.  16,  is  not  repealed 
by  the  3  &  4  Vict.  c.  24.  No  rule  of  construction  is  more  clear  than 
this,  that  a  prior  statute  is  not  to  be  held  to  be  by  implication  repealed 
by  a  later  statute,  if  the  two  may  exist  together.     By  the  21  Jac.  1,  c. 
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16,  8.  6,  a  plaintiflf  who  recovers  less  than  40«.  in  an  action  for  oral 
slander,  is  to  have  no  more  costs  than  damages :  and  the  3  &  4  Vict.  c. 
24,  8.  2,  enacts  that  if  the  plaintiff  in  any  personal  action  shall  recover 
less  than  40«.  damages,  he  shall  have  no  costs  unless  the  judge  certifies. 
There  is  no  reason  why  these  two  statutes  should  not  stand  together. 
The  rule  is  thus  stated  in  Broom's  Legal  Maxims,  3d  edit.  27 : — ''  It  is 
an  elementary  and  necessary  rule,  that  a  prior  statute  shall  give  place 
to  a  later, — Lex  posterior  derogat  priori.  Non  est  novum  ut  priores 
leges  ad  posteriores  trahantur,  provided  the  intention  of  the  legislature 
to  repeal  the  previous  statute  be  expressed  in  clear  and  unambiguous 
language,  and  be  not  merely  *left  to  be  inferred  from  the  subse-  r^cooy 
qnent  statute.  For,  a  more  ancient  statute  will  not  be  repealed  ^ 
by  a  more  modem  one,  unless  the  later  expressly  negative  the  former, 
or  unless  the  provisions  of  the  two  statutes  are  manifestly  repugnant,  in 
which  latter  case  the  earlier  enactment  will  be  impliedly  modified  or 
repealed :  implied  repeals,  moreover,  are  not  favoured  by  the  law,  since 
they  carry  with  them  a  tacit  reproach  that  the  legislature  has  ignorantly 
and  without  knowing  it  made  one  act  repugnant  to  and  inconsistent  with 
another;  and  the  repeal  itself  casts  a  reflection  upon  the  wisdom  of 
former  parliaments.  ^  The  rule,'  says  Lord  Hardwicke  (Middleton  v. 
Crofts,  2  Atk.  675),  touching  the  repeal  of  laws,  is,  leges  posteriores 
priores  contrarias  abrogant ;  but  subsequent  acts  of  parliament  in  the 
affirmative,  giving  new  penalties,  and  instituting  new  methods  of  pro- 
ceeding, do  not  repeal  former  methods  and  penalties  of  proceeding 
ordained  by  preceding  acts  of  parliament,  without  negative  words.' 
Where,  then,  both  acts  are  merely  affirmative,  and  the  substance  such 
that  both  may  stand  together,  the  later  does  not  repeal  the  former,  but 
they  shall  both  hav(  a  concurrent  efficacy."  And  for  this  numerous 
authorities  are  referred  to.  There  is  nothing  in  the  language  of  the  3 
k  4  Vict.  c.  24,  which  would  make  it  repugnant  or  inconsistent  for  the 
21  Jac.  1,  c.  16,  s.  6,  to  stand  with  it.  Without  a  certificate  uncTer  the 
statute  of  Victoria,  it  may  be  that  a  plaintiff  who  recovers  less  than  40«. 
damages  in  slander  would  get  no  costs ;  with  such  certificate,  he  would 
have  such  costs  as  he  would  have  had  if  the  8  &  4  Vict.  c.  24,  had  not 
passed.  None  of  the  cases  cited  at  all  affect  the  question :  in  none  of 
them  did  the  statute  of  J^mes  come  under  consideration :  and  it  is 
impossible  to  dispute  the  good  sense  of  the  decision  in  Michell  v.  Brown. 
[Bylss,  J. — It  may  be  that  the  statute  of  James  may  be  repealed 
*by  the  enacting  part  of  the  8  &  4  Vict.  c.  24,  and  that  the  proviso  r*Qgo 
takes  this  case  out  of  the  repealing  clause,  and  so  leaves  the  ^ 
former  statute  in  full  force.]  The  effect  of  these  statutes  is  thus  stated 
in  Gray  on  Costs  108, — "  The  law  as  to  verdicts  for  less  damages  than 
409.  stands  thus : — In  actions  on  the  case  for  slanderous  words  merely, 
if  the  plaintiff  recovers  less  than  40«.,  he  can  have  no  more  costs  than 
damages,  and  the  judge  has  no  power  to  give  him  costs :  Goodall  v, 
Ensell,  2  C.  M.  A  R.  249,t  6  Tyrwh.  793,  8  Dowl.  P.  C.  743.  In 
other  actions  on  the  case,  and  in  actions  of  trespass,  if  the  plaintiff 
recovers  less  than  40«.,  he  can  have  no  costs  whatever,  unless  the  judge 
certifies  that  the  action  was  brought  to  try  a  right  besides  the  mere 
right  to  recover  damages,  or  that  the  trespass  was  wilful  and  malicious, 
or  unless  it  be  suggested  on  the  roll  that  the  action  was  for  a  trespass 
to  lands,  Ac,  after  notice."     And  the  learned  author  adds  in  a  note : 
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'^  This  is  by  virtue  of  the  statute  21  Jac.  1,  c.  16 :  but  that  statute  does 
not  extend  to  cases  where  the  words  are  actionable  only  by  reason  of 
special  damage  (Brown  v.  Gibbons,  2  Ld.  Raym.  831,  1  Salk.  206, 
Turner  v.  Horton,  2  Barnes  132,  Willes  488 :  and  see  Savile  v.  Jardioe, 
2  H.  Bla.  582,  Grenfell  v.  Pierson,  1  Dowl.  P.  C.  406),  nor  to  slander 
of  title  (Law  v.  Harwood,  Cro.  Car.  140),  nor  to  actions  of  libel  (Greaves 
V.  Warner,  Hullock  on  Costs,  2d  edit.  28,  Tidd's  Pr.  8th  edit.  997). 
Such  actions  are  actions  on  the  case  within  the  3  &  4  Vict.  c.  24,  and 
in  them  the  judge  has  power  to  certify  under  that  statute,  and  so  give 
the  plain tiif  costs." 

Erle,  C.  J. — I  am  of  opinion  that  Mr.  Denman  is  entitled  to  have 
his  rule  made  absolute.  It  appears  to  me  that  the  3  &  4  Vict.  c.  24,  s.  2, 
does  not  conflict  with  the  21  Jao.  1,  o.  16,  s.  6,  so  as  to  repeal  it,  but 
4toQQ-|   *that  both  enactments  may  well  stand  together.     The  2d  section 

^  of  the  8  &  4  Vict.  c.  24  enacts,  that,  '*  if  the  plaintiff  in  any  action 
of  trespass  or  trespass  on  the  case  brought  or  to  be  brought  in  any  of 
Her  Majesty's  courts  at  Westminster,  &c.,  shall  recover  by  the  verdict 
of  a  jury  less  damages  than  408.,  such  plaintiff  shall  not  be  entitled  to 
recover  or  obtain  from  the  defendant,  in  respect  of  such  verdict,  any 
costs  whatever,  whether  it  shall  be  given  upon  any  issue  or  issues  tried, 
or  judgment  shall  have  passed  by  default, — unless  the  judge  or  presid- 
ing officer  before  whom  such  verdict  shall  be  obtained  shall  immediately 
afterwards  certify,"  &c.  I  give  that  section  its  full  application.  Here 
is  an  action  for  slander,  which  is  an  action  of  the  description  there 
mentioned,  in  which  the  plaintiff  has  recovered  less  than  40«.  damages, 
and  therefore,  in  the  absence  of  a  certificate,  he  would  be  entitled  to  no 
costs.  The  learned  judge,  however,  has  certified;  and  the  (mestion 
between  the  parties,  is,  what  is  the  effect  of  that  certificate.  1  think 
the  effect  of  it  is,  to  take  the  case  out  of  the  enacting  part  of  s.  2,  and 
to  leave  the  plaintiff  in  the  same  position  with  respect  to  costs  as  he 
would  have  been  in  if  the  3  &  4  Vict.  c.  24  had  never  passed.  In  cases 
where  the  Statute  of  Gloucester  (6  Edw.  1,  c.  1)  applies,  this  would 
give  the  plaintiff  his  full  costs ;  but,  where  the  right  under  the  Statute 
of  Gloucester  is  qualified  by  any  subsequent  statute,  the  certificate  under 
the  3  &  4  Vict.  c.  24  leaves  the  plaintiff  with  that  qualified  right.  Gon< 
struing  the  statutes  with  that  aspect,  the  plaintiff  here  is  entitled  to  the 
same  costs  as  he  would  have  been  entitled  to  if  the  3  &  4  Vict.  c.  24  had 
not  passed ;  that  is,  before  the  21  Jac.  1,  c.  16,  to  full  costs,  and,  after 
the  passing  of  that  statute,  to  as  much  costs  as  damages.  This  is  the 
view  taken  by  Mr.  Gray  in  his  book  on  Costs,  whose  opinion,  though 
not  authority,  is  nevertheless  entitled  to  great  respect. 
*4001       *Byles,  J.(a) — I  am  of  the  same  opinion.     It  is  linnecessary 

-i  to  say  whether  the  first  part  of  the  2d  section  of  the  3  &  4  Vict, 
c.  24  does  or  does  not  repeal  the  21  Jac.  1,  c.  16,  s.  6.  The  words  are 
certainly  very  large :  but  at  the  same  time  it  is  to  be  observed  that  the 
two  statutes  which  are  recited  in  the  preamble,  viz.,  the  43  Eliz.  c.  6, 
and  the  22  &  23  Car.  2,  c.  9,  s.  136,  when  referred  to,  will  be  found  to 
be  both  statutes  giving  or  taking  away  costs  at  the  discretion  of  the 
judge.  No  doubt,  the  construction  of.  this  statute  depends  upon  the 
effect  which  is  to  be  given  to  the  proviso  enabling  the  judge  to  certify. 
Where  the  plaintiff  in  an  action  for  slander  recovers  less  damages  than 

(a)  Williams,  J.,  was  engaged  in  the  Divorce  Coart 
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40<.,  two  difficulties  lie  in  the  way  of  his  recovering  full  costs :  the  first 
id,  the  provision  in  the  statute  of  James,  which  gives  him  no  more  costs 
than  damages ;  the  other  is,  the  enactment  in  the  8  &  4  Vict.  c.  24,  s.  2. 
•  The  proviso  in  this  latter  section  removes  the  obstacle  so  far  as  the 
3  &  4  Vict.  c.  24  goes,  by  enabling  the  judge  to  certify.  Having  by  his 
certificate  taken  the  case  out  of  the  8  &  4  Vict.  c.  24,  the  judge  takes  it 
out  of  any  implied  repeal  of  the  statute  of  James,  and  remits  the  plain- 
tiff to  his  rights  as  they  stood  under  that  statute, — that  is,  to  his  right 
to  If.  damages  and  1$.  costs. 

Keating,  J. — I  am  of  the  same  opinion.  Mr.  MeUar*9  argument 
would  have  been  strong  to  show  that  the  21  Jac.  1,  c.  16,  s.  6,  was 
virtually  repealed,  if  the  8  &  4  Vict.  c.  24  had  contained  an  express 
enactment  that  a  plaintiff  recovering  less  than  40<.  damages  in  any 
personal  action  should  have  no  costs.  But  that  is  not  so.  He  is  only 
deprived  of  costs  where  the  judge  declines  to  certify.  If  the  judge  does 
certify,  the  case  *is  taken  out  of  the  enacting  part  of  the  2d  r4i4Qi 
section,  and  is  left  to  the  operation  of  the  21  Jac.  1,  c.  16,  which  ^ 
gives  the  plaintiff  no  more  costs  than  damages.  Rule  absolute. 


LEWIS  V.  THE  MAYOR,  ALDERMEN,  and   CITIZENS  of  the 

City  of  ROCHESTER.    Nov.  18. 

The  mayor  and  ueeason  of  the  borough  of  R.  b«Ting  refiued  to  revise  the  liiti  of  bnrgecsei 
of  eertain  paruhes  within  the  borough,  on  the  ground  that  they  bad  not  been  published 
within  the  time  prescribed  by  the  Municipal  Corporation  Act,  5  ft  6  W.  4,  c.  76,  s.  15;  and 
having  rejected  eertain  notices  of  claim  and  objections,  on  the  ground  that  they  had  not 
been  pemmaUg  deltTcred  to  the  town  clerk, — the  parties  thus  disfraachised  obtained  writs 
of  mandamus  to  compel  the  succeeding  mayor  and  assessors  to  bold  another  court  to  rerise 
the  liste. 

The  corporation  under  their  seal  retained  the  plaintiff  as  their  attorney  to  defend  them  against 
these  proceedings,  but  the  defonces  substantially  failed : — 

Held,  that  the  plaintiff  was  entitled  to  maintain  an  action  against  the  corporation  for  his  oosts 
incurred  under  the  retainer;  and  that,  inasmuch  as  there  was  nothing  to  show  that  the  defence 
was  ui^ustifiable  or  improper,  the  expense  was  chargeable  on  the  borough  fund. 

This  was  an  action  for  work  done  and  materials  provided  by  the 
plaintiiT  as  an  attorney  and  solicitor  for  the  defendants  upon  their  re- 
tainer, and  for  fees  due  to  the  plaintiff  in  respect  thereof,  and  for  money 
received  by  the  defendants  to  the  plaintifTs  use,  and  for  money  due  on 
accounts  stated. 

The  defendants  pleaded, — first,  never  indebted, — secondly,  to  so  much 
of  the  plaintifTs  claim  as  related  to  work  done  and  materials  provided, 
that  the  said  retainer  was  after  the  comins  into  operation  of  the  Municipal 
Corporation  Act,  5  &  6  W.  4,  c.  76,  and  was  a  retainer  for  a  special 
purpose  only,  to  wit^  to  act  as  an  attorney  and  solicitor  to  show  cause 
against  and  otherwise  defend  seven  rules  nisi  which  had  been  granted  by 
Her  Majesty's  Court  of  Queen's  Bench,  three  of  which  respectively  re- 
quired the  mayor  and  assessors  of  the  said  city  of  Rochester  to  show 
cause  why  a  writ  of  mandamus  should  not  issue  directed  to  *them,  r«  j  no 
commanding  them  to  hold  a  court  to  revise  a  certain  list  of  bur-  ^ 
gesses  of  the  said  city  in  the  parishes  in  the  said  rules  mentioned,  and 
another  of  which  rules  required  the  said  mayor  and  assessors  to  show 
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cause  why  a  writ  of  mandamus  should  not  issue  directed  to  them,  com- 
manding them  to  hold  a  court  to  revise  a  certain  list  of  burgesses  of  the 
said  city  so  far  as  related  to  the  votes  of  certain  persons  therein  men- 
tioned, being  persons  in  that  rule  stated  as  bljected  to  as  not  having 
been  entitled  to  be  retained  on  the  list  of  burgesses  of  the  said  city  for 
the  parish  of  St.  Nicholas,  and  two  other  of  which  said  rules  respectively 
required  the  said  mayor  and  assessors  to  show  cause  why  a  writ  of 
mandamus  should  not  issue  directed  to  them,  commanding  them  to  hold 
a  court  of  revision  and  to  insert  the  names  of  certain  persons  in  the  said 
rules  mentioned  on  the  burgess-roll  of  the  said  city,  and  the  other  of 
which  rules  required  the  said  mayor  to  show  cause  why  a  writ  of 
mandamus  should  not  issue,  directed  to  the  mayor  of  the  said  city,  com- 
manding him  to  insert  the  names  of  Larkin  Allan  and  others  on  the  bur- 
gess-roll of  the  said  city ;  and  that  the  said  work  was  done  and  materials 
provided  by  the  plaintiff  under  and  in  pursuance  of  the  said  retainer: 
that  the  said  city  of  Rochester  was  one  of  the  boroughs  mentioned  and 
referred  to  in  Schedule  A.  to  the  said  act  annexed ;  and  that  the  de- 
fendants were  the  corporate  body  named  in  that  schedule  by  the  said 
name  in  which  they  were  sued ;  and  that  an  election  of  a  treasurer  in 
and  for  the  said  borough  was  made  long  before  the  said  retainer :  that 
the  rights,  interests  and  concerns  of  the  said  body  corporate  could  not 
be  and  never  were  in  any  way  prejudiced,  injured,  or  affected  by  the 
said  rules,  or  in  showing  cause  against  or  defending  the  same,  or  any  of 
them :  and  that  the  borough  fund  or  other  property  of  the  said  body 
inAQtri    corporate  '''could  not  be  applied  for  the  purpose  of  paying  the 
^  plaintiff  any  money  whatever  for  the  said  work  or  materials,  nor 
could  the  same  be  subject  to  any  such  payment;  and  that  the  defend2»nts 
were  not  empowered  by  law  to  contract  any  debt  or  liability  for  or  in 
respect  of  the  said  services  or  materials. 

Issue  was  joined  upon  these  pleas ;  and  the  plaintiff  also  demurred 
to  the  second  plea,  and  issue  was  joined  on  such  demurrer. 

At  the  trial,  before  Byles,  J.,  at  the  sittings  in  London  after  Michael- 
mas Term,  1859,  a  verdict  was  taken  by  consent  for  the  plaintiff  for  the 
amount  mentioned  in  the  declaration,  581L  10^.,  subject  to  the  following 
case : — 

The  city  of  Rochester,  in  the  county  of  Kent,  is  one  of  the  boroughs 
mentioned  in  Schedule  A.  to  the  6  &  6  W.  4,  c.  76 ;  and  the  defendants 
are  the  corporation  of  the  said  city.  The  plaintiff  was  town  clerk  of 
the  said  city  from  the  19th  of  December,  1850,  until  the  9th  of  No- 
vember, 1859 ;  and  during  all  that  time  was  and  practised  as  an  attorney 
and  solicitor.  By  the  15th  section  of  the  statute,  the  overseers  of  every 
parish  within  any  borough  are  to  make  out  and  deliver  to  the  town 
clerk  on  the  5th  of  September  in  every  year  a  list  of  the  burgesses  in 
each  parish ;  and  the  town  clerk  is  to  cause  copies  to  be  printed  of  every 
such  list,  and  to  publish  the  same  on  every  day  during  the  week  next 
preceding  the  15th  of  September.  By  section  17,  every  person  whose 
name  shall  have  been  omitted  from  such  list,  and  who  shall  claim  to 
have  his  name  inserted  therein,  shall,  on  or  before  the  15th  of  Septem- 
ber in  every  year,  give  notice  thereof  to  the  town  clerk  in  writing ;  and 
every  person  objecting  to  any  other  person  as  not  being  entitled  to  have 
his  name  retained  in  such  list  shall  on  or  before  the  15th  of  September 
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give  notice  thereof  id  writing  to  the  *town  clerk,  and  also  to  the  r*4Aj 
person  objected  to.  By  section  18,  the  mayor  and  two  assessors  ^ 
shall  hold  a  court  to  revise  such  lists  between  the  1st  and  loth  of  Octo- 
ber in  every  year ;  and  power  is  given  to  them  to  insert  therein  or 
eipange  therefrom  the  names  of  persons  as  burgesses.  By  the  19th 
section,  power  is  given  to  adjourn  such  court,  provided  that  it  is  not 
adjourned  after  the  15th  of  October  in  any  year.  By  7  W.  4  &;  1  Vict. 
e.  78,  s.  24,  any  person  whose  claim  has  been  rejected  or  name  ex- 
panged  at  the  revision  of  such  lists  may  apply  before  the  end  of  the 
term  then  next  following  to  the  Court  of  Queen's  Bench  for  a  manda- 
mus to  the  mayor  for  the  time  being  to  insert  his  name  upon  the  bur- 
gess roll. 

The  city  of  Rochester  contains  six  parishes  or  parochial  districts^ 
namely,  St.  Nicholas,  St.  Margaret,  Chatham  Intra,  Cathedral  Precinct^ 
Strood,  and  Frindsbury.  It  is  divided  into  three  wards,  viz. :  Strood 
Ward,  St.  Nicholas  Ward,  and  St.  Margaret's  Ward.  Strood  Ward 
consists  of  the  parishes  of  Strood  and  Frindsbury ;  St.  Nicholas  Ward 
consists  of  the  parish  of  St.  Nicholas ;  and  St.  Margaret's  Ward  con- 
sists of  the  parish  of  St.  Margaret  and  that  part  of  the  parish  of  Chat- 
ham lying  within  the  city  of  Rochester,  and  the  precinct  of  Rochester 
Cathedral. 

The  lists  of  burgesses  in  these  parishes  respectively  for  the  year  1856 
vere  delivered  to  the  plaintiff  as  such  town  clerk  as  aforesaid,  by  the 
overseers,  on  Friday,  the  5th  of  September  in  that  year :  the  lists  for 
St.  Nicholas,  Chatham,  and  Cathedral  Precinct,  were  printed  and  pub- 
lished on  the  6th  of  September  in  that  vear :  the  lists  for  the  parishes 
of  Strood  and  Frindsbury  were  printed  and  published  on  the  9th  of 
September  in  that  year ;  and  the  list  for  the  parish  of  St.  Margaret  was 
published  on  the  13th  of  September  in  that  year.  Certain  notices  of 
claims  to  have  names  ^inserted  in  the  hurgess-lists  for  1856,  and  r4i4Ac 
certain  notices  of  objections  to  the  retention  of  names  therein,  ^ 
were  left  at  the  residence  of  the  plaintiff  as  such  town  clerk  as  aforesaid 
on  the  15th  of  September  in  that  year,  but  were  not  delivered  person- 
ally to  him.  In  former  years  such  notices  had  been  in  like  manner  left 
at  the  residence  of  the  plaintiff  as  such  town  clerk ;  and  on  this  occa- 
sion the  servant  of  the  plaintiff  to  whom  the  said  notices  were  delivered 
was  authorized  by  the  plaintiff  to  receive  them. 

The  mayor  of  the  city  for  the  time  being  (Mr.  Furrell)  and  two 
assessors  (Messrs.  Thomas  French  and  John  Galer)  held  a  court  to 
revise  the  lists  of  burgesses  on  the  ISth  of  October,  1856 ;  and  it  was 
then  objected  before  them  that  the  said  lists  for  the  parishes  of  St. 
Margaret,  Strood,  and  Frindsbury,  had  not  been  published  during  the 
time  required  by  the  statute  in  that  behalf;  and  the  majority  of  the 
court,  that  is  to  say,  the  Mayor,  Mr.  Furrell,  and  the  said  Thomas 
French,  against  the  opinion  of  the  said  John  Galer,  then  rejected  the 
said  listSy  upon  the  objections  so  taken,  and  refused  to  revise  the  same. 
It  was  then  objected  before  the  said  court  that  the  said  notices  of  claims 
and  objections  so  left  at  the  house  of  the  plaintiff  should  have  been 
personally  delivered  to  the  plaintiff  as  such  town  clerk  as  aforesaid : 
and  the  said  court,  b^ng  of  that  opinion,  rejected  such  notices,  and 
refused  to  receive  the  same.  In  consequence  of  such  rejection  and  re- 
fusal 460  persons  were  disfranchised  in  the  parish  of  St.  Margaret,  200 
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in  the  parish  of  Strood,  and  40  in  the  parish  of  Frindsbury.  It  fol- 
lowed that  in  the  ward  of  Strood  there  was  no  burgess-roll  at  all,  such 
roll  being  made  up  of  the  burgess-lists  of  the  parishes  of  Strood  and 
Frindsbury.     In  the  ward  of  St.  Margaret  the  said  roll  consisted  only 

"^4061  ^^  ^^^  ^^^^^  ^^  ^^^  precinct  and  of  the  parish  of  *  Chatham  Intra, 
-*  together  in  number  about  40,  whereas  it  had  previously  consisted 
of  about  490  burgesses.  In  the  list  for  the  parish  of  St.  Nicholas, 
several  who  had  claimed  to  be  inserted  therein  were  not  inserted,  be» 
cause  the  notices  of  claim  as  above  mentioned  had  not  been  personally 
served  upon  the  town  clerk,  while  many  who  were  not  entitled  remained 
upon  the  roll  because  the  mayor  and  Mr.  French  refused  to  hear  the 
objections  made  to  them  in  consequence  of  the  notices,  as  above  men- 
tioned, not  having  been  served  personally  on  the  town  clerk.  An  objec- 
tion was  then  taken  before  the  said  court  to  the  qualification  of  one 
William  Adam,  whose  name  was  inserted  in  the  list  of  burgesses  of  and 
for  the  parish  of  St.  Nicholas  ;  and  the  ground  of* objection  so  taken, 
was,  that  he  was  not  properly  rated  to  the  poor's  rate  of  and  for  that 
parish,  by  reason  that  in  the  rate  book  of  the  said  parish  the  descrip- 
tion of  qualification  of  the  person  rated  was  written  at  full  length  on 
the  top  line  of  each  page,  and  in  the  lines  following  where  the  person 
was  rated  for  the  same  qualification  it  was  expressed  by  two  dots,  thus  „ . 
On  this  objection,  the  mayor  and  Mr.  French  held  the  qualification 
sufficient,  but  that  the  owner  of  it  was  not  properly  rated ;  and  they 
expunged  the  name  of  William  Adam  from  the  said  list : 

On  the  9th  of  November,  1866,  the  mayor  (Mr.  Furrell)  went  out  of 
office,  and  Mr.  Manclark  was  then  elected  and  appointed  mayor  of  and 
for  the  said  city,  and  so  continued  until  the  9th  of  November,  1857. 

On  the  20th  of  November,  1856,  six  rules  (which  accompanied  and 
formed  part  of  the  case)  were  granted  by  the  Court  of  Queen's  Bench, 
calling  upon  the  mayor  and  assessors  of  the  said  city  of  Rochester  to 
show  cause  why  writs  of  mandamus  should  not  issue  commanding  them 
inAQT]  ^0  ^^^^  ^  court  of  revision  for  the  ^purposes  therein  respectively 
^  mentioned.  The  first  three  rules  (respectively  lettered  A,  B, 
and  C  in  the  bill  of  coats  thereinafter  mentioned)  stated  the  pur- 
pose to  be,  to  revise  the  said  rejected  lists  of  burgesses  in  the  said 
parishes  of  St.  Margaret,  of  Strood,  and  of  Frindsbury  respectively. 
The  fourth  (D)  stated  the  purpose  to  be,  to  revise  the  list  of  bur- 
gesses of  the  said  city  so  far  as  related  to  the  votes  of  Edmund  Alders- 
ley  and  others,  being  persons  objected  ts>.  The  fifth  (B)  stated  the 
purpose  to  be,  to  insert  the  name  of  John  Hopper  on  the  burgess-roll 
of  the  said  city :  and  the  sixth  (F)  stated  the  purpose  to  be,  to  insert 
the  name  of  the  said  William  Adam,  so  expunged  as  aforesaid. 

Upon  the  25th  of  November,  1856,  a  seventh  rule  (G)  was  granted 
by  the  Court  of  Queen's  Bench  (which  rule  also  accompanied  and  formed 
part  of  the  case),  commanding  the  said  mayor  for  the  time  being  of  the 
said  city  to  show  cause  why  a  writ  of  mandamus  should  not  issue  di- 
rected to  him,  commanding  him  to  insert  upon  the  burgess-roU  of  the 
said  city  the  names  of  Larkin  Allan  and  ninety-seven  others  therein 
named,  burgesses  of  the  said  three  parishes  of  St.  Margaret,  Strood, 
and  Frindsbury,  respectively,  and  whose  names  had  been  in  the  rejected 
lists  for  those  parishes.  The  said  seven  rules  were  served  on  the  mayor 
for  the  time  being  of  the  said  city ;  and  the  first  six  rules  were  served 
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upon  the  said  assessors  soon  after  the  same  had  been  respectively  granted ; 
and  afterwards,  on  the  24th  of  December,  1856,  the  following  retainer 
was  given  to  the  plaintiff  by  the  defendants  ander  their  common  seal : — 

^'  In  the  Queen*8  Bench. 

"  The  Queen  v.  The  Mayor  and  Revising  Assessors  of  the  City  of 
Rochester,  in  the  County  of  Kent  (relating  to  St.  Margaret  List). 

'^  Same  v.  Same  (relating  to  Strood  List). 

*^^  Same  v.  Same  (relating  to  Frindsbury  List).  r'*'408 

^*  Same  v.  Same  (to  hear  objections).  ^ 

^^  Same  v.  Same  (re  John  Hopper). 

''  Same  t;.  Same  (re  William  Adam). 

^^Same  v.  The  Mayor  of  Rochester  (re  Larkin  Allan  and  others). 

'^  James  Lewis,  town  clerk  of  the  said  city  of  Rochester,  and  an 
attorney  of  Her  Majesty's  Court  of  Queen's  Bench  at  Westminster,  is 
retained  to  act  by  the  mayor,  aldermen,  and  citizens  of  the  said  city,  to 
show  cause  in  and  otherwise  defend  the  seven  several  above-mentioned 
matters  (rules  nisi  for  mandamuses  wherein  have  been  granted).  Given 
under  the  common  seal  of  the  said  mayor,  aldermen,  and  citizens,  at 
Rochester  aforesaid,  this  twenty-fourth  day  of  December,  1856." 

The  giving  of  this  retainer  was  opposed  by  a  minority  of  the  town 
council,  namely,  by  three  members  of  the  council,  there  being  thirteen 
present;  and  the  remaining  ten  voted  in  favour  of  the  retainer.  The 
three  dissentients  subsequently  protested  against  it  in  a  protest  entered 
upon  the  minutes  of  the  corporation,  as  follows  : — 

'*  I  (A.  B.),  town  councillor  of  the  city  of  Rochester,  do  hereby  pro- 
test against  the  application  of  the  funds  and  property  of  the  city  of 
Rochester  for  the  purpose  of  defending  the  Mayor  of  Rochester  and  the 
assessors  acting  with  him  in  the  registration  court  in  the  case  of  the 
mandamuses  recently  issued  by  the  Court  of  Queen's  Bench,  and  also 
any  subsequent  legal  proceedings  likely  to  arise  therefrom." 

A  protest  to  the  like  effect  was  laid  before  the  council  at  a  meeting 
held  on  the  8d  of  March  last. 

In  pursuance  of  the  said  retainer,  the  plaintiff  acted  as  the  attorney 
of  and  for  the  defendants,  taking  the  advice  of  counsel  and  the  direc- 
tions of  a  committee  ^appointed  by  the  town  council  in  that  be-  r^AQQ 
half,  in  and  about  showing  cause  against  the  said  seven  rules,  ^ 
and  did  the  work  and  expended  the  moneys  in  relation  thereto  as  set 
forth  in  his  bill  of  costs  delivered  to  the  defendants,  and  which  accom- 
panied and  formed  part  of  the  case. 

Cause  was  shown  against  the  first  six  of  the  said  rules  in  Hilary 
Term,  1857,  when  the  Court  of  Queen's  Bench  made  the  first  four  rules 
(A,  B,  C,  and  D)  absolute  for  writs  of  mandamus  to  issue,  upon  the 
ground,  as  was  then  stated  by  the  court,  that  the  points  raised  could  be 
better  argued  upon  returns  made  to  the  said  writs,  and  that  it  was  pro- 
per to  enable  either  party  to  take  the  case  into  a  court  of  error.  In 
the  fifth  rule  (E)  the  mandamus  had  been  allowed  to  issue,  but  was  never 
served  by  the  prosecutors  thereof;  and,  upon  showing  cause,  the  sixth 
rale  (F)  was  discharged  by  the  court,  with  costs,  which  were  taxed  and 
paid  as  between  party  and  party ;  and  the  amount  received  by  the  plain* 
tiff  in  respect  of  such  costs  is  credited  at  the  foot  of  the  bill  of  costs 
lelivered  to  the  defendants.     Returns  were  made  in  the  first  four  cases, 


409       LEWIS  V.  MAYOR,  &c.,  OP  ROCHESTER.    M.  T.  1860. 

and  the  arguments  upon  them  were  heard  in  Trinity  Term,  1857,  when 
judgment  was  given  for  the  Grown.(a) 

Before  the  said  arguments,  namely,  on  the  1st  of  March,  1857,  one 
of  the  said  assessors  (Mr.  French)  had  gone  out  of  office,  and  Mr.  Moore 
had  been  elected  assessor  in  his  place.  Error  was  brought  by  Mr. 
French  only  upon  the  said  judgment  of  the  Court  of  Queen's  Bench  in 
the  said  four  cases ;  and  the  arguments  were  heard  in  the  Court  of  Exche- 
quer Chamber  in  Easter  and  Trinity  Terms,  1858,  and  ultimately,  the 
*4101  ^^^^^  having  taken  time  to  consider,  and  being  divided  *in  opin- 
^  ion,  the  judgment  of  the  Court  of  Queen's  Bench  was  affirmed. 
The  costs,  amounting  to  about  860/.,  have  been  paid.  No  application 
has  ever  been  made  to  have  these  costs  refunded  by  the  corporation. 

The  seventh  rule  (6)  was  made  absolute  in  Hilary  Term,  1857 ;  and 
the  Court  of  Queen's  Bench  awarded  a  peremptory  mandamus  to  insert 
the  names  of  Larkin  Allan  and  ninety-four  of  the  others  mentioned  in 
the  said  rule  on  the  burgess-roll  of  the  said  city :  but,  on  the  objection 
of  the  said  William  Manclark,  the  then  mayor  of  the  said  city,  that  the 
remaining  three  persons  mentioned  in  the  said  rule  were  not  entitled  to 
be  on  the  burgess>-roll  of  the  said  city,  taken  by  his  counsel  on  the  mo- 
tion to  make  such  rule  absolute,  the  names  of  the  said  last-mentioned 
persons  were  not  included  in  the  said  peremptory  writ  of  mandamu8.(i) 
The  insertion  of  these  names  enabled  those  persons  whose  names  were 
inserted  on  the  said  roll  for  the  parishes  of  Strood  and  Frindsbury  to 
proceed  to  an  election  of  a  councillor  for  the  Strood  ward  in  the  said 
bdrough  (which  ward  consisted  of  the  parishes  of  Strood  and  Frinds- 
bury) ;  and  a  mandamus  was  obtained  by  one  of  such  )  ersons  to  the 
alderman  and  ward  assessors  of  the  said  Strood  ward  to  hold  a  court 
for  the  election  of  such  councillor,  and  the  same  was  served  upon  the 
said  mayor  of  the  said  city ;  but,  before  such  election  took  place,  a  rule 
nisi  was  granted  by  the  Court  of  Queen's  Bench,  on  the  application  of  a 
Mr.  Cobb,  calling  upon  the  said  mayor  and  the  said  ward  assessors  to 
show  cause  why  the  said  writ  of  mandamus  and  the  said  rule  G  should 
not  be  superseded,  and  why  the  said  election  should  not  be  prohibited. 

*4111  ^  ^^P^  ^^  ^^^^  ^  (^)  accompanied  and  formed  part  of  the 
^  *case.  The  ground  upon  which  the  court  was  asked  to  super- 
sede rule  Gr  was,  that  fraud  had  been  practised  upon  the  Court  of  Queen's 
Bench  in  the  obtaining  of  such  rule.  In  Trinity  Term,  1857,  the  rule 
H  was  discharged  with  costs :  the  latter  part  of  the  plaintiff's  bill  of 
costs  relates  to  this  rule. 

No  retainer  was  given  to  the  plaintiff  by  the  corporation  except  as 
aforesaid. 

The  question  for  the  opinion  of  the  court  was, — whether  the  plaintiff 
oould  maintain  this  action  against  the  defendants  for  the  whole  or  for 
any  part  of  his  said  bill  of  costs.  If  the  court  should  be  of  opinion  that 
he  could,  then  judgment  was  to  be  given  for  the  plaintiff  for  the  whole 
or  for  such  part  of  his  bill  of  costs,  to  be  taxed  by  the  proper  officer,  as  the 
court  might  think  proper.  If,  however,  the  court  should  be  of  opinion 
that  the  plaintiff  could  not  maintain  this  action  against  the  defendants 

(a)  See  The  Qaeen  v.  The  Mmjot  and  ABsesson  of  Rochester,  7  EUis  A  B.  910  (E.  C.  I*-  R 
▼ol.  90),  27  Law  J.,  Q.  B.  45,  434,  4  Jarut,  N.  S.  1227.  And  see  the  oaee  in  error,  1  SUis,  B 
A  E.  1024  (E.  C.  L.  B.  toI.  96). 

(6)  See  7  EUia  A  B.  919,  n.  (E.  C.  L.  R.  rol.  90). 
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for  any  part  of  his  bill  of  costs,  then  judgment  was  tot  be  given  for  the 
defendants. 

Melliih  (with  whom  was  Maenamara\  for  the  plaintiff.(a) — The  main 
question  here  is,  whether,  if  a  corporation,  under  its  common  seal,  retain 
an  attorney  to  *oppose  a  mandamus  which  is  moved  for  against  rmAxo 
the  corporation,  he  can  maintain  an  action  for  his  bill  of  costs.  ^ 
The  writs  in  this  case  were  not  in  terms  addressed  to  the  corporation ; 
bat  they  required  "  the  mayor  and  assessors"  to  do  something  connected 
vith  their  duties  as  members  of  the  corporation, — to  correct  a  mistake 
eommitted  by  the  former  mayor.  The  question  resolves  itself  into  two 
points, — first,  whether  the  contract  is  good  and  valid  at  common  law, — 
secondly,  whether  the  92d.  section  of  the  Municipal  Corporation  Act, 
5  &  6  W.  4,  c.  76,  which  regulates  the  payments  to  be  made  out  of  the 
borough  fund,  authorizes  the  payment  of  these  expenses.  It  is  impossi- 
ble to  entertain  a  doubt  that  this  would  be  a  good  retainer  at  common 
law.  The  only  doubt  is  whether  it  is  an  expense  which  is  properly 
chargeable  upon  the  borough  fund.  As  a  general  rule,  a  corporation 
is  liable  upon  any  contract  entered  into  under  the  corporate  seal,  unless 
there  be  something  in  it  which  is  contrary  to  its  constitution.  [Lushj 
coDtrd.,  intimated  that  he  should  not  contest  that  point.]  The  92d  sec- 
tion enacts,  that,  '^  after  the  election  of  the  treasurer  m  any  borough, 
the  rents  and  profits  of  all  hereditaments,  and  the  interest,  dividends, 
and  annual  proceeds  of  all  moneys,  dues,  chattels,  and  valuable  securi- 
ties belonging  or  payable  to  any  body  corporate  named  in  conjunction 
with  the  said  borough  in  the  schedules  A.  and  B.,  or  to  any  member  or 
officer  thereof  in  his  corporate  capacity,  and  every  fine  or  penalty  for 
any  oflfence  against  this  act  (the  application  of  which  has  not  been 
already  provided  for),  shall  be  paid  to  the  treasurer  of  such  borough ; 
and  all  the  moneys  which  he  shall  so  receive  shall  be  carried  by  him  to 
the  account  of  a  fund  to  be  called  'The  Borough  Fund;'  and  such 
fund, — ^subject  to  the  payment  of  any  lawful  debt  due  from  such  body 
corporate  *to  any  person,  which  shall  have  been  contracted  r^A-io 
before  the  passing  of  this  act,  and  unredeemed,  or  of  so  much  ^ 
thereof  as  the  council  of  such  borough  from  time  to  time  shall  be  required 
or  shall  deem  it  expedient  to  redeem,  and  to  the  payment  from  time  to 
time  of  the  interest  of  so  much  thereof  as  shall  remain  unredeemed,  and 
saving  all  rights,  interests,  claims,  or  demands  of  all  persons  or  bodies 
corporate  in  or  upon  the  real  or  personal  estate  of  any  body  corporate 
by  virtue  of  any  proceedings  either  at  law  or  in  equity  which  have  been 
already  instituted  or  which  may  be  hereafter  instituted,  or  by  virtue  of 
any  mortgage  or  otherwise, — shall  be  applied  towards  the  payment  of 
the  salary  of  the  mayor,  and  of  the  recorder,  and  of  the  police  magis- 
trate hereinafter  mentioned,  when  there  is  a  recorder  or  police  magistrate, 
and  of  the  respective  salaries  of  the  town  clerk  and  treasurer,  and  of 

(a)  The  pointa  marked  for  argument  on  the  part  of  the  plaintiff  were  as  follows : — 

**  1.  That  this  action  can  he  maintained  against  the  defendants,  inasmuch  as  the  work  was 
done  and  materials  prorided  under  their  retainer  sealed  with  their  oorporate  seal : 

**  2.  That  the  rights,  interests,  and  constitution  of  the  corporation  of  the  city  of  Rochester 
were  affected  by  the  said  rules  for  and  relating  to  the  writs  of  mandamus  in  the  special  case 
mentioDed : 

**  3.  That  the  borough  fund  of  the  said  corporation  is  liable  for  the  payment  of  the  plain- 
tiff's claim ;  but,  if  not,  that  the  plaintiff  can  nevertheless  maintain  his  said  action  against  the 
lefradants." 
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every  other  oflScer  whom  the  couDcil  shall  appoint,  and  also  toward  the 
payment  of  the  expenses  incurred  from  time  to  time  in  preparing  and 
printing  burgess-lists,  ward-lists,  and  notices,  and  in  other  matters 
attending  such  elections  as  are  herein  mentioned,  and,  in  boroughs  which 
shall  have  a  separate  court  of  sessions  of  the  peace  as  is  hereinafter 
provided,  towards  the  expenses  of  the  prosecution,  maintenance,  and 
punishment  of  offenders,  and  towards  such  other  sum  to  be  paid  by  snch 
borough  to  the  treasurer  of  such  county  as  is  hereinafter  provided,  and 
towards  the  expense  of  maintaining  the  borough  gaol,  house  of  correc- 
tion, and  corporate  buildings,  and  towards  the  payment  of  the  constables, 
and  of  all  other  expenses  not  herein  otherwise  provided  for  which  shall 
be  necessarily  incurred  in  carrying  into  effect  the  provisions  of  this  act ; 
and,  in  case  the  borough  fund  shall  be  more  tham  sufficient  for  the  pur- 
poses aforesaid,  the  surplus  thereof  shall  be  applied,  under  the  direction 
"^4141   ^^  ^^^  council,  for  the  ^public  benefit  of  the  inhabitants  and  im- 

-^   provement  of  the  borough,  &c. ;  and  in  case  the  borough  fund 
shall  not  be  sufficient  for  the  purposes  aforesaid,  the  council  of  the 
borough  is  hereby  authorized  and  required  from  time  to  time  to  estimate 
as  correctly  as  may  be  what  amount  in  addition  to  such  fund  will  be 
sufficient  for  the  payment  of  the  expenses  to  be  incurred  in  carrying 
into  effect  the  provisions  of  this  act ;  and,  in  order  to  raise  the  amount 
80  estimated,  the  said  council  is  hereby  authorized  and  required  from 
time  to  time  to  order  a  borough-rate  in  the  nature  of  a  county-rate  to 
be  made  within  their  borough,  and  for  that  purpose  the  council  of  snch 
borough  shall  have  within  their  borough  all  the  powers  which  any  justices 
of  the  peace  assembled  at  their  general  or  quarter  sessions  in  any  county 
in  England  have  within  the  limits  of  their  commission  by  virtue  of  the 
55  6.  3,  c.  51,  or  as  near  thereto  as  the  nature  of  the  case  will  admit," 
&c.     Two  cases  have  been  decided  upon  the  construction  of  this  section, 
— Pallister  v.  The  Mayor,  &c.,  of  Gravesend,  9  0.  B.  774  (E.  C.  L.  B. 
vol.  67),  and  Payne  v.  The  Mayor,  &c.,  of  Brecon,  3  Hurlst.  &  N.  572.t 
In  the  former,  it  was  held  that  a  bond  given  by  a  corporation  after  the 
passing  of  the  5  &  6  W.  4,  c.  76,  but  before  the  passing  of  the  6  &  7 
W.  4,  c.  104,  to  secure  a  sum  of  money  borrowed  for  the  purpose  of 
paying  debts  contracted  by  the  corporation  before  the  passing  of  the 
first-mentioned  act  is  valid,  notwithstanding  the  92d  section  of  the 
former  act  might  interpose  a  difficulty  in  the  way  of  the  obligee's 
obtaining  satisfaction  of  a  judgment  thereon.     And  in  the  latter  it 
was  held  that  a  covenant  by  a  municipal  corporation  to  repay  money 
borrowed  by  them  after  the  passing  of  the  5  &  6  W.  4,  c.  76,  is  valid, 
although  the  money  was  not  borrowed  for  any  of  the  purposes  to  which 
the  borough  fund  is  applicable  by  the  92d  section  of  that  act ;   and 
*4151  '*'^^^^^^S'^  ^^^  covenant  is  contained  in  a  mortgage-deed  made 

^  without  the  approbation  of  the  lords  of  the  treasury,  as  required 
by  the  94th  section.  Martin,  B.,  there  says :  ^'  In  order  to  avoid  this 
covenant,  it  must  appear  that  it  was  a  covenant  which  the  corporation 
were  forbidden  by  statute  to  enter  into.  Then,  is  there  anything  in  the 
Municipal  Corporation  Act  which  prohibits  a  corporation  from  entering 
into  a  covenant  to  pay  its  lawful  debts  ?  It  is  argued  that  the  d4th 
section  renders  this  covenant  void.  But  that  section  only  says  that  it 
shall  not  be  lawful  to  mortgage  any  lands  of  the  corporation,  except 
with  the  approbation  of  the  lords  of  the  treasury,  which  was  not  obtained 
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in  this  case ;  and,  although  the  mortgage  may  be  invalid,  there  is  no 
reason  why  the  corporation  should  not  be  liable  on  their  covenant  to 
repay  the  mortgage- money."  [Byles,  J. — The  corporation  might  per- 
adventure  have  a  large  legacy  left  to  it  for  the  purpose  of  satisfying 
such  of  its  debts  as  may  not  be  legally  chargeable  upon  the  borough 
fund.]  The  case  of  Holdsworth  v.  The  Mayor,  &c.,  of  Dartmouth,  11 
Ad.  &  E.  490  (E.  G«  L.  R.  vol.  &9)f  is  a  much  stronger  case  than  this. 
There,  in  debt  against  a  corporation  regulated  by  the  5  &  6  W.  4,  c.  76, 
on  a  bond  given  by  them  to  the  plaintiiF  for  payment  of  12492.,  it  ap- 
peared on  special  verdict,  that,  before  the  passing  of  the  act,  the  plain- 
tiff being  an  alderman  of  the  borough,  quo  warranto  informations  were 
filed  against  him  and  several  of  his  friends  and  relations,  to  try  their 
right  to  be  members  of  the  corporation,  and  they  were  ultimately  ousted ; 
that  the  plaintiff,  without  authority  from  the  defendants,  caused  the 
informations  to  be  defended ;  and  that,  before  the  passing  of  the  act, 
certain  members  of  the  corporation,  then  being  the  governing  body,  and 
having  the  custody  of  the  common  seal,  and  lawful  power  to  affix  it  to 
instruments,  did,  on  the  plaintiff's  application,  affix  the  *seal  to  r^jig 
the  said  bond,  and  deliver  it  to  him  by  way  of  reimbursement  '- 
of  the  costs  of  such  defences,  and  for  no  other  consideration ;  that  divers 
of  the  then  burgesses  of  the  corporation  had  no  notice  of  the  bond  being 
given  for  that  cause ;  and  that  the  sealing  and  delivery  thereof  was 
without  fraud,  unless  the  sealing  and  delivery  for  the  cause  aforesaid 
was  a  fraud  in  law  upon  the  defendants  or  the  inhabitants,  or  the  mem- 
bers of  the  corporation  who  did  not  concur :  and  it  was  held,  that,  on 
the  facts  found,  the  corporation  were  liable  on  the  bond  before  the 
statute  5  ft  6  W.  4,  c.  76 ;  that  the  corporation,  as  subsisting  under  the 
statute,  were  still  liable;  and  that  the  liability  was  a  ^Mawful  debt*' 
chargeable  on  the  borough  fund,  within  s.  92.  It  has  been  held,  that, 
wherever  the  litigation  substantially  resolves  itself  into  the  question 
whether  A.  or  B.  has  been  properly  elected,  neither  can  be  defended  at 
the  corporation  expense.  This  is  not  a  case  of  that  kind.  The  mayor 
and  assessors  for  the  time  being,  putting  an  erroneous  construction  upon 
the  act  of  parliament,  had  dechned  to  revise  the  list  of  burgesses.  Pro- 
ceedings were  instituted  against  them  to  compel  them  to  perform  their 
duty ;  and*  the  mayor  in  the  mean  time  went  out  of  office,  and  was  suc- 
ceeded by  a  new  one  who  had  no  interest  whatever  in  the  question.  The 
true  rule  is,  that  all  expenses  are  chargeable  on  the  borough  fund  which 
are  properly  and  bonfi  fide  incurred  by  the  corporation  in  its  corporate 
capacity,  and  not  for  the  benefit  of  individual  members.  [Eblb,  G.  J. — 
The  object  of  the  litigation  here  was,  to  settle  the  election  of  the  body 
who  are  to  elect  the  town  councillors.  It  is  a  matter,  therefore,  that  is 
intimatelv  connected  with  the  existence  of  the  corporation.]  The  92d 
section  of  the  Municipal  Corporation  Act  does  not  in  terms  provide  for 
{he  expenses  of  any  litigation  whatever.  The  question  came  under  the 
^consideration  of  Lord  Cottenham,  C,  in  The  Attorney-General  r^A-n 
p.  The  Mayor,  &;c.,  of  Norwich,  2  Mylne  &  Gr.  406,  where,  speak-  *- 
ing  of  the  92d  section,  his  Lordship  says  (p.  424),  *^  Independently  of 
the  provisions  of  this  section,  I  apprehend  it  to  be  quite  clear,  according 
to  the  rule  which  applies  to  all  cases  of  trusty  that,  if  necessary  expenses 
are  incurred  in  the  execution  of  a  trust,  or  in  the  performance  of  the 
duties  thrown  on  any  parties,  and  arising  out  of  the  situation  in  which 
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they  are  placed,  such  parties  are  entitled,  without  any  express  provision 
for  that  purpose,  to  make  the  payments  required  to  meet  those  expenses 
out  of  the  funds  in  their  hands  belonging  to  the  trust.  Such  is  the  rule 
of  this  court,  and  such  also  is  the  rule  at  common  law.  The  cases  of 
The  King  r.  The  Inhabitants  of  Essex,  4  T.  B.  591,  and  The  King  v. 
The  Commissioners  of  Common  Sewers  for  the  Tower  Hamlets,  1  B.  & 
Ad.  232  (E.  C.  L.  B.  vol.  20),  establishing  the  principle  at  law ;  are 
more  applicable  to  this  question  than  most  of  the  cases  in  this  court 
usually  referred  to  as  authorities  upon  the  subject.  The  defendants  in 
those  two  cases  were  public  oflScers,  who,  having  public  duties  to  perform 
under  the  authority  of  acts  of  parliament,  were  held  to  be  entitled  to 
pay  expenses  legitimately  and  properly  incurred,  out  of  the  funds  of 
which  they  were  by  act  of  parliament  constituted  trustees.  In  The 
Queen  v.  The  Town  Council  of  Lichfield,  4  Q.  B.  893  (£.  C.  L.  R.  vol. 
46),  1  D.  &  M.  491,  the  Court  of  Queen's  Bench  intimated  an  opinion 
that  the  council  of  a  borough  might  prosecute  at  the  expense  of  the  cor- 
poration for  an  assault  upon  the  mayor  in  the  execution  of  his  duty :  but 
the  opinion  of  the  council  must  be  taken  before  the  prosecution  is  insti- 
tuted ;  and,  if  this  be  not  done,  they  cannot  afterwards  order  payment 
of  the  costs  out  of  the  corporation  funds.  So,  in  The  Queen  v.  The 
Town  Council  of  Lichfield,  10  Q.  B.  584  (E.  C.  L.  B.  vol.  59),  where 
*41 81  ^^®  ^^^^  council  had  removed  the  town  clerk  from  his  office,  by 

J  "("resolution,"  for  misconduct,  and  refused  his  claim  of  compensa- 
tion, it  was  held  that  the  costs  of  an  attorney  •mployed  in  opposing  a 
mandamus  to  assess  compensation  were  properly  chargeable  to  the 
borough  fund  under  the  5  k  6  W.  4,  c.  76,  s.  92,  although  the  jury 
found  the  issues  ultimately  raised  on  the  mandamus  for  the  late  town 
clerk, — it  not  being  shown  that  the  town  council  acted  otherwise  than 
bonfi  fide  in  the  removal :  and,  the  attorney  having  been  retained  gene- 
rally by  a  resolution  of  the  town  council,  and  having  also  been  authorized 
and  retained  by  resolution  of  the  town  council  to  take  proceedings  in 
opposition  to  the  rule  nisi  for  the  mandamus, — ^it  was  held  that  this  was 
a  sufficient  retainer  to  warrant  the  payment  to  hinr  of  the  costs  of  de- 
fending the  issues.  In  The  Queen  v.  Prest,  16  Q.  B.  32  (E.  C.  L.  B. 
vol.  71),  tho  council  of  a  borough  passed  a  resolution  prescribing  the 
duties  of  the  town  clerk,  and  fixing  his  salary  for  the  discharge  of  such 
duties  at  250{.  Among  other  functions,  he  was  '*  to  act  as  the  profes- 
sional adviser  of  the  mayor  and  council  in  the  business  of  the  council." 
And  he  was  to  '^  be  paid  the  usual  professional  charges  for  conducting 
or  opposing  bills  in  parliament,  conducting  actions  or  suits  at  law  or  in 
equity,  and  preparing  leases,  conveyances,  or  securities ;"  and  to  ^^be 
paid  all  travelling  and  other  expenses  out  of  pocket."  A  town  clerk 
(being  an  attorney)  was  appointed  after  the  passing  of  this  resolution. 
Payment  of  a  borough-rate  being  resisted  by  a  township  within  the 
borough,  with  an  intimation  that  the  overseers  would  not  pay  anything 
except  under  legal  obligation,  the  council  directed  their  finance  com- 
mittee to  take  such  proceedings  as  they  might  deem  expedient  for  enforc- 
ing payment  and  maintaining  the  validity  of  the  rate ;  the  committee 
were  likewise  authorized  to  give  bonds  of  indemnity  to  overseers  and 
"^4.1  Q1  ^^^^^^  employed  in  ihe  collection.     The  committee  directed  the 

-■  '''town  clerk  to  prepare  a  bond  of  indemnity  to  the  overseers  of 
the  above  township,  under  counsers  advice.     The  bond  was  prepared, 
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and  objected  to  by  the  overseers.  The  town  clerk,  under  the  direction 
of  the  committee,  went  to  London,  and  attended  conferences  between 
coonsel  for  the  overseers  and  for  the  corporation,  with  a  view  to  an 
arrangement.  Finally,  the  form  of  the  rate  was  altered,  proceedings 
were  taken  on  behalf  of  the  council  to  compel  payment,  and  the  rate  was 
leried.  The  town  clerk  then  delivered  a  bill  to  the  corporation,  includ- 
ing charges  for  instructing  and  advising  with  counsel  upon  the  bond  of 
indemnity  and  upon  the  form  of  rates ;  correspondence  and  conferences 
with  the  solicitor  for  the  overseers  on  the  subject  of  the  rate ;  expenses 
and  loss  of  time  in  proceeding  to  London  for  the  purpose  of  attending 
the  conferences,  in  advising  on  several  occasions  with  counsel,  and  in 
journeys  to  Wakefield  and  Manchester  for  the  purpose  of  conferring 
with  the  clerks  of  the  peace  and  town  clerks  of  those  boroughs  upon  the 
proper  forms  of  rates.  The  services  had  been  performed  under  the 
instructions  of  the  finance  committee.  The  committee  ordered  payment 
of  the  charges,  and  they  were  paid.  On  certiorari  bringing  their  order 
.before  the  Court  of  Queen's  Bench  under  the  7  W.  4  &  1  Vict.  c.  78,  s. 
44, — it  was  held,  that  the  charges,  so  far  as  they  regarded  business  done 
in  the  direct  course  of  settling  a  dispute,  might  properly  be  allowed  by 
the  corporation,  as  not  covered  by  the  salary  given  for  the  performance 
of  the  ordinary  duties  of  town  clerk ;  and  that  such  charges  were  pay- 
able out  of  the  borough  fund.  These  authorities,  it  is  submitted,  con- 
elnsively  show  that  the  expenses  in  question  are  properly  chargeable 
upon  the  borough  fund. 

Luihy  Q.  C.  (with  whom  was  J.  D.  Coleridge)^  for  the  *de-  r*40A 
fendants.(a) — At  common  law,  no  doubt,  it  was  competent  to  a  ^ 
corporation,  like  any  individual,  to  make  any  contract  it  thought  fit. 
They  were  the  absolute  owners  of  the  corporate  property.  The  Muni- 
cipal Corporation  Reform  Act,  5  &  6  W.  4,  c.  76,  however,  has  altoge- 
ther changed  their  character  and  status,  and  has  converted  them  into 
trustees  for  the  inhabitants  of  the  town  or  borough, — a  character  which 
all  persons  must  recognise :  The  Attorney-General  v.  Aspinall,  2  Mylne 
k  Cr.  613.  Lord  Gottenham,  C,  there  says :  ^'  I  am  clearly  of  opinion, 
that,  from  the  time  when  the  Municipal  Corporation  Act  passed,  the 
corporate  property  was  trust  property :  and,  upon  this  point,  I  have  the 
satisfaction  of  thinking  that  no  material  diiference  exists  between  my 
opinion  and  that  of  the  Master  of  the  Rolls ;  for,  in  the  notes  of  his 
judgment,  I  find  it  stated  that  he  expressed  such  to  be  his  view  of  this 
part  of  the  case :"  see  1  Keen  513.  It  is  clear,  therefore,  that  since 
the  passing  of  that  act,  the  corporation  cannot  dispose  of  any  portion 
of  the  corporate  funds  otherwise  than  as  is  directed  by  the  act.  So,  they 
are  'prohibited  from  entering  into  any  engagements  which  are  r^e^o-i 
likely  to  involve  a  loss  of  the  corporate  property,  unless  it  be  for  '- 

(a)  The  points  marked  for  argonieDt  on  the  part  of  the  defendants  were  as  follows  : — 

"L  That  no  sneh  retainer  as  is  mentioned  in  the  case  oould  be  legally  given  by  the  corpo- 
ration of  Rochester  since  the  passing  of  the  Municipal  Corporations  Aot,  6  A  6  W.  4,  c.  76 : 

"2.  That,  as  regards  rule  H,  and  mnch  of  the  business  charged  for  in  the  plaintiff's  par- 
Ueulars  of  demand,  no  retainer  at  aU  was  erer  given  by  the  defendants  to  the  plaintiff: 

"3.  That  uone  of  the  matters  in  respect  of  which  the  plaintiff  performed  as  attorney  the 
Mrriees  for  which  he  seelcs  to  recover  compensation  in  this  action,  were  matters  which  can  be 
Iswfally  charged  upon  the  corporate  property  or  income  since  the  passing  of  the  Municipal 
Corporations  Act ;  and  that  no  payment  in  respect  of  them  would  be  legal,  within  the  provisions 
of  that  act,  or  of  any  act  amending  the  same  or  incorporated  therewith." 
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the  benefit  of  the  town  for  which  they  are  trustees.    Through  the  defanlt 
of  the  mayor  and  assessors,  a  large  number  of  persons  were  disfran- 
chised ;  and  the  corporation  gave  a  retainer  to  an  attorney  to  resist 
certain  writs  of  mandamus  commanding  them  to  hold  courts  for  the  revi- 
sion of  the  burgess-lists.     The  Court  of  Queen's  Bench  treated  the 
opposition  as  frivolous :  the  only  doubt  that  suggested  itself  in  the  case 
was,  whether  the  court  had  power  to  award  a  mandamus.    .At  the  close 
of  the.  judgment,  Lord  Campbell  says,— 7  Ellis  &  B.  929  (E.  C.  L.  R. 
vol.  90), — *'  If  the  resistance  to  these  writs  of  mandamus  were  to  sac- 
ceed,  a  temptation  would  be  held  out  to  the  mayor  and  assessors  in 
every  borough  to  insure  a  majority  for  their  party  during  the  ensuing 
year,  by  refusing  to  revise  the  overseers'  lists,  or  by  refusing  to  consider 
the  list  of  objections,  on  such  a  pretext  as  that  the  names  are  or  are 
not  arranged  alphabetically ;  which  would  not  be  more  frivolous  than 
the  pretext  that  the  list  of  objections  had  not  been  personally  served 
upon  the  town  clerk."    [Erle,  C.  J. — There  certainly  was  an  extremely 
singular  obliquity  of  vision  in  the  persons  who  made  the  mistake.     The 
costs  are  made  to  fall  upon  their  successors,  who  were  no  parties  to  the 
blunder.     I  was  an  assenting  party  to  the  decision  in  the  Queen's 
Bench :  but  I  must  say  it  was  a  remarkably  bold  one,-^alling  as  it  did 
upon  the  mayor  and  assessors  to  hold  a  court  at  a  day  long  posterior  to 
the  day  mentioned  in  the  statute.]     It  is  submitted  that  the  corporation 
had  no  right  to  make  a  contract  to  pledge  the  corporate  funds  to  meet 
these  costs.     The  assessors  are  not  members  of  the  corporation :  the 
expcmse,  therefore,  of  their  defence,  if  they  chose  to  resist  the  proceed- 
ing, should  have  been  borne  by  themselves.    If  the  mayor  in  his  judicial 
*4^21   '*'<'h&i'<^c^Gf  makes  a  mistake,  and  an  action  is  brought  against 
-^  him,  could  he  charge  the  expenses  of  his  defence  to  the  funds  of 
the  corporation  ?     Clearly  not.     In  The  Queen  v.  The  Mayor,  &c.,  of 
Bridgewater,  10  Ad.  &  E.  281  (£.  C.  L.  B.  vol.  37),  a  town  council 
ordered  a  payment  from  the  borough  fund  for  defraying  the  expenses 
of  opposing  two  rules,  one  for  a  quo  warranto  against  a  party  who  had 
been  declared  duly  elected  a  councillor,  and  had  accepted  the  office,  for 
exercising  that  office,  the  other  for  a  criminal  information  against  an 
alderman  of  the  borough  for  alleged  misconduct  at  an  election  of  coun- 
cillors.    The  payments  were  made  by  the  treasurer,  and  his  accounts 
audited.     Afterwards  the  statute  7  W.  4  &  1  Vict.  c.  78  passed :  and  the 
court,  under  s.  44,  upon  the  affidavit  of  a  burgess  who  applied  in  pursu- 
ance of  instructions  of  a  subsequent  town  council,  granted  a  certiorari 
to  bring  up  the  orders  of  the  previous  town  council,  and  quashed  them. 
And  see  The  Queen  v.  The  Mayor,  &c.,  of  Norwich,  11  Law  J.,  Q.  B. 
246.     Again,  in  The  Queen  v.  The  Mayor,  &c.,  of  Leeds,  4  Q.  B.  796 
(E.  C.  L.  R.  vol.  45),  on  the  election  of  councillors  for  a  borough,  a  ques 
tion  arose  which  of  two  candidates  had  been  duly  declared  to  be  elected. 
The  mayor,  between  the  day  of  declaration  and  November  9th,  took 
counsel's  opinion,  on  which  he  acted  by  rejecting  the  vote  of  one  of  the 
candidates  on  the  latter  day.    The  council  had  given  the  mayor  a  gene- 
ral authority  to  take  such  opinion  in  case  of  need.     The  excluded  can- 
didate obtained  a  rule  nisi  for  a  mandamus  to  the  mayor,  &c.,  to  receive 
his  vote  and  permit  him  to  act  as  a  councillor ;  and  the  council  resolved 
by  a  majority  that  cause  should  be  shown  against  the  rule :  it  was  held 
that  the  costs  of  such  opposition,  and  of  the  case  submitted  to  counsel, 
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conid  not  be  charged  on  the  borough  fund,  under  statute  5  &  6  W.  4,  c. 
76,  8.  92,  though  it  was  sworn  that  the  proceedings  were  taken  bonfi 
fide,  *and  not  for  the  purpose  of  supporting  one  candidate  against  ^4^400 
the  other  at  the  public  expense.  The  Queen  v.  The  Town  Goun-  ^ 
cil  of  Lichfield,  10  Q.  B.  584  (E.  G.  L.  R.  yoL  58),  was  a  totally  dif- 
ferent  case  from  the  present :  there,  a  6laim  was  made  upon  the  corpo- 
ration funds  which  the  corporation  were  bound  to  resist.  Here,  however, 
the  corporation  had  no  interest  whatever  in  the  matter  in  litigation. 
As  to  Pallister  v.  The  Mayor  of  Gravesend,  9  G.  B.  774  (E.  G.  L.  R. 
vol.  67),  the  judgment  proceeds  upon  an  obvious  fallacy.  There,  the 
corporation  had,  after  the  passing  of  the  5  &  6  W.  4,  c.  76,  borrowed 
money  on  bond,  for  the  purpose  of  paying  off  debts  owing  by  the  cor- 
poration before  the  passing  of  the  act.  It  was  objected  that  the  obligee 
coold  not  maintain  an  action  upon  the  bond,  inasmuch  as  an  execution 
upon  the  judgment  could  not  be  enforced  against  the  corporation  pro- 
perty. To  this  it  was  answered,  that,  although  the  fund  created  by  the 
92d  section  of  the  act  could  not  be  made  available  for  the  payment  of 
the  bond,  it  did  not  follow  that  the  corporation  might  not  possess  other 
property  which  would  be  available, — things  which  yielded  no  profit,  such 
as  furniture,  paintings,  plate,  the  mace,  &c.  And  this  argument  is 
adopted  by  Maule,  J.,  who  says :  "  It  does  not  follow  that  the  corpora- 
tion may  not  have  property  which  is  not  directly  affected  by  s.  92,  and 
which  is  at  their  disposition  independently  of  the  act :  and  I  see  no 
reason  why  property  which  might  be  charged  or  disposed  of  at  the  will 
of  the  corporation,  might  not  be  subject  to  an  execution  for  the  purpose 
of  satisfying  a  judgment  on  this  bond."  The  fallacy  of  that  reasoning 
is,  that,  if  the  furniture  or  the  regalia  of  the  corporation  were  taken  in 
execution  and  sold,  they  would  have  to  be  replaced  out  of  the  borough 
fund,  which  would  be  precisely  the  same  as  making  the  fund  primarily 
liable  for  the  debt. 
*Melliih  was  heard  in  reply.  r*424 

Erle,  G.  J. — I  am  of  opinion  that  our  judgment  must  be  for  ^ 
the  plaintiff.  Assuming  that  the  92d  section  of  the  5  &  6  W.  4,  c.  76, 
constitutes  the  corporation  trustees  of  the  borough  fund,  and  that  a  con- 
tract which  involves  a  violation  of  that  trust  could  not  be  enforced,  hav- 
ing carefully  looked  at  the  statement  of  facts  in  this  case,  I  am  of 
opinion  that  no  such  ground  of  defence  is  made  out.  I  by  no  means, 
however,  admit  that  such  a  defence  would  be  available  in  an  action  at 
law.  It  seems  to  me  that  the  law  is  well  laid  down  in  the  case  of  The 
Attorney-General  v.  The  Mayor,  &c.,  of  Norwich,  2  Mylne  k  Cr.  406, 
that  the  right  of  a  corporation  to  incur  expense  is  limited  to  expense 
incurred  in  respect  of  the  due  performance  of  the  trusts  with  which  they 
are  charged  in  their  corporate  capacity.  And  it  seems  to  me  that  one 
of  those  trusts  is  the  regulation  of  the  constituent  body  whose  duty  it 
is  to  choose  the  governing  body  by  whom  not  only  the  corporation  pro- 
perty is  to  be  disposed  of,  but  the  interests  of  the  borough  also  in  many 
respects.  The  trust  thus  reposed  in  the  mayor  and  those  who  are  at  the 
bead  of  the  corporation  appears  to  me  to  be  one  of  the  highest  import- 
ance. The  question  whion  was  in  litigation  between  the  parties  here 
was  one  which  vitally  affected  the  powers  of  the  constituent  body.  The 
mayor  and  assessors  for  the  time  being  we  must,  after  the  judgment 
pronounced  by  the  Gourt  of  Queen's  Bench,  and  confirmed  by  the  Ex- 
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choqner  Chamber,  assume  had  been  guilty  of  gross  ignorance,  and  by  a 
remarkable  mistake  of  their  duty  wrongfully  disfranchised  a  very  large 
number  of  the  burgesses  of  the  borough ;  and  the  parties  grieved  came 
to  the  Court  of  Queen's  Bench  for  redress.  It  was  a  very  grave  ques- 
u-rtc-i  tion  of  law  whether  the  discretionary  power  *of  the  Court  of 
-'  Queen's  Bench  to  issue  a  mandamus  to  rectify  mistakes  made  by 
corporations  could  extend  so  far  as  to  make  this  corporation  hold  courts 
long  after  the  time  appointed  by  the  statute  for  that  purpose,  in  order 
to  correct  the  blunder  of  the  late  mayor  and  assessors,  and  to  restore 
the  disfranchised  burgesses  to  the  position  from  which  they  had  been 
improperly  removed  in  the  preceding  October.  It  was  a  question  to  my 
mind  to  a  very  great  extent  affecting  the  constituent  body  of  the 
borough ;  and  it  was  one  upon  which  the  mayor  was  properly  called 
upon  to  take  the  opinion  of  the  court.  He  did  contest  the  point  before 
the  Court  of  Queen's  Bench ;  and  acting,  I  may  add,  under  the  support 
of  sound  legal  advise,  he  questioned  the  validity  of  their  decision  in  the 
court  of  error.  If  he  were  competently  advised  that  the  Court  of 
Queen's  Bench  had  come  to  a  wrong  conclusion,  he  had  a  right  to  go  to 
the  Exchequer  Chamber  to  endeavour  to  get  that  decision  reversed,  and 
so  to  obtain  from  the  other  side  the  costs  he  had  been  put  to  in  opposing 
their  proceedings.  Where  a  corporation  enters  into  litigation,  its  legal 
advisers  are  not  to  be  deprived  of  their  compensation  because  the  liti- 
gation has  not  terminated  advantageously  for  them.  The  question  is 
whether  there  were  reasonable  grounds  for  the  defence  here.  I  cannot 
entertain  any  doubt  that  there  were.     I  therefore  think  there  must  be 

i'udgment  for  the  plaintiff,  notwithstanding  the  argument  urged  by  Mr. 
'/tish.  There  can  be  no  doubt  that  the  action  will  lie  for  the  expenses 
incurred  under  the  retainer  of  the  corporation.  My  judgment  does  not 
in  the  slightest  degree  interfere  with  those  cases  which  have  held  that 
an  action  at  law  may  be  maintained  even  though  the  judgment  could 
not  be  satisfied  out  of  the  borough  fund ;  though,  if  need  be,  I  should 
*42f)l  ^^  ^^^^  court  be  prepared  to  act  upon  them.  But  I  *have  thought 
^  it  better  to  rest  my  judgment  upon  the  main  ground. 
Btles,  J.(a) — I  am  of  the  same  opinion.  I  apprehend  the  law  on 
this  subject  is  clearly  enough  laid  down  by  Lord  Wensleydale  in  the 
case  of  The  South  Yorkshire  Railway  Company  v.  The  Oreat  Northern 
Railway  Company,  9  Exch.  55,  84,t  where  he  says :  *'  Generally  speak- 
ing, all  corporations  are  bound  by  a  covenant  under  their  corporate  seal 
properly  affixed,  which  is  the  legal  mode  of  expressing  the  will  of  the 
entire  body,  and  are  bound  as  much  as  an  individual  is  by  his  own  deed. 
Contracts  with  partnerships  stand  upon  a  different  footing.  They  relate 
to  the  power  of  one  member  of  a  partnership  to  bind  the  other,  and 
constitute  a  branch  of  the  law  of  principal  and  agent.(()  In  partner- 
ships, where  all  the  members  do  not  concur  in  the  contract  (and  it  is 
often  that  they  do  not),  one  partner  may  bind  the  other  in  all  contracts 
within  the  scope  of  their  ordinary  partnership  dealings ;  in  those  be- 
yond, the  individual  partners  making  the  contract  are  bound,  not  the 
other  partners.  But  corporations,  which  afe  creations  of  law,  are,  when 
the  seal  is  properly  affixed,  bound  just  as  individuals  are  by  their  own 
contracts,  and  as  much  as  all  the  members  of  a  partnership  would  be  bj 

(a)  Williams,  J.,  wat  engaged  in  the  Diroroe  Court* 

(6)  See  Hickman  v.  Cox,  98  C.  B.  617  (E.  C.  L.  R.  toI.  86). 
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a  contract  in  which  all  concurred.  But,  where  a  corporation  is  created 
by  an  act  of  parliament  for  particular  purposes^  with  special  powers, 
then  indeed  another  question  arises;  their  deed,  though  under  their 
corporate  seal,  and  that  regularly  affixed,  does  not  bind  them,  if  it 
appear  by  the  express  provisions  of  the  statute  creating  the  corporation, 
or  by  necessary  or  reasonable  inference  from  its  enactments,  that  the 
deed  was  ultrd,  *vires, — that  is,  that  the  legislature  meant  that  r^Aoi 
such  a  deed  should  not  be  made."  Now,  this  is  not  the  case  of  ^ 
a  corporation  created  for  a  particular  purpose.  It  is  stated  to  be  an 
ancient  corporation, — whether  existing  by  prescription  or  by  charter 
does  not  appear.  It  therefore  falls  within  the  first  of  the  two  classes 
into  which  Lord  Wensleydale  divides  all  corporations.  Pallister  v.  The 
Mayor,  &c.,  of  Gravesend,  9  C.  B.  774  (E.  C.  L.  R.  vol.  67),  is  in  truth 
a  decision  to  the  same  effect.  I  do  not  at  all  agree  in  the  observations 
vhich  Mr.  Lush  has  made  upon  that  case.  I  think  it  is  based  upon 
good  sense  and  sound  law.  I  do  not  see  why  property  may  not  be  left 
to  trustees  for  purposes  ultrd  those  mentioned  in  the  5  &  6  W.  4,  c.  76, 
8.  92.  However,  be  that  as  it  may,  Pallister  v»  The  Mayor,  &;c.,  of 
Gravesend  is  in  conformity  with  the  decision  in  The  South  Yorkshire 
Railway  Company  v.  The  Oreat  Northern  Railway  Company.  It  seems 
to  me,  therefore,  that,  at  all  events,  this  action  lies,  and  the  plaintiff  is 
entitled  to  judgment.  Then  comes  the  question, — are  these  expenses 
properly  payable  out  of  the  borough  fund  ?  It  seems  to  me  that  there 
are  two  proper  objects  of  corporation  expenditure  mentioned  in  s.  92 
within  which  these  expenses;  or  some  of  them  (which  is  sufficient  for  the 
present  purpose),  fall.  The  corporation  are  authorized  to  apply  the 
borough  fund  towards  the  payment,  amongst  other  things,  of  **^  the  ex- 
penses incurred  from  time  to  time  in  preparing  and  printing  burgess- 
lists,  ward'lists,  and  notices,  and  in  other  matters  attending  such  elec- 
tions as  are  herein  mentioned."  Mr.  Melli%h  has  argued,  and  with  much 
force,  that  the  expenses  in  question  fall  within  that  head.  Another 
legitimate  application  of  the  fund  is,  the  payment  of  ''  all  other  expenses 
not  herein  otherwise  provided  for,  which  shall  be  necessarily  incurred 
in  carrying  into  effect  the  provisions  of  this  act.*'  Now,  one  of  the 
provisions  of  this  *act  is,  that  the  mayor,  aldermen,  and  other  r«49o 
officers  for  the  time  being  shall  be  elected  by  a  body  constituted  '- 
according  to  law.  It  seems  to  me,  therefore,  that  a  part  at  all  events 
of  these  expenses  were  properly  payable  out  of  the  borough  fund.  Mr. 
Lu»h  felt  constrained  to  admit  that  the  defendants  were  justified  in  ap- 
pearing to  the  writs  of  mandamus.  It  may  be  that  they  were  bound  to 
appear :  indeed,  I  cannot  help  thinking  they  would  have  failed  in  the 
performance  of  their  duty  if  they  had  not  appeared.  And  surely  they 
were  entitled  to  present  their  own  view  of  the  case  in  defence  of  the 
conduct  of'their  predecessors.  It  seems  to  me,  therefore,  that,  as  far  as 
appearing  and  defending  to  some  extent  are  concerned,  the  expenses 
were  chargeable  on  the  borough  fund.  How  far  the  defendants  were 
justified  in  carrying  their  defence,  and  whether  there  are  any  items  in 
the  particulars  of  the  plaintiff's  demand  which  are  objectionable,  are 
questions  for  another  tribunal.  The  substantial  question  here  is, — first, 
whether  the  corporation  are  liable  to  judgment  in  this  action, — secondly, 
if  they  are,  whether  they  were  justified  in  appearing  and  defending 
themselves  against  the  writs  of  mandamus  which  had  been  directed  to 
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them.  For  the  reasons  I  have  given,  it  appears  to  mie  that  they  were 
so  justified,  an<i  that  nothing  remains  bnt  the  question  of  the  quantum^ 
which  is  a  matter  to  be  settled  elsewhere. 

Keatino,  J. — I  concur  with  my  Lord  and  my  Brother  Byles  that  the 
plaintiff  in  this  case  is  entitled  to  judgment.  It  seems  to  me  not  to  have 
been  contested  that  the  defendants  had  a  right  to  appear  to  the  writs  of 
mandamus  ;  but  it  is  suggested  that  they  should  have  appeared  merely 
for  the  purpose  of  submitting  to  the  judgment  of  the  court.  But,  if 
^^QQ-i  they  did  appear,  and,  having  done  so,  failed  to  inform  the  *coart 
•J  of  the  facts  upon  which  its  judgment  was  to  be  pronounced, 
their  appearance  would  have  been  idle,  and  they  would  have  been  open 
to  censure  for  incurring  needless  expense.  Having,  then,  a  right  to 
appear  and  to  inform  the  court  as  to  the  real  facts  upon  which  their  judg- 
ment should  proceed  in  what  seems  to  have  been  a  very  doubtful  case, — 
is  there  anything  upon  the  facts  before  us  to  warrant  us  in  inferring 
that  they  proceeded  in  any  way  in  which  they  were  not  justified  in  pro- 
ceeding ?  I  cannot  find  anything  in  the  case  to  warrant  that  supposi- 
tion :  and  the  Lord  Chief  Justice,  who  was  a  member  of  the  Court  of 
Queen's  Bench  when  the  matter  was  before  it,  and  who  took  part  in  the 
decision,  and  who  has  intimated  a  pretty  strong  opinion  as  to  the  case 
being  one  of  grave  doubt  and  difficulty,  has  not  suggested  that  there  was 
anything  in  the  proceedings  at  variance  with  the  statements  presented 
for  our  decision.  Looking  at  the  case  as  stated,  it  seems  to  me  that  the 
defendants  did  no  more  than  what  was  natural  and  proper  in  the  con- 
duct of  a  litigation  on  which  it  is  conceded  they  were  justified  in 
embarking :  and,  although  it  may  be  a  question  for  the  master  whether 
any  of  the  charges  were  unnecessarily  incurred,  still,  the  general  pro- 
ceeding on  the  part  of  the  defendants  does  not  appear  to  have  been  at 
all  improper.     I  therefore  think  the  plaintiff  is  entitled  to  our  judgment. 

Judgment  for  the  plaintiff. 


*430]        «POLE  and  Another  v.  CETCOVICH.    Nov.  28. 

Bj  a  charter-party,  th«  captain  of  an  Austrian  tcsmI  engaged  te  go  to  Harana  and  there 
load  a  cargo  from  the  factors  of  the  charterers,  and  proceed  therewith  to  Falmouth  for  orders 
as  to  his  port  of  ultimate  destination,  which  bj  a  memorandum  subsequently  endorsed 
upon  the  charter-party  included  Copenhagen.  On  his  arriral  at  Falmouth  on  the  18th  of 
June,  the  captain  gare  the  ebarterers  notice,  and  was  by  them  ordered  (by  telegram  of  the 
28th)  to  proceed  to  Copenhagen.  At  this  time  war  had  broken  out  between  Fraoce  and 
Austria,  and  there  being  several  French  cruisers  in  the  offing,  the  captain  sent  a  telegram 
and  also  a  letter  apprising  the  charterers  of  his  danger,  and  intimating  that  he  awaited  their 
''  further  decision."  On  the  following  day,  the  charterers  sent  their  clerk  down  to  Falmouth 
with  a  letter  to  the  defendant  directing  him  to  follow  the  clerk's  instructions.  The  clerk 
accordingly  told  the  captain  that  he  would  direct  him  to  go  to  Plymouth,  but  it  would  be 
under  protest.  The  captain,  however,  declined  to  go  without  a  **  clean  order :"  and  ultimately 
(on  the  1st  of  July),  the  clerk  gave  him  a  written  order  to  proceed  to  Plymouth,  and  there 
deliver  the  cargo ;  which  was  done : — 

Held,  that,  upon  these  facts,  the  jury  were  warranted  in  finding  that  the  defendant  bad  not 
been  guilty  of  a  breach  of  contract  in  refusing  to  go  to  Copenhagen  ;  and  that  it  was  no  mis- 
direction for  the  judge  to  ask  the  jury  if  they  thought  the  captain  was  under  the  circum- 
stances justified  in  pausing  until  he  received  further  definite  orders  from  the  charterers. 

This  was  an  action  for  the  breach  of  a  charter-party.     The  declara- 
tion set  out  the  charter-party,  whereby  it  was  agreed  that  the  ship 


't 
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OsYetitel  shonld  proceed  to  Havannah,  and,  after  loading  there  a  cargo, 
from  the  factors  of  the  plaintiffs,  should  proceed  with  convenient  speed 
to  Oowes  or  Falmouth  for  orders,  and  thence,  as  ordered,  to  a  safe  port 
Iwithin  certain  limits  therein  mentioned,  and  deliver  the  cargo,  on  being 
paid  freight  as  specified,  &c. :  Averment,  that,  after  the  making  of  the 
said  charter-party,  the  ship  proceeded  to  Havannah  pursuant  to  the 
terms  of  the  said  charter-party,  and  that,  before  the  sailing  of  the  said 
ship  from  Havannah'  on  her  voyage  to  the  United  Kingdom,  it  was 
agreed  between  the  plaintiffs  and  the  defendant  that  the  said  ship  should, 
if  so  ordered,  proceed  with  the  said  cargo  to  certain  ports  not  within  the 
limits  mentioned  in  the  said  charter-party,  to  wit,  Landscrona  or  Copen- 
hagen, in  consideration  of  the  payment  to  the  defendant  of  an  advanced 
rate  of  freight  over  the  rate  mentioned  in  the  said  charter-party ;  and 
that  the  ship  loaded  at  Havannah  a  cargo  of  sugar,  and  proceeded 
therewith  to  Falmouth  for  orders,  and  was  there  duly  ordered  by  the 
plaintiffs  to  proceed  with  the  cargo  to  Copenhagen  :  General  averment 
of  performance  by  the  plaintiff  of  all  ^conditions  precedent:  rmAo-i 
Breach,  that  the  ship  did  not  nor  would  proceed  with  the  said  ^ 
cargo  to  Copenhagen,  or  there  deliver  the  same  pursuant  to  the  defend- 
ant's said  agreement,  and  the  defendant  then  made  default  in  the  per- 
formance of  his  said  agreement. 

The  defendant  pleaded,  amongst  other  pleas, — thirdly,  that  he  did  not 
make  such  default  as  alleged, — fourthly,  that,  after  the  said  ordering  of 
the  said  ship  to  proceed  to  Copenhagen,  and  before  any  default  by  the 
defendant  in  relation  thereto,  the  plaintiff  revoked  and  rescinded  the 
said  order,  and  ordered  the  said  ship  to  proceed  with  the  said  cargo  and 
to  deliver  the  same  elsewhere  than  to  or  at  Copenhagen,  to  wit,  to  and 
at  Plymouth, — fifthly,  accord  and  satisfaction.     Issue  thereon. 

The  cause  was  tried  before  Erie,  C.  J.,  and  a  special  jury,  at  the  sit- 
tings in  London  after  last  Trinity  Term,  when  the  following  facts  appeared 
in  evidence: — The  plaintiffs  were  merchants  in  London  carrying  on 
business  under  the  firm  of  Van  Notten  &  Co.  The  defendant  was  the 
master  of  an  Austrian  vessel  called  the  Osvetitel.  The  plaintiffs  having 
chartered  the  Osvetitel  for  a  voyage  from  Havannah  to  England,  and 
the  vessel  being  at  Havannah  on  the  80th  of  April,  1859,  by  an  endorse- 
ment on  the  charter-party  it  was  mutually  agreed  that  the  master  should 
proceed  thence  with  the  cargo  to  Landscrona  or  Copenhagen  in  consid- 
eration of  a  small  advance  of  freight.  The  vessel  accordingly  sailed, 
and  arrived  with  her  cargo  at  Falmouth  on  the  18th  of  June,  1859,  and 
on  the  next  day  the  plaintiffs  were  apprised  of  her  arrival  by  a  letter 
from  the  defendant,  in  which  he  requested  them  to  expedite  the  orders 
for  his  ultimate  destination. 

On  the  28th  of  June,  the  plaintiffs  sent  to  Messrs.  Fox  &  Co.,  shipping 
agents  at  Falmouth,  a  telegram  as  follows : — *'  Order  the  Osvetitel  to 
proceed  to  "^Copenhftgen  without  delay."  This  was  communicated  1-4(400 
to  the  defendant,  who  on  the  same  day  telegraphed  to  the  plain-  *- 
tiib, — '*  Cannot  proceed  to  Copenhagen  with  my  ship  under  Austrian 
flag."  The  reason  for  this  was,  that,  war  having  at  this  time  broken 
oat  between  France  and  Sardinia  and  Austria,  and  many  French  cruisers 
being  known  to  be  out,  the  defendant  conceived  he  would  run  |n*eat  risk 
of  capture  if  he  should  attempt  to  go  to  Copenhagen.  The  defendant 
also  on  the  29th  of  June  wrote  to  the  plaintiffs,  as  follows : — 
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"  Falmouth,  June  29,  1859. 

"  Messrs.  P.  k  C.  Van  Notten  &  Co.,  London. 

"  Gentlemen, — Yesterday  at  about  4  o'clock,  p.  m.,  I  received  your 
telegram,  by  which  you  order  me  to  proceed  with  the  Osvetitel  to  Co- 
penhagen, it  being  my  destination.  I  accordingly  answered  by  wire 
that  I  cannot  undertake  such  a  transit,  owing  to  the  present  war,  with 
an  Austrian  flag,  without  running  imminent  risk  of  being  captured  by 
the  French  cruisers.  I  do  not  decline  going  wheVever  you  may  order 
me,  as  soon  as  the  navigation  is  free.  If  you  really  want  me  to  proceed 
to  Copenhagen,  insure  my  ship  and  freight  fully,  and  I  shall  go  at  ODce« 
It  is  true  that  in  Havannah  I  accepted  those  two  clauses,  viz.  for  Copen- 
hagen and  Landscrona,  on  the  30th  of  April,  with  an  increase  of  2«.  6d. 
on  the  rate  for  Gothenburgh :  but  at  that  time  nothing  was  known  in 
Havannah  of  the  war,  as  the  first  news  reached  there  on  the  14th  of 
May,  the  very  day  on  which  I  left. 

'^  Awaiting  your  .ulterior  decision,  with  respects,  &o. 

"  L.  Cbtcovich." 

On  the  same  day  (June  29th),  the  plaintiffs  wrote  to  the  defendant, 
acknowledging  the  receipt  of  his  telegram  of  the  28th,  and  saying, — 
"  We  give  you  notice  that  we  hold  you  and  your  owners  answerable  to 

^48^1  ^^  *^^^  ^'^  ^^^^  which  may  accrue  in  consequence  of  your  refusal 
^  to  comply  with  our  orders  to  proceed  with  your  ship  to  Copen- 
hagen, where  the  cargo  is  to  be  delivered." 

On  the  30th  of  June,  the  defendant  answered  that  letter,  as  follows : — 

''Falmouth,  June  30,  1859. 

''  Messrs.  P.  &;  C.  Van  Notten  &;  Co.,  London. 

''  Gentlemen, — I  confirm  my  letter  of  yesterday,  and  am  in  possession 
of  your  valued  favour  of  the  same  date,  from  which  I  observe  that  you 
hold  me  responsible  if  I  do  not  undertake  the  transit  to  Copenhagen 
according  to  your  respected  orders.  As  already  said  in  last,  I  do  not 
decline  to  undertake  this  voyage;  but,  as  former  annoyance  compels 
me  not  to  undertake  a  transit  under  the  Austrian  flag,  I  shall  by  no 
means  be  responsible  to  you  for  the  cargo.  As  soon  as  the  war  is  ended, 
I  shall  proceed  to  any  port  that  you  may  order  me,  that  is  to  say,  those 
mentioned  in  the  charter-party. 

"  Awaiting  your  further  decision,  with  due  respect,  &c. 

"L.  Cbtcovich." 

The  plaintiffs,  who  had  contracted  for  the  sale  of  the  cargo  at  Copen- 
hagen, upon  the  receipt  of  the  last  letter  made  a  conditional  contract 
for  the  sale  and  delivery  of  it  at  Plymouth,  if  they  failed  to  induce  the 
defendant  to  proceed  to  Copenhagen ;  and  they  accordingly  sent  a  clerk 
named  Wiltshire  down  to  Falmouth  with  a  letter  to  the  defendant,  as 
follows : — 

"  London,  June  80,  1859. 

"  Dear  Sir, — ^We  request  you  to  follow  the  instructions  of  Mr.  A.  G. 
Wiltshire  as  to  your  final  port  of  destination. 

"  P.  A;  0.  Van  Nottbn  k  Co/' 

*4341       Upon  his  arrival  at  Falmouth  on  the  following  day,  ^Wiltshire 
^  saw  the  defendant,  and  tried  to  prevail  upon  him  to  proceed  to 
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Copenbagen ;  but  the  defendant  still  objecting;  for  the  reasons  before 
stated,  Wiltshire  ultimately  told  him  he  would  order  him  to  Plymouth, 
but  it  would  be  under  protest.  To  this  the  defendant  objected  ;  and  he 
declined  to  go  to  Plymouth  without  an  absolute  and  unconditional  ordei 
80  to  do.  Wiltshire  thereupon  gave  the  defendant  a  written  order  to 
proceed  to  Plymouth  and  there  deliver  the  cargo  (sugar),  which  was  sold 
at  a  loss.     This  was  done,  and  the  freight  paid. 

On  the  part  of  the  plaintiffs,  it  was  insisted  that  the  defendant  broke 
his  contract  by  his  refusal  on  the  28th  and  29th  of  June  to  proceed  to 
Copenhagen. 

His  Lordship  left  it  to  the  jury  to  say  whether  the  defendant  had  been 
guilty  of  any  breach  of  contract  in  not  proceeding  at  once  to  Copen- 
hagen, and  whether  the  plaintiffs'  agent  Wiltshire  had  given  the  defend- 
ant a  clean  order  to  sail  to  Plymouth ;  telling  them,  that,  if  they  thought 
that  the  defendant  was  justified  under  the  circumstances  in  pausing  unti) 
he  received  further  definite  orders  from  the  charterers,  and  that  then, 
and  before  any  breach  of  the  contract,  he  received  from  Wiltshire  what 
he  was  justified  in  understanding  to  be  a  clean  order  to  proceed  to  Ply- 
mouth, the  fourth  plea  would  be  made  out,  and  the  defendant  would  be 
entitled  to  their  verdict. 

The  jury  were  of  opinion  that  the  defendant  acted  prudently,  and  was 
guilty  of  no  breach  of  contract  in  staying  at  Falmouth  under  the  cir- 
cumstances, and  they  accordingly  returned  a  verdict  for  him. 

Bovilly  on  a  former  day  in  this-  term,  obtained  a  rule  nisi  for  a  new 
trial  on  the  ground  that  the  Lord  Chief  Justice  misdirected  the  jury  in 
not  telling  them,  that,  upon  the  facts  and  letters  proved,  there  was  a 
breach  *of  contract  by  the  defendant,  and  that  he  ought  i^ot  to  rucAoe 
have  left  to  them  as  a  ground  of  their  verdict  whether  the  de-  *- 
fendant  was  justified  in  pausing  and  making  a  stay  until  he  received 
further  definite  orders ;  and  also  on  the  ground  that  the  verdict  waa 
against  evidence. 

M.  Smithj  Q.  C,  and  Watkin  WilliarMy  now  showed  cause. — There 
is  no  pretence  for  saying  that  there  was  any  misdirection ;  and  the  find- 
ing of  the  jury  was  well  warranted  by  the  evidence.  The  time  which 
elapsed  between  the  arrival  of  the  vessel  at  Falmouth  and  her  being 
ordered  to  Plymouth  was  only  two  days ;  and  it  was  properly  a  question 
for  the  jury  whether,  the  war  being  at  its  height,  and  French  cruisers 
in  the  ofiSng,  the  master  of  a  vessel  under  the  Austrian  flag  was  not 
reasonably  justified  in  hesitating  to  place  her  in  peril  of  capture.  If 
chased  by  a  French  man-of-war,  the  master  of  the  Osvetitel  would 
clearly  have  been  justified  in  putting  into  Plymouth :  and,  if  so,  a  hesi- 
tation or  delay  of  two  or  three  days  clearly  would  not  amount  to  a 
breach  of  the  charter-party.  Avery  v.  Bowden,  6  Ellis  k  B.  958  (E.  C. 
L.  R.  vol.  88),  was  referred  to.  And  see  Barrick  t;.  Buba,  2  C.  B.  N.  S. 
563  (E.  C.  L.  B.  vol.  89). 

BaviOj  Q.  C,  and  Himymanj  in  support  of  the  rule. — The  defendant 
wag  clearly  guilty  of  a  breach  of  his  contract  the  moment  he  expressed 
a  determination  not  to  proceed  to  Copenhagen  so  long  as  the  danger  of 
captare  existed,  or  until  his  ship  and  freight  were  covered  by  insurance : 
and  Wiltshire  had  no  authority  to  waive  a  breach.  The  defendant  was 
not  justified  in  imposing  any  such  terms  upon  the  charterers.  [Bylbs, 
J. — Was  the  construction  of  the  defendant's  letter  of  the  80th  of  June 
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for  the  jury  or  for  the  court  ?  If  for  the  jurj,  a  misdirection  upon  that 
would  be  rather  a  misdirection  on  a  matter  of  fact,  which  is  no  ground 
*4^R1  *^^^  ^  ^^^  trial.]  The  defendant  is  told  that  his  refusal  to  go 
^  at  once  to  Gopennagen  will  be  treated  as  a  breach,  and  he  still 
persists  in  remaining  at  Falmouth.  The  Lord  Chief  Justice  ought  to 
have  told  the  jury,  as  a  matter  of  law,  that  the  mere  apprehension  of 
capture  was  no  justification  for  the  defendant's  breach  of  contract. 
[Bylbs,  J. — The  master  was  to  proceed  with  all  convenient  speed  to  his 
destination.  Suppose  Falmouth  had  been  blockaded,  would  he  have 
been  bound  to  break  the  blockade  ?]  That  is  a  question  which  might 
present  some  difficulty.  [Btles,  J. — Tou  say  the  defendant  was  bound 
by  his  contract :  Paradine  v,  Jane,  Aleyn  26.  The  question  is,  whether 
the  defendant  was  not  bound  to  take  all  reasonable  precautions  to  render 
the  risk  as  little  as  possible.]  The  risk  could  not  absolve  him  from  the 
performance  of  his  contract. 

Byles,  J.(a) — This  rule  was  obtained  upon  the  grounds, — first,  that 
the  Lord  Chief  Justice  was  wrong  in  not  telling  the  jury,  that,  upon 
the  facts  and  letters  proved,  the  defendant  had  been  guilty  of  a  breach 
of  contract,  and  that  he  ought  not  to  have  left  to  them  as  a  ground  of 
their  verdict  whether  the  defendant  was  justified  in  pausing  and  making 
a  stay  until  he  received  further  definite  orders ;  and  also  on  the  ground 
that  the  verdict  was  not  warranted  by  the  evidence.  It  was  contended 
at  the  trial,  and  again  in  the  argument  before  us,  that  the  Lord  Chief 
Justice  should  have  told  the  Jury  as  a  matter  of  law  that  the  defendant 
had  been  guilty  of  a  breach  of  his  contract.  It  seems  to  me,  however, 
that  that  is  not  so,  even  if  it  rested  upon  the  construction  of  the  letters. 
These  letters  did  not  constitute  the  whole  case,  but  were  offered  as  evi- 
*4^71  ^^^^^  ^^  *^  breach  of  contract,  in  connection  with  other  docn- 
^  ments :  and,  when  during  the  course  of  the  argument  the  learned 
counsel  for  the  plaintiffs  were  asked  to  say  whether  the  construction  of 
the  letters  was  for  the  court,  they  both  flinched  from  the  question,  as 
well  they  might.  It  clearly  was  not  a  question  for  the  court :  it  was  for 
the  jury.  The  judge  ex  concessis  would  have  done  wrong  if  he  had 
done  as  the  rule  suggests  he  should  have  done.  The  right  question 
clearly  was  left,  namely,  was  the  defendant  guilty  of  a  breach  of  the 
contract  ?  and  the  jury  found  in  terms  that  there  was  no  breach.  Then, 
failing  the  objection  to  the  substance  of  the  direction,  it  is  said  that  the 
learned  judge  ought  not  to  have  left  it  to  the  jury  to  say  whether  the 
defendant  was  justified  in  pausing  and  making  a  stay  until  he  received 
farther  definite  orders  from  the  plaintiffs.  It  must  be  conceded  that 
the  merely  threatening  not  to  go  to  Copenhagen  would  not  be  a  breach 
of  the  contract.  We  had  a  case  in  this  court  not  long  ago  where  a 
mere  threat  to  distrain  goods  which  were  not  distrainable  was  held  to 
afford  no  ground  of  action.(6)  A  mere  discussion  on  the  subject  would 
not  be  a  breach.  There  must  at  all  events  be  a  delay :  and  it  is  not 
even  every  delay  that  would  amount  to  a  breach.  Suppose  at  the  time 
tho  captain  received  orders  to  proceed  to  Copenhagen  a  violent  storm 
arose,  would  he  not  be  justified  in  delaying  his  departure  until  the  storm 
abated  7  Or,  suppose  a  French  fleet  were  outside  the  harbour,  and  it 
was  morally  certain  that  the  vessel  would  be  captured  if  she  ventured 

(a)  Williams,  J.,  was  engaged  in  the  DiTorce  Conrt 
(6)  Beck  r.  Denbigh,  29  Law  J.,  C.  P.  273. 
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oat,  the  plaintiffs'  counsel  were  constrained  to  contend  that  it  would  be 
the  defendant's  duty  to  go  out  and  deliver  himself  and  his  ship  and 
cargo  up  to  the  enemy.  The  plaintiffs  were  bound  to  show  that  there 
had  been  unreasonable  delay.  Now,  '''what  are  the  facts  which  r^^oo 
show  delay  ?  The  defendant's  refusal  to  proceed  to  Copenhagen  I- 
is  mere  matter  of  inference.  In  his  letter  of  the  29tk  of  June,  the 
defendant  tells  the  plaintiffs  he  awaits  their  ulterior  decision.  In  the 
plaintiffs'  letter  of  the  29th,  which  the  defendant  received  on  the  30th, 
they  intimate  that  they  will  hold  him  and  his  owners  answerable  to  them 
for  all  loss  which  might  accrue  in  consequence  of  his  refusal  to  comply 
irith  their  orders  to  proceed  to  Copenhagen ;  and  on  the  same  day  the 
plaintiffs  make  a  contract  for  the  sale  of  the  sugars  at  Plymouth,  and 
they  send  down  their  clerk  with  authority  to  give  the  defendant  direc- 
tions as  to  his  final  port  of  destination.  The  clerk  accordingly,  finding 
that  the  defendant  still  hesitated  to  place  his  vessel  in  danger,  tells  him 
he  shall  direct  him  to  go  to  Plymouth  under  protest :  but  the  defendant 
insists  upon  having  a  ''clean  order"  to  go;  and  the  jury  on  this  conflict 
of  evidence  find  that  the  defendant  would  not  have  gone  without  a  clean 
order, — by  which  I  understand  that  he  objected  to  go  to  Plymouth 
without  being  indemnified.  To  Plymouth  then  he  goes.  Supposing 
that  the  delay  thus  arising  amounted  to  a  breach  of  the  contract,  does 
it  lie  in  the  plaintiffs'  mouth  to  say  that  there  was  such  breach,  when 
they  themselves  induced  the  defendant  to  go  to  Plymouth  with  what  he 
must  have  considered,  and  what  the  jury  must  be  assumed  to  have  found 
he  was  justified  in  considering,  an  absolution  from  the  obligation  of 
going  to  Copenhagen  ?  Even  if  there  was  a  refusal  by  the  defendant 
to  go  to  Copenhagen,  I  think  the  case  cited  of  Avery  v.  Bowden,  6 
Ellis  &  B.  958  (E.  C.  L.  R.  vol.  88),  is  a  distinct  authority  in  his  favour ; 
for,  the  time  not  having  elapsed  within  which  he  was  bound  to  proceed, 
— that  is,  a  reasonable  time, — there  was  no  complete  breach.  Assuming 
that  the  direction  of  my  Lord  was  altogether  erroneous,  it  was  all  a 
question  of  *fact,  and  at  most  the  direction  would  amount  to  no  r^ie^qo 
more  than  a  mistaken  expression  of  opinion  on  the  part  of  the  ^ 
jadge  upon  a  matter  of  fact,  which  is  not  a  subject  of  complaint.  That 
being  so,  the  first  ground  of  the  rule  altogether  fails.  As  to  the  rest, 
I  think  the  jury  came  to  a  correct  conclusion ;  and  the  Lord  Chief 
Justice  has  intimated  to  us  that  he  is  not  dissatisfied :  consequently,  there 
will  be  no  new  trial  as  for  a  verdict  against  evidence.  Further,  I  cannot 
help  agreeing  with  Mr.  Watkin  Williams,  that  the  evidence  before  us 
would  have  proved  the  fifth  plea, — the  accord  and  satisfaction;  so  that, 
to  send  the  case  down  to  a  fresh  trial  could  be  productive  of  no  advan- 
tage to  the  plaintiff. 

ABATING,  J. — I  also  am  of  opinion  that  this  rule  should  be  discharged. 
I  should  be  sorry  to  have  it  supposed,  that,  in  arriving  at  this  conclusion, 
the  court  means  to  qualify  in  any  degree  the  rule  of  law  that  a  party 
contracting  to  do  a  thing  must  do  it  at  all  events,  or  pay  the  penalty  of 
his  inability  to  perform  the  contract  which  he  has  entered  into,  it  is 
to  be  observed  that  the  contract  here  is  not  to  do  an  act  on  a  particular 
day.  It  is  a  contract  by  which  the  defendant  undertook  to  proceed  to 
Havannah,  and  there  load  a  cargo  from  the  factors  of  the  plaintiffs,  and 
proceed  therewith  to  Cowes  or  Falmouth  for  orders,  and  thence,  as 
ordered,  to  a  safe  port  within  certain  limits, — afterwards  altered  by  a 
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memorandum  endorsed  on  the  charter- party  to  Landscrona  or  Copen- 
hagen. The  defendant  in  pursuance  of  his  contract  did  proceed  to  Fal- 
mouth, and  reported  his  arrival  to  the  plaintiffs,  who  ordered  him  to 
proceed  to  a  port  at  which,  under  the  then  existing  state  of  things,  it 
was  very  unlikely  that  he  would  arrive  safely.  He  according  remon- 
strates by  message  and  by  letter,  and  a  discussion  ensues  between  the 
*4401  P*''^^®^' — ^  discussion  *which  is  open,  no  doubt,  to  the  constmc- 
^  tion  sought  to  be  put  upon  it  by  Mr.  Bovill^  but  which  is  also 
open  to  the  construction  that  the  captain,  reasonably  remonstrating  with 
the  charterers  for  proposing  to  send  him  on  a  course  where  capture  was 
imminent,  expresses  his  strong  disinclination  to  incur  that  risk,  but  at 
the  same  time  does  not  positively  refuse  to  obey  the  charterers'  orders. 
It  seems  to  be  admitted,  that,  whether  or  not  the  conduct  of  the  defend- 
ant amounted  to  a  breach  of  the  contract,  was  a  question  for  the  jury ; 
and  indeed  it  could  not  be  denied  that  it  was  a  question  for  them :  but 
it  is  said  that  the  Lord  Chief  Justice  was  wrong  in  leaving  it  to  them  to 
say  whether  they  thought  the  defendant  was  justified  in  pausing  for 
further  definite  instructions.  Whether  or  not  there  had  been  a  breach 
of  contract  was  for  the  consideration  of  the  jury :  and  it  is  extremely 
difficult  for  a  judge  to  leave  a  case  to  the  jury  without  some  such  observa- 
tions as  were  made  here.  Now,  here  was  a  special  jury  of  London  mer- 
chants, who  must  be  taken  to  be  perfectly  well  aware  of  the  rule  of  law 
that  a  man  must  at  all  events  perform  his  contract :  and  they  came  to 
the  conclusion  that  this  defendant  did  not  absolutely  refuse  to  proceed 
to  Copenhagen.  The  captain  was  justified  in  remonstrating  as  he  did ; 
and  the  subsequent  facts  show  that  he  was  doing  no  more.  If  so,  the 
finding  of  the  jury  upon  the  third  plea  for  the  defendant  was  right 
The  fourth  plea  was  equally  open  to  their  consideration ;  and  they  found, 
as  it  was  perfectly  competent  to  them  to  find,  that  the  conduct  of  the 
plaintiffs  did  amount  to  a  revocation  of  the  order  to  go  to  Copenhagen. 
As  to  the  other  branch  of  the  rule,  my  Lord  is  not  dissatisfied  with  the 
conclusion  the  jury  came  to ;  nor  do  I  see  any  reason  to  find  fault  with 
it.  No  doubt,  the  remarks  of  Mr.  Bovill  are  entitled  to  great  weight: 
*441 1  ^^^  ^^  ^^  enough  to  say  that  it  was  reasonably  *open  to  the  jury 
^  to  take  a  different  yiew.  Upon  both  grounds,  therefore,  I  concur 
with  my  Brother  Byles  in  thinking  that  this  rule  should  be  discharged. 
Erlk,  C.  J. — I  entirely  concur  in  the  opinions  expressed  by  my 
learned  Brothers.  I  think  the  objection  to  my  direction  to  the  jury 
could  only  be  sustained  upon  the  supposition  that  the  captain  was  bound 
to  start  on  the  instant  that  he  received  orders  from  the  charterers  to 
proceed  to  Copenhagen.  I  do  not  think  that  proposition  could  for  a 
moment  be  maintained.  Suppose  a  charterer  in  London,  ignorant  of 
the  presence  of  a  hostile  fleet  at  the  mouth  of  the  harbour,  sends  a 
telegram  to  the  master  who  is  awaiting  orders,  directing  him  to  proceed 
at  once  to  another  port, — if  he  were  uninsured,  would  he  not  have  serious 
ground  of  complaint  against  the  master  if  he  omitted  to  inform  him  of 
the  danger  his  cargo  would  be  exposed  to  by  his  instant  obedience  of 
the  order  ?  Under  such  circumstances,  the  captain  would  have  a  clear 
duty  to  caution  the  charterer.  Here,  unquestionably,  the  defendant 
received  definite  instructions  to  go  to  Copenhagen.  He  did  not  at  once 
obey  those  instructions,  but  pointed  out  to  the  plaintiffs  the  risk  he 
would  encounter,  and  asked  for  further  directions.     That,  I  think,  was 
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no  breach  of  his  contract.  The  plaintiffs  then  sent  down  an  agent  to 
Falmouth,  who  ultimately  substituted  Plymouth  as  the  port  of  discharge. 
I  think  there  was  nothing  unreasonable  in  asking^  the  jury  whether  they 
thought  the  defendant  was  under  the  circumstances  justified  in  pausing 
as  he  did :  and  I  think  the  conclusion  the  jury  came  to  was  quite  right. 
.My  opinion  was,  that  the  contest  on  the  part  of  the  plaintiffs  was  founded 
npon  an  almost  wilful  perversion  of  words  used  by  a  foreigner.  What 
be  said  in  substance  was, — '*  I  do  not  wish  to  make  my  owners  liable 
for  a  ^breach  of  contract :  but  pray  do  consider  the  risk  you  are  ^41442 
asking  me  to  run."  I  think  the  matter  was  entirely  within  the  *- 
province  of  the  jury.  I  thought  Mr.  Wiltshire  went  down  to  Falmouth 
with  instructions  to  delude  the  captain  into  the  belief  that  his  going  to 
Plymouth  would  be  considered  a  fulfilment  of  his  contract.  He  had  the 
day  before  made  a  protest,  which  he  kept  in  his  pocket.  The  whole 
tenor  of  the  evidence,  and  what  passed  about  the  clean  order,  gave  me, 
I  must  confess,  a  feeling  that  the  defendant  was  thoroughly  entitled  to 
a  decision  in  his  favour  before  any  tribunal.  Rule  discharged. 


HOTSON  V.  BROWNE.    Nov.  24. 

Ihe  plftintiff, — th«  proprietor  and  pablisher  of  eertain  vehicles  for  adyertisemenU  oaUed 
"  HotBon's  Local  Time  Tables/'  received  from  one  M.  (who  was  a  canrasser  for  orders  on 
eoBunisaion)  the  following  memorandnm : — "  Insert  my  adTertisemants  for  one  jear  in  Hot- 
son's  Loeal  Time  Tables^— the  Great  Northern  and  [six  other  railways,  naming  them].  Space 
to  be  two  squares  in  back  page ;  and  charge  for  insertion  to  be  10«.  in  each  monthly  book. 
10«.  per  month  each  book.  T.  E.  M.  28/6/59.  (Signed)  B.  Browne  A  Co."  The  signature 
and  the  worda  "  10«.  per  month  each  book/'  were  in  the  handwriting  of  the  defendant,  and 
the  initials  "T.  B.  M."  those  of  the  agent  M. 

Ihe  publication  in  question  consisted  of  printed  copies  of  Uie  time-bills  of  the  several  railways, 
with  various  advertisements  annexed  thereto.  M.  had  not  been  specifically  employed  by  the 
plaintiff  to  procure  the  order  from  the  defendant;  but  he  was  in  the  habit  of  collecting  orders 
for  advertisements  for  him,  which  the  plaintiff  adopted  if  he  approved  of  them.  The 
defendants'  advertisements  were  accordingly  inserted  each  month  in  each  of  the  seven  time- 
tables, and  this  action  was  brought  for  this  agreed  price. 

The  defence  being  that  the  defendant  was  induced  to  sign  the  contract  by  the  misrepresen- 
tation of  M.  at  the  time  that  the  charge  was  to  be  10*.  per  month  for  the  seven  books, — it 
was  proposed  at  the  trial  to  ask  the  defendant,  who  was  called  as  a  witness,  what  represen- 
tations M.  had  made  to  him  when  he  obtained  the  order  from  him ;  but  the  judge  declined 
to  allow  the  qnestion  to  be  pu^  inaamueh  as  it  was  an  attempt  to  vary  by  parol  a  written 
contract : — 

Held,  that  the  defendant's  proposal  being  in  terms  adopted  by  the  plaintiff,  the  evidence  was 
properly  rejected. 

Held  also,  that,  assuming  M.  to  have  been  the  plaintiff's  agent  in  the  transaction,  evidence  of 
what  passed  between  him  and  the  defendant  at  the  time  of  giving  the  order  would  have  been 
admUsible  if  the  issue  between  the  parties  had  been  whether  the  defendant  had  been  induced 
to  sign  the  memorandum  by  fraud. 

This  was  an  action  brought  by  the  plaintiff,  the  proprietor  and  pub- 
lisher of  certain  railway  time-tables  called  ^'Hotson's  Local  Time- 
Tables,"  to  recover  a  sura  *of  421.  The  particulars  of  demand  vi^AAo 
annexed  to  the  summons  were  as  follows : —  ^ 

'*  1859  and  1860.  For  the  insertion  of  defendant's  advertisements 
in  Hot8on*s  Great  Northern  Time-Table  [and  six  otKer  railway  time- 
tables named]  for  the  months  of  July,  August,  September,  October,  No- 
v'ember,  and  December  in  1859,  and  in  the  months  of  January,  Febru- 
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ary,  March,  April,  May,  and  June  in  1860,  at  10«.  per  month  each  book, 
for  the  seven  books,  as  per  order." 

The  cause  was  tried  before  the  judge  of  the  sheriff's  court,  London. 
The  judge's  notes  of  what  passed  at  the  trial  were  as  follows : — 

^'  Publication  of  the  advertisements  in  the  seven  books  of  the  plaintiff 
for  the  twelve  months,  admitted.  Signature  of  the  written  order  also 
admitted.  The  order  signed  by  the  defendant  was  in  the  words  and 
figures  following : — 

^' '  Insert  my  advertisements  for  one  year  in  Hotson's  local  time- 
tables,— the  Great  Northern  [and  six  others,  naming  them]:  space  to 
be  two  squares  in  back  page,  and  charge  per  insertion  to  be  10«.  in  each 
monthly  book. 

'* '  Ten  shillings  per  month  each  book.' 

"  '  T.  E.  M.    28/6/69.'  " '  B.  Browne  &;  Co.' 

"  The  words  '  Ten  shillings  per  month  each  book'  in  the  order  were 
in  the  handwriting  of  one  of  the  defendants,  and  the  initials  ^  T.  E.  M.* 
the  initials  of  one'T.  E.  Miller,  referred  to  in  the  evidence. 

''  The  plaintiff  was  put  in  the  box,  and  on  cross-examination  said,  ^  I 
do  not  employ  agents.  I  allow  a  commission  on  advertisements  brought, 
varying  from  5^.  to  15Z.  per  cent,  on  advertisements  such  as  I  approve 
of.  I  have  received  twenty-four  orders  through  Mr.  Miller.  I  refused 
♦J.4.d1  *  great  number  of  Miller's  orders.  *He  carries  on  the  business 
-I  of  a  canyasser.  After  the  three  months,  the  defendant  said  '  Call 
next  Saturday  and  I  will  pay  youl'  I  had  no  arrangement  with  Miller 
more  than  with  any  other  person  who  collected  advertisements  for  me. 
I  never  took  an  order  except  in  writing.  When  the  orders  were  brought 
we  discussed  the  commission.  He  (Miller)  came  to  me  first  and  offered 
me  advertisements.  I  said  to  him,  ^  If  you  have  any  good  advertise- 
ments, and  bring  them  to  me,  and  if  I  approve  of  them  after  inquiry, 
and  I  insert  them,  I  shall  give  you  a  commission.'  This  particular 
advertisement  came  through  Miller,  and  I  paid  him  a  commission,  after 
making  inquiries.'     This  was  the  plaintiff's  case. 

*'  The  defendant  was  called,  and  said, — '  Miller  called  upon  me  in 
June  last  year.  He  called  frequently,  and  asked  me  to  advertise  in 
Hotson's  Time-Tables.'  Question, — 'What  representation  did  Miller 
make  to  induce  you  to  enter  into  the  written  contract  ?'  Objected,  inad- 
missible,— firstly.  Miller  not  being  agent  of  Hotson, — secondly,  attempt 
to  vary  written  document. 

"  Memorandum, — the  representation  alleged  being  that  the  10«.  was 
108.  per  month  for  the  whole  seven  books,  and  not  10«.  per  month  for 
each  of  the  seven  books. 

'^  Evidence  rejected  as  inadmissible. 

*'  Asked  to  be  left  to  the  jury.     Refused. 

^'  The  judge  adopted  the  interpretation  of  the  written  order  pat  upon 
it  by  the  plaintiff,  and  thereupon  directed  a  verdict  foi*  the  amount 
claimed  by  him.  If  the  judge  was  wrong  in  so  doing,  as  contended  by 
the  defendant,  a  new  trial  is  to  be  had ;  if  otherwise,  the  judgment  is  to 
be  affirmed." 

*4451       Joycey'^OTL  a  former  day,  obtained  a  rule  nisi  for  a  *new  trial 
-■  on  .the  ground  of  misdirection,  and  that  the  evidence  of  what 
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passed  between  Miller  and  the  defendant  at  the  time  the  order  was  given 
was  improperly  rejected. 

Laxton  showed  cause. — The  written  contract  is  ambiguous  on  the  face 
of  it;  and  therefore  evidence  of  what  was  said  by  the  plaintiff's  agent 
at  the  time  was  receivable  and  ought  to  have  been  admitted,  as  forming 
part  of  the  contract.  It  is  plain  that  the  defendant  was  induced  to  give 
the  order  by  the  fraudulent  statement  of  Miller.  The  whole  contract 
was  not  in  writing.  The  order  is  in  writing,  the  acceptance  oral ;  it  was 
for  the  jury,  therefore,  to  say  what  the  contract  between  the  parties  was. 
If  there  was  fraud,  the  evidence  was  admissible ;  and  whether  fraud  or 
not  was  properly  a  question  for  the  jury.  In  Dobell  v,  Stevens,  3  B.  & 
C.  623  (E.  C.  L.  R.  vol.  10),  5  D.  &  R.  490  (E.  C.  L.  R.  vol.  16),  where 
the  vendor  of  a  public-house  made  pending  the  treaty  certain  deceitful 
representations  respecting  the  amount  of  the  business  done  in  the  house, 
and  the  rent  received  for  a  part  of  the  premises,  whereby  the  plaintiff 
was  induced  to  give  a  large  sum  for  the  premises, — it  was  held  that  the 
latter  might  maintain  an  action  on  the  case  for  the  deceitful  representa- 
tions, although  they  were  not  noticed  in  the  conveyance  of  the  premises, 
or  in  a  written  memorandum  of  the  bargain,  which  was  drawn  up  after 
these  representations  were  made.  [Btles,  J. — Contemporaneous  fraudu- 
lent statements  avoid  the  contract :  but,  unless  fraAd  be  shown  the  con- 
temporaneous statements  by  parol  are  not  admissible.]  If  the  whole 
contract  had  been  in  writing,  undoubtedly  it  would  not  have  been  com- 
petent to  the  defendant  to  offer  parol  evidence  to  vary  it,  unless  fraud 
were  shown.  But,  where  part  of  the  contract  is  in  writing,  and  part 
oral,  the  whole  is  for  the  jury. 

*Jotfcey  in  support  of  the  rule. — The  defendant  having  had  all  r^^AAa 
the  benefit  he  could  derive  from  the  contract,  it  is  not  competent  '- 
to  him  now  to  rai«e  this  objection.  In  Clarke  v,  Dickson,  1  Ellis,  B.  &; 
E.  148  (£.  C.  L.  R.  vol.  96),  it  was  held  that  a  person  induced  by  fraud 
to  enter  into  a  contract  under  which  he  pays  money,  may,  at  his  option, 
rescind  the  contract,  and  recover  back  the  price  as  money  had  and 
received,  if  he  can  return  what  he  has  received  under  it :  but,  when  he 
can  no  longer  place  the  other  party  in  statu  quo,  as  if  he  has  become 
unable  to  return  what  he  has  received  in  the  same  plight  as  that  in 
which  he  received  it,  the  right  to  rescind  no  longer  exists;  and  his 
remedy  must  be  by  an  action  for  deceit,  and  not  for  money  had  and 
received.  So,  here,  the  defendant,  if  deceived,  may  have  a  remedy  by 
cross-action.  Besides,  if  he  had  intended  to  present  this  as  a  case  of 
fraud,  he  should  have  done  so  at  the  trial.  [Erle,  C.  J. — If  the  act 
were  clearly  fraudulent,  there  was  no  need  to  call  it  fraud.  But  I  must 
confess  I  see  no  indication  of  fraud  in  the  case :  and,  counsel  not  agree- 
ing, we  must  take  the  case  as  it  stands.  The  question  is  whether  this 
was  not  within  the  province  of  the  jury  to  determine.  According  to  the 
plaintiff's  evidence.  Miller  had  authority  to  get  proposals  for  contracts, 
subject  to  the  plaintiff's  approval  when  brought  to  him.  Accordingly, 
Miller  gets  the  defendant  to  sign  a  proposal,  and  takes  it  to  the  plain- 
tiff. It  becomes  a  contract  by  the  combination  of  the  written  proposal 
and  the  oral  acceptance.  The  whole  must  be  for  the  jury.]  The  entire 
contract,  it  is  submitted,  is  the  writing.  [Erlb,  G.  J. — If  Browne  had 
been  plaintiff,  as  the  contract,  as  you  call  it,  was  not  signed  by  Hotson, 
you  must  have  proved  by  oral  evidence,  that  Hotson  assented  to  it. 
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Btles,  J. — There  was  strong  evidence  to  show  that  Miller  was  the 
*M71  pl&iQtiff 's  agent.]   If  so,  the  contract  was  complete  at  the  *time, 

^  And  all  in  writing.  An  ordinary  building  contract  is  usaallj 
signed  by  the  builder  only.  If  Miller  was  not  the  plaintiff's  agent, 
there  was  a  contract  signed  by  the  defendant,  and  all  the  plaintiff  bad 
to  do  was  to  perform  the  work.  If  Miller  was  the  plaintiff's  agent, 
then  the  plaintiff  was  bound  by  his  acts  and  representations. 

Our.  adv.  vuU, 
Erle,  C.  J. — This  was  a  rule  for  a  new  trial  on  the  ground  of  a  mis- 
direction in  point  of  law,  or  the  refusal  to  receive  evidence  which  ought 
to  have  been  admitted.  The  action  was  brought  upon  a  contract,  signed 
by  the  defendant,  to  pay  a  given  sum  for  the  insertion  of  certain  adver- 
tisements in  a  publication  called  Hotson's  Local  Time-Tables.  We 
consider  the  point  which  is  referred  for  our  decision  to  be,  whether  evi- 
dence of  a  conversation  which  is  alleged  to  have  taken  place  at  the 
time  the  contract  was  entered  into,  was  admissible  to  vary  the  effect  of 
the  promise  the  defendant  signed.  It  was  contended  before  us  that  the 
defendant  was  induced  to  enter  into  the  contract  by  the  fraud  of  the 
plaintiff's  agent.  If  that  had  been  the  issue,  we  see  no  reason  for  doubt- 
ing that  the  evidence  tendered  would  have  been  admissible.  But,  as 
the  learned  counsel  for  the  plaintiff  denies  that  that  was  the  issue,  and 
the  judge's  notes  throw  no  light  upon  it,  we  are  of  opinion  that  the 
question  of  fraud  is  not  properly  before  us.  Then,  it  was  contended 
tnat  the  evidence  was  admissible  on  the  ground  that  the  construction 
of  the^ontract  was  for  the  jury.  We  think  not.  We  think,  that,  if 
the  promise  was  adopted  in  terms  by  the  plaintiff,  the  evidence  offered 
of  contemporaneous  conversation  to  vary  the  effect  of  the  promise  was 
not  admissible  or  proper  for  the  consideration  of  the  jury.  We  there- 
*4481  ^^^^  think  the  judge  was  *right  in  ruling  as  he  did,  and  conse- 

^  qoently  that  the  rule  for  a  new  trial  must  be  discharged. 
Under  the  circumstances,  however,  we  think  there  should  be  no  costs. 

Rule  discharged  without  costs. 
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The  pUintiff  haTing  claims  against  the  defendant  for  the  enforeement  of  which  he  had  inati- 
tated  a  snit  in  Chaooeryi  it  was  agreed,  that,  in  consideration  that  the  plaintiff  would  forbear 
to  proseonte  the  suit  and  abandon  the  same  and  his  claims,  the  defendant  promised  that  he 
wouldi  out  of  th€  flr§t  montjft  he  might  receiTC  from  W.  in  respect  of  his  claims  npon  him 
arising  out  of  the  B.  railway  contract,  hand  to  the  plaintiff  the  sum  of  500/.,  and,  out  o/^^y 
further  money  he  might  receiTC  from  W.  in  respect  of  the  same  contract,  101.  per  cent,  wpoa 
the  net  amount  which  he  might  so  from  time  to  time  receive,  until  such  per  centage  to  the 
plaintiff  should  amount  to  1300/.,  when  all  further  payments  by  the  defendant  were  to  coase, — 
it  being  understood  and  agreed  that  the  defendant  would  not  compromise  with  W.  without 
proTiding  for  the  plaintiff  the  aboTC-mentioned  1300^,  or  so  much  of  it  as  might  remain  due 
to  him  according  to  his  promise. 

One  payment  only  (of  2000/.)  having  been  made  to  the  defendant  by  W.  in  respect  of  his  claims 
arising  out  of  the  B.  railway  contract : — Held,  that  the  plaintiff  was  only  entitled  to  the 
600/.  thereout,  and  not  to  10/.  per  cent,  on  the  residue  thereof. 

In  an  action  to  recoTcr  the  600/.,  the  defendant  pleaded,  as  to  339/.,  that,  before  the  com- 
mencement of  the  suit,  the  plaintiff  was  indebted  to  one  S.  8.  in  the  sum  of  S3W. :  that  th« 
defendant,  at  the  request  of  the  plaintiff,  agreed  with  S.  S.  to  pay  him  the  339/.,  and  S.  S.  agreed 
to  accept  the  defendant  as  his  debtor  instead  of  the  plaintiff  for  that  sum ;  and  that  th* 
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defendant  wm  ftill  liable  to  pay  the  same  to  S.  8. : — ^Held,  no  answer  to  the  plaintiff's  claim, 
iDMmach  a«  the  plea  did  not  shoir  that  the  plaintiff's  liabilitj  to  S.  S.  was  discharged. 
Where  A.  has  a  monej  demand  against  B.,  and  B.  {though  a  truttet)  has  a  money  demand 
against  A.  which  bnt  for  the  intervention  of  the  tmst  would  hare  constituted  a  good  legal 
set-off  agaiiMt  A.'s  demaad,  the  latter  may  be  pleaded  by  way  of  equitable  set-off. 

Thb  first  count  of  the  declaration  stated  that  theretofore,  to  wit,  on 
the  5th  of  March,  1858,  the  plaintiff  had  certain  valid  and  bon&  fide 
claims  and  demands  against  the  defendant,  and  had,  in  order  to  enforce 
payment  and  satisfaction  thereof,  instituted  a  suit  in  the  High  Court  of 
Chancery  against  the  defendant ;  and  thereupon,  to  wit,  on  the  day  and 
jear  aforesaid,  in  consideration  that  the  plaintiff  would  at  the  defendant's 
request  forbear  to  prosecute  the  said  suit,  and  abandon  the  same  and 
his  aforesaid  claims  and  demands,  the  defendant  promised  the  plaintiff 
that  he  the  defendant  would  out  of  the  first  moneys  he  might  receive 
from  Mr.  Watson,  of  Parliament  Street,  in  respect  *of  his  the  r*44q 
defendant's  claim  upon  him  the  said  Mr.  Watson,  arising  out  of  '- 
the  Bahia  railway  contract,  hand  to  the  plaintiff  the  sum  of  500^.,  and 
oat  of  any  further  moneys  he  might  receive  from  the  said  Mr.  Watson 
in  respect  of  the  same  contract  10  per  cent,  upon  the  net  amount  which 
he  might  so  from  time  to  time  receive,  until  such  percentage  to  the  plain- 
tiff shoald  amount  to  the  sum  of  18002.,  when  all  further  payments  by 
the  defendant  were  to  cease ;  it  being  understood  and  agreed  between 
the  plaintiff  and  the  defendant  that  the  defendant  would  not  compro- 
mise with  the  said  Mr.  Watson  without  providing  for  the  plaintiff  the 
above-mentioned  1300/.,  or  so  much  of  it  as  mignt  remain  due  to  him 
according  to  his  promise :  Averment,  that  the  plaintiff  did  accordingly 
forbear  to  prosecute  the  said  suit,  and  did  abandon  the  same  and  his 
aforesaid  claims  and  demands ;  and  that  all  conditions  precedent,  matters, 
and  things  requiring  to  have  been  performed  and  to  have  happened  and 
existed  to  entitle  the  plaintiff  to  the  full  performance  of  the  said 
contract  by  the  defendant,  and  to  maintain  his  action  for  the  non- 
performance thereof  as  thereinafter  mentioned,  were  performed  and  did 
happen  and  exist  before  the  commencement  of  this  suit ;  yet  the  de- 
fendant to  keep  his  said  promise  wholly  failed,  and  had  not  at  any  time 
paid  the  said  sum  of  500L  or  any  part  thereof,  or  the  said  sum  of  lOL 
per  cent.,  or  any  part  thereof. 

There  was  a  second  count,  for  money  payable  by  the  defendant  to 
the  plaintiff  for  work  done  by  the  plaintiff  for  the  defendant  at  his 
request,  and  for  money  received  by  the  defendant  to  the  use  of  the 
plaintiff,  and  for  money  found  to  be  due  from  the  defendant  to  the 
plaintiff  upon  accounts  stated  between  them. 

First  plea, — as  to  the  first  count,  except  so  far  as  the  same  related  to 
the  sum  of  500L  therein  mentioned, — '''that  the  defendant  re-  rit^A^Q 
ceived  from  the  said  Mr.  Watson  no  moneys  whatever  in  respect  '- 
of  the  Bahia  railway  contract  over  and  above  a  certain  sum  paid  in  one 
payment,  that  is  to  say,  2000/.,  and  out  of  which  the  plaintiff  became 
entitled  to  the  said  sum  of  500Z.  and  no  more. 

Demurrer,  on  the  grottud  *^  that  the  plea  on  the  face  of  it  shows  that 
more  than  5001.  was  received  by  the  defendant,  within  the  meaning  of 
the  agreement  in  the  first  count." 

Fifth  plea, — as  to  so  much  of  the  declaration  as  related  to  the  sum 
of  4071.  is.j  parcel  of  the  said  sum  of  6002.  therein  mentioned, — by  way 
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of  defence  on  equitable  grounds,  that  the  plaintiff,  before  the  commence- 
ment of  this  suit,  by  his  promissory  note  promised  to  pay  certain  per- 
sons trading  under  the  name,  style,  and  firm  of  John  Eldred  &;  Co.,  or 
their  order,  on  demand,  the  sum  of  250Z. ;  and  the  said  persons,  before 
the  commencement  of  this  suit,  endorsed  the  said  note  to  the  defendant 
for  a  good,  valuable,  and  su£Scient  consideration,  who  then  became  and 
was  the  lawful  holder  thereof  and  entitled  to  receive  and  recover  from 
the  plaintiff  the  full  amount  of  the  said  note,  but  the  plaintiff  never  paid 
or  satisfied  the  amount  of  the  said  note  or  any  part  thereof:  that  the 
plaintiff,  before  the  commencement  of  this  suit,  by  his  other  promissory 
note  promised  to  pay  the  said  last-mentioned  persons,  or  their  order,  on 
demand,  the  sum  of  loll,  4^.  and  the  said  persons,  before  the  commence- 
ment of  this  suit,  endorsed  the  said  last-mentioned  note  to  the  defendant 
for  a  good,  valuable,  and  sufficient  consideration,  who  then  became  and 
was  the  lawful  holder  thereof  and  entitled  to  receive  and  recover  from 
the  plaintiff*  the  full  amount  of  the  said  last-mentioned  note,  but  the 
ULAt^-t-i   plaintiff  never  paid  or  satisfied  the  same  or  any  part  thereof :  *that 

^  afterwards,  and  whilst  the  defendant  continued  and  was  such  law- 
ful owner  of  the  said  notes  and  entitled  to  receive  the  proceeds  thereof 
and  payment  of  the  same,  he  the  defendant  handed  over  and  delivered 
the  said  note  to  one  Archibald  Dun  I  op  as  the  trustee  and  agent  of  the 
defendant,  and  for  his  the  defendant's  sole  use  and  benefit,  and  without 
any  value  or  consideration  whatever,  to  the  intent  and  on  the  express 
terms  and  agreement  that  he  the  said  Archibald  Dunlop  should  take, 
receive,  and  hold  them  as  such  trustee  and  agent  as  aforesaid,  and  should 
sue  the  plaintiff  upon  them  on  behalf  of  the  defendant,  to  recover  the 
amount  of  the  said  notes,  and  should  pay  over  the  proceeds  thereof  to 
the  defendant :  that  the  said  Archibald  Dunlop  always  held  the  said 
notes  on  the  said  terms  as  such  trustee  and  agent,  and  not  otherwise, 
and  that  there  was  never  at  any  time  any  value  or  consideration  for  his 
holding  the  said  notes,  except  as  aforesaid,  but  that,  from  the  time  of 
the  said  endorsements  to  the  defendant,  he  the  defendant  was  always 
entitled  to  receive  the  proceeds  of  the  same :  that,  afterwards,  and  in 
pursuance  of  the  said  agreement,  and  at  the  request  of  the  defendant, 
the  said  Archibald  Dunlop,'  as  such  trustee  and  agent  as  aforesaid,  sued 
the  plaintiff  in  the  Court  of  Common  Pleas  to  recover  the  amount  of 
the  said  notes ;  and  such  proceedings  were  thereupon  had,  that,  by  the 
consideration  and  judgment  of  the  said  court,  the  said  Archibald  Dun- 
lop recovered  against  the  now  plaintiff  in  the  said  action  a  certain  sum, 
to  wit,  444Z.  168.,  being  the  full  amount  of  the  said  promissory  notes, 
and  also  a  certain  other  sum,  to  wit,  30/.  1^.  2(2.,  for  his  costs  about  his 
suit  in  that  behalf  expended,  which  said  judgment  still  remained  in  full 
force,  unrecovered  and  unsatisfied :  that  the  said  judgment  was  obtained 
*4521   ^^  ^^^  defendant's  sole  expense  and  cost,  and  that  he  ^always  was 

-J  and  still  is  equitably  and  beneficially  entitled  to  the  same,  and  to 
the  proceeds  thereof,  and  the  said  Archibald  Dunlop  never  at  any  time 
had  or  now  has  any  equitable  or  beneficial  interest  therein,  but  was 
entitled  only  as  such  trustee  and  agent  as  aforesaid  on  behalf  of  the 
defendant ;  and  the  defendant  claimed  equitably  to  set  off  the  amount 
of  the  said  notes  recovered  under  the  said  judgment  against  the  said 
sum  of  4072.  4«.y  parcel,  &c.,  in  the  introductory  part  of  this  plea  men- 
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tioned,  and  to  which  this  plea  was  pleaded,  and  that  the  said  sums  were 
equal  in  amount. 

Demurrer,  on  the  ground  *'  that  the  sum  sought  to  be  set  off  is  not 
one  capable  of  being  set  off  in  equity." 

The  sixth  plea,  to  the  last  count,  was  similar  to  the  fifth  plea,  and 
there  was  a  demurrer  thereto  on  the  same  ground. 

Seventh  plea, — ^as  to  so  much  of  the  first  count  of  the  declaration  as 
related  to  the  sum  of  839/.,  parcel  of  the  said  sum  of  5002.  therein  men- 
tioned, and  also  as  to  the  plaintiff's  claim  in  respect  of  the  causes  of 
action  in  the  last  count  of  the  declaration  mentioned, — that,  before  the 
commencement  of  the  suit,  the  plaintiff  was  indebted  to  one  Samuel 
Smith  in  the  sum  of  8392.,  and  the  defendant,  before  the  commencement 
of  the  suit,  at  the  request  of  the  plaintiff,  agreed  with  the  said  Samuel 
Smith  to  pay  him  the  said  Samuel  Smith  the  said  sum  of  3392.,  and  the 
said  Samuel  Smith  agreed  to  accept  the  defendant  as  his  debtor  instead 
of  the  plaintiff  for  the  said  sum  of  8392.,  and  the  defendant  was  still 
liable  to  pay  the  same  to  the  said  Samuel  Smith,  whereby  the* plaintiff 's 
right  to  recover  the  said  sum  of  3392.  was  and  is  wholly  lost  and  ex- 
tinguished. 

Demurrer,  on  the  ground  '*  that  the  seventh  plea  sets  up  a  mere 
collateral  independent  agreement  not  in  any  way  connected  with  or 
relating  to  the  causes  of  action  to  which  the  seventh  plea  is  pleaded." 

^Eighth  plea, — ^as  to  so  much  of  the  first  count  of  the  declaration  r^c^co 
as  related  to  the  sum  of  1142.  9^.  5(2.,  parcel  of  the  said  sum  of  '- 
5002.  therein  mentioned,  and  also  as  to  the  plaintiff's  claim  in  respect  of 
the  causes  of  action  in  the  last  count  mentioned, — that,  before  the  com- 
mencement of  the  suit,  the  plaintiff  was  indebted  to  one  Alfred  Moore 
in  the  sum  of  1142.  9^.  5c2.,  and  the  defendant,  before  the  commencement 
of  the  suit,  at  the  request  of  the  plaintiff,  agreed  with  the  said  Alfred 
Moore  to  pay  him  the  said  Alfred  Moore  the  said  sum  of  1142.  9^.  5c2., 
and  the  said  Alfred  Moore  agreed  to  accept  the  defendant  as  his  debtor 
instead  of  the  plaintiff  for  the  said  sum  of  1142.  9^.  5d.,  and  that  the 
defendant  was  still  liable  to  pay  the  same  to  the  said  Alfred  Moore, 
whereby  the  plaintiff's  right  to  recover  the  said  sum  of  1142.  9«.  5c2.  was 
and  is  wholly  lost  and  extinguished. 

Demurrer,  on  the  same  ground  as  the  demurrer  to  the  seventh  plea. 

J.  Broum  (with  whom  was  Hawkins^  Q.  C),  in  support  of  the  demur- 
rer8.(a) — The  first  question  which  '^'arises  is  as  to  the  construction  r*A^A 
to  be  put  upon  the  contract  declared  on  in  the  first  count, —  ^ 

(a)  The  points  marked  for  ftrgmnent  on  the  put  of  the  plaintiff  were  aa  follows : — 
Aatotke  firtt  pUa, — "  That  it  is  bad,  inaamnoh  as  it  aisumes,  that,  upon  the  true  oonstmo- 
lion  of  the  agreement  deolared  npon  in  the  first  oount,  the  defendant,  on  reoeiTing  from  Watson 
in  one  payment  a  sum  exceeding  500/.,  was  only  bound  to  pay  to  the  plaintiff  the  amount  of 
SML,  and  not  the  additional  peroentage  stipulated  to  be  paid  by  the  agreement;  whereas,  the 
plaintiff  wiU  insist,  that,  npon  ^e  true  oenstruetion  of  the  agreement,  the  defenduit  was  bound 
to  pay  to  the  plaintiff  the  percentage  out  of  a  U  moneys  reoeiTed  by  the  defendant  from  Watson 
ezeesdiDg  the  amount  of  500/.,  whether  reoeiTed  in  one  payment  or  in  seyeral  payments." 

At  to  tiu  Ji/th  pUa, — «  That  that  plea  is  bad,  because  it  discloses  no  eross  equitable  debt 
wiuterer,  or,  if  any,  none  whieh  is  the  subject  of  equitable  set*off;  and  also  because  the 
alleged  equitable  set-off  is  not  shown  to  hare  arisen  out  of,  or  to  haTO  been  in  any  way  oon- 
neeted  with,  the  plaintiff's  legal  debt,  but  appears  to  haTO  been  wholly  distinct  therefrom  and 
collateral  thereto ;  and  also  because  a  court  would  not  restrain  by  ii^unotion  an  action  brought 
to  rseorer  a  legal  debt,  on  the  ground  of  the  existence  of  a  cross  equitable  debt,  without  some 
•th«r  and  farther  equity  entitling  to  a  decree  for  an  account  or  other  relief,  which  the  plea  does 
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whether  the  plaintiff  was  entitled  to  5002.  only  oat  of  the  20007.  received 
from  Watson,  or  to  500Z.  and  10  per  cent,  on  anything  beyond  that  sum 
i^LAt^ei-]   which  might  be  obtained.     *The  contention  on  the  part  of  the 

^  defendant  is,  that  the  10  per  cent,  is  to  be  chargeable  upon  the 
subsequent  payments  only.  The  plaintiff,  however,  submits  that,  though 
not  very  clearly  expressed,  the  agreement  is  that  the  500Z.  is  to  be  part 
of  the  13002.,  and  is  a  sum  to  be  paid  by  way  of  anticipation  of  the  10 
per  cent.  The  fifth  and  sixth  pleas  are  also  bad.  They  disclose  no 
cross  equitable  debts,  or,  at  all  events,  none  which  are  properly  the  sub- 
ject of  equitable  set-off.  To  constitute  a  good  equitable  set-off,  tlore 
must  be  some  connection  between  the  two  demands,  or  the  defemlant 
must  have  been  induced  to  give  credit  to  the  plaintiff  in  consequence  of 
his  debt  to  him.  In  Rawson  t^.  Samuel,  1  Cr.  &  Ph.  161,  it  was  held 
that  equitable  set-off  exists  in  cases  where  the  party  seeking  the  benefit 
of  it  can  show  some  equitable  ground  for  being  protected  against  his  ad- 
versary's demand:  the  mere  existence  of  cross-demands  is  not  sufiicient. 
Lord  Gott^nham,  C,  there  says:  '*  We  speak  familiarly  of  equitable  set- 
*4^61  ^^  ^^  distinguished  from  the  set-off  at  *law;  but  it  will  be  found 

•^  that  this  equitable  set-off  exists  in  cases  where  the  party  seeking 
the  benefit  of  it  can  show  some  equitable  ground  for  being  protected 
against  his  adversary's  demand.  The  mere  existence  of  cross-demands 
is  not  sufficient:  Whyte  v.  O'Brien,  1  Sim.  &  St.  551;  although  it  is 
difficult  to  find  any  other  ground  for  the  order  in  William  v.  Davies,  2 
Sim.  461,  as  reported.  In  the  present  case,  there  are  not  even  cross- 
demands,  as  it  cannot  be  assumed  that  the  balance  of  the  account  will 
be  found  to  be  in  favour  of  the  defendants  at  law.  Is  there,  then,  any 
equity  in  preventing  a  party  who  has  recovered  damages  at  law  from  re- 
ceiving them,  because  he  may  be  found  to  be  indebted,  upon  the  balance 

not  disclose ;  and  also  because  a  court  of  equity  would  not  by  reason  of  a  cross  equitable  debt 
restrain  an  ftotion  for  a  legal  debt  absolutely  or  perpetually,  and  tbat,  if  such  an  action  should 
be  restrained  at  all  by  a  court  of  equity,  it  would  also  take  the  accounts  between  the  parties." 

At  to  the  9ueth  pUa, — The  same  as  the  fifth,  with  this  addition,  **  that  the  sixth  plea  is  bad, 
because  it  is  not  averred  therein,  nor  does  it  appear  thereby,  that  the  amount  of  the  alleged 
equitable  set-off  equals  the  amount  of  the  legal  debt  to  which  the  sixth  plea  in  its  introduetion 
purports  to  be  pleaded." 

At  to  the  ttventh  pUa, — "  That  it  is  bad,  because  it  sets  up  a  mere  collateral  independent 
agreement  not  in  any  way  connected  with  or  relating  to  the  causes  of  action  to  which  the 
■CTenth  plea  is  pleaded,  as  an  answer  to  those  causes  of  action,  which  it  could  not  be  in  point 
of  law ;  and  also  that  it  is  bad,  because  it  does  not  in  any  way  appear  therefrom  that  it  was 
agreed  between  the  defendant  and  the  plaintiff  and  the  said  Samuel  Smith,  or  between  the 
plaintiff  and  the  defendant,  or  between  the  plaintiff  and  the  said  Samuel  Smith,  that  the  defend- 
ant should  become  the  debtor  of  the  said  Samuel  Smith  instead  of  the  plaintiff,  nor  that  upon 
and  by  the  defendant  becoming  instead  of  the  plaintiff  the  debtor  of  the  said  Samuel  Smith, 
the  debt  due  from  the  defendant  to  the  plaintiff  to  which  the  seventh  plea  is  pleaded  should  be 
satisfied  or  extinguished,  nor  that  the  debt  due  from  the  defendant  to  the  plaintiff  and  tl\at  due 
from  the  plaintiff  to  the  said  Samuel  Smith  should  be  exchanged ;  nor  does  the  seTcnth  plea 
show  any  merger,  satisfaction,  or  extinguishment  whaterer  of  the  debt  to  which  the  serenth 
plea  is  pleaded :  uid  that  the  scTenth  plea  is  also  bad,  because  in  its  introduction  it  ;urports 
to  be  pleaded  not  only  to  so  much  of  the  first  count  as  relates  to  the  sum  of  339/.,  parcel  of 
the  sum  of  5002.  therein  mentioned,  but  also  to  the  last  count,  whereas  the  plea  does  not  answer 
the  whole  of  the  causes  of  action  to  which  in  its  introduction  it  so  purports  to  be  pleaded, 
inasmuch  as  it  merely  answers  a  debt  due  to  the  plaintiff  of  339/.,  without  its  appearing  in  any 
way  from  the  plea  that  the  moneys  claimed  in  the  last  count,  or  any  part  thereof,  are  identical 
with  or  included  in  the  sum  of  339/.,  parcel  of  the  sum  of  500/.  in  the  first  count  mentioned, 
or  any  part  thereof." 

At  to  the  eighth  plea, — ^The  same  as  the  seventh,  substituting  the  name  of  Alfred  Moore  for 
that  of  Samuel  Smith,  and  the  sum  of  114/.  9s.  5c/.  for  389/. 
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of  an  unsettled  account,  to  the  party  against  whom  the  damages  have 
been  recovered?  Suppose  the  balance  should  be  found  to  be  due  to  the 
plaintiff  at  law,  what  compensation  can  be  made  to  him  for  the  injury 
he  must  have  sustained  by  the  delay  ?  Th^  jury  assess  the  damages  as 
the  compensation  due  at  the  time  of  their  verdict.  Their  verdict  may 
he  no  compensation  for  the  additional  injury  which  the  delay  in  payment 
may  occasion.  What  equity  have  the  plaintiffs  in  the  suit  for  an  ac- 
count to  be  protected  against  the  damages  awarded  against  them  ?  If 
they  have  no  such  equity,  there  can  be  no  good  ground  for  the  injunc* 
tioD."  That  is  confirmed  by  Fisher  v.  Baldwin,  11  Hare  352,  where  a 
qucere  is  suggested,  whether  equitable  set-off  is  not  confined  to  cases  in 
which  the  equity  of  the  bill  impeaches  the  title  to  the  legal  demand. 
[Btles,  J. — This  is  not,  and  never  was  a  legal  debt.]  The  rule  is  thus 
laid  down  in  Story's  Equity  Jurisprudence,  §  1436, — "  It  would  seem, 
that,  independently  of  the  statutes  of  set-off,  courts  of  equity^  in  virtue 
of  their  general  jurisdiction,  are  accustomed  to  grant  relief  in  all  cases 
where,  although  there  are  mutual  and  independent  debts,  yet  *there  r^^c'r 
is  a  mutual  credit  between  the  parties,  founded  at  the  time  upon  ■- 
the  existence  of  some  debts  due  by  the  crediting  party  to  the  other. 
By  mutaal  credit,  in  the  sense  in  which  the  terms  are  here  used,  we  are 
to  understand  a  knowledge  on  both  sides  of  an  existing  debt  due  to  one 
party,  and  a  credit  by  the  other  party,  founded  on  and  trusting  to  such 
debt  as  a  means  of  discharging  it.  Thus,  for  example,  if  A.  should  be 
indebted  to  B.  in  the  sum  of  10,0002.  on  bond,  and  B.  should  borrow  of 
A.  20002.  on  his  own  bond,  the  bonds  being  payable  at  different  times, 
the  nature  of  the  transaction  would  lead  to  the  presumption  that  there 
was  a  mutual  credit  between  the  parties  as  to  the  20002.  as  an  ultimate 
set-off  pro  tanto  from  the  debt  of  10,0002.  But,  if  the  bonds  were  both 
payable  at  the  same  time,  the  presumption  of  such  a  mutual  credit  would 
be  converted  almost  into  an  absolute  certainty.  Now,  in  such  a  case,  a 
court  of  law  could  not  set  off  these  independent  debts  against  each  other. 
But  a  court  of  equity  would  not  hesitate  to  do  so,  upon  the  ground, 
either  of  the  presumed  intention  of  the  parties,  or  of  what  is  called  a 
natural  equity.  If,  in  such  a  case,  there  should  be  an  express  agree- 
ment to  set  off  the  debts  against  each  other  pro  tanto,  there  could  be  no 
doubt  that  a  court  of  equity  would  enforce  a  specific  performance  of  the 
agreement,  although,  at  the  common  law,  the  party  might  be  reme- 
diless.'* '^In  the  next  place  (§  1436),  as  to  equitable  debts,  or  a  legal 
debt  on  one  side  and  an  equitable  debt  on  the  other,  there  is  great 
reason  to  believe,  that,  whenever  there  is  a  mutual  credit  between  the 
parties  touching  such  debts,  a  set-off  is  upon  that  ground  alone  maintain- 
able in  equity;  although  the  mere  existence  of  mutual  debts,  without 
such  a  mutual  credit,  might  not  even  in  a  case  of  insolvency  sustain  it. 
But  the  mere  existence  of  crosa-demands  will  not  be  sufficient  to  ri^Ati^Q 
^justify  a  set>off  in  equity.  Indeed,  a  set-off  is  ordinarily  ^ 
allowed  in  equity  only  when  the  party  seeking  the  benefit  of  it  can  show 
some  equitable  ground  for  being  protected  against  his  adversary's  de- 
mand,— the  mere  existence  of  cross-demands  is  not  sufficient.  A  fortiori, 
a  court  of  equity  will  not  interfere,  on  the  ground  of  an  equitable  set-off, 
to  prevent  the  party  from  recovering  a  sum  awarded  to  him  for  damages 
for  a  breach  of  contract,  merely  because  there  is  an  unsettled  account 
between  him  and  the  other  party  in  respect  to  dealings  arising  out  of 
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the  same  .contract."  In  the  note  to  that  section,  the  learned  editor 
(edit.  6)  says :  ^'  In  Green  v.  Dorling,  5  Mason  R.  212,  the  co\irt,  after 
citing  the  principal  decisions,  summed  up  the  result  in  the  following 
language:  *The  conclusion •  which  seems  deducible  from  the  general 
current  of  the  English  decisions  (although  most  of  them  have  arisen 
in  bankruptcy)  is,  that  courts  of  equity  will  set  off  distinct  debts, 
where  there  has  been  a  mutual  credit,  upon  the  principles  of  natural 
justice,  to  avoid  circuity  of  suits,  following  the  doctrine  of  com- 
pensation of  the  civil  law  to  a  limited  extent.  That  law  went 
further  than  ours,  deeming  each  debt  suo  jure  set  off  or  extinguished 
pro  tanto ;  whereas,  our  law  gives  the  party  an  election  to  set  off  if  he 
chooses  to  exercise  it.  But,  if  he  does  not,  the  debt  is  left  in  full  force,  to 
be  recovered  in  an  adversary  suit.  Since  the  statutes  of  set-off  of  mu- 
tual debts  and  credits,  courts  of  equity  have  generally  followed  the  course 
adopted  in  the  construction  of  the  statutes  by  courts  of  law,  and  have 
applied  the  doctrine  to  equitable  debts.  They  have  rarely  if  ever 
broken  in  upon  the  decisions  at  law,  unless  some  other  equity  in- 
tervened which  justified  them  in  granting  relief  beyond  the  rales  of 
law,  such  as  has  been  already  alluded  to.  And,  on  the  other 
hand,  courts  of  law  sometimes  set  off  equitable  asainst  legal  debts, 
mAtLQ-i  *^  in  Bottomley  t;.  Brooke,  cited  1  T.  R.  619.     The  American 

-■  courts  have  generally  adopted  the  same  principles,  as  far  as  the 
statutes  of  set-off  of  the  respective  states  have  enabled  them  to  act.' 
The  court  adhered  to  the  same  doctrine  in  Howe  v,  Sheppard,  2  Sum- 
ner, R.  409,  414,  416,  and  Gordon  v.  Lewis,  2  Sumner,  R.  628,  633, 
634."  [Williams,  J.,  referred  to  Jones  v.  Mossop,  3  Hare  668.  There, 
A.  was  indebted  on  bond  to  B. :  B.  died,  leaving  C.  his  sole  next  of 
kin,  who  obtained  letters  of  administration  of  his  estate.  The  estate 
of  B.,  after  all  debts,  &;c.,  were  paid,  left  a  clear  residue  exceeding  the 
amount  of  the  bond  debt.  A.  became  surety  for  C.  by  joining  in  pro- 
missory notes.  C.  became  an  insolvent  debtor,  and  A.  was  compelled 
to  pay  the  notes.  C.  died,  and  then  the  assignee  under  his  insolvency 
took  out  letters  of  administration  de  bonis  non  of  B.,  and  sued  A.  on 
the  bond :  and  it  was  held  that  A.  might  set  off  the  sums  which  he  had 
been  compelled  to  pay  as  surety  for  C.  against  the  bond  debt.  Btlbs, 
J.,  referred  to  Freeman  t;.  Lomas,  9  Hare  109.  It  was  there  held  that 
cross-demands  existing  in  separate  rights  are  not  in  equity  (except  under 
special  circumstances)  allowed  to  be  set  off  one  against  the  other;  and 
therefore  an  executor  and  trustee  of  a  legacy,  who  was  also  the  residu- 
ary legatee,  and  had  become  a  creditor  of  the  husband  and  administrator 
of  a  deceased  legatee,  was  not,  in  the  absence  of  any  special  agreement, 
allowed  to  set  off  his  debt  against  the  legacy  to  which  the  husband 
(having  survived  his  wife,  the  legatee)  was,  as  such  administrator,  en- 
titled.] Clark  V.  Cort,  Craig  &  Ph.  154,  will  be  relied  on  for  the  other 
side.  It  was  there  held,  that,  where  there  are  cross-demands  between 
two  parties  of  such  a  nature,  that,  if  both  were  recoverable  at  law,  they 
would  be  the  subject  of  legal  set-off,  then,  if  either  of  the  demands  is 
*4601   °^^^^^''  ^^  equitable  jurisdiction,  the  ^set-off  will  be  enforced  in 

-■  equity.  [Byles,  J. — That  is  much  nearer  the  point  than  anj 
case  you  have  yet  cited.]  The  ground  upon  which  it  is  put  by  the  Lord 
Chancellor,  it  is  submitted,  distinguishes  it  from  the  present  case. 
^^The  deed  of  1837,"  he  says,  '^  provided  for  the  past  and  future  trans- 
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actions  and  dealings  of  Groocock  and  Mansfield  &  Go. ;  and  it  provided 
that  it  should  ennre  as  a  security  to  whomsoever  should  carry  on  the 
business  of  Mansfield  &  Co.,  for  the  payment  of  all  moneys  due  in 
jrespect  of  such  transactions.  The  plaintiffs  are  now  the  persons  filling 
that  situation ;  they  are  therefore  not  merely  assignees  of  a  legal  debt 
without  the  privity  of  the  debtor,  but  they  are  assignees  of  the  debt  for 
whom  the  debtor  contracted  that  the  security  should  enure.  The  pro- 
perty has  been  sold,  and  the  amount  of  the  debt,  the  result  of  the  trans- 
actions and  dealings,  is  admitted  to  be  unascertained.  The  plaintiffs 
therefore  are,  as  assignees  of  this  debt,  and  by  contract,  entitled  to  what 
is  so  due,  and  to  the  application  of  the  proceeds  of  the  property  in  part 
payment.  The  case,  then,  is  not  that  of  a  mere  assignee  of  a  legal  debt 
coming  into  equity  to  have  the  benefit  of  a  set-off  which  he  could  not 
have  at  law."  [Bylbs,  J. — The  latter  part  of  the  judgment  in  Free- 
man V.  Lomas  is  in  your  favour.  The  Vice-Chancellor  assumes  it  to  be 
an  established  principle,  that  *'  where  one  demand  is  equitable  and  the 
other  legal,  there  is  set-off  in  equity,  if  there  would  be  set-off  at  law, 
had  both  the  demands  been  legal."]  Then,  the  seventh  and  eighth  pleas 
are  also  bad.  There  is  no  merger  or  extinguishment  of  the  oebt.  The 
three  parties  are  not  brought  together.  If  the  defendant  had  paid 
Smith  (or  Moore),  it  might  have  done ;  but,  without  actual  payment,  or 
at  least  an  agreement  to  discharge  the  plaintiff  from  his  original  debt, 
it  discloses  no  defence.  In  1  Wms.  Sannd.  210  a  (notes  to  Forth  r^^gi 
*v.  Stanton),  it  is  said :  *^  There  is  an  exception  to  the  general  ^ 
rule  of  law,  that  a  chose  in  action  cannot  be  assigned,  viz.,  that,  where 
there  is  a  debt  due  from  A.  to  B.,  and  a  debt  to  the  same  or  a  larger 
amount  due  from  C.  to  A.,  and  the  three  agree  that  G.  shall  be  B.'s 
debtor  instead  of  A.,  and  G.  promises  to  pay  B.,  the  latter  may  main- 
tain an  action  against  G. :  Wilso  v.  Goupland,  5  B.  &  Aid.  228 ; 
Hodgson  V.  Anderson,  8  B.  &  G.  842  (E.  G.  L.  R.  vol.  10),  6  D.  &  R. 
735  (E.  G.  L.  R.  vol.  16) ;  Fairlie  v.  Denton,  8  B.  &  G.  395,  2  M.  & 
R.  353.  But  it  is  a  necessary  ingredient  to  this  exception,  that  the 
original  debt  from  A.  to  B.  should  be  extinguished ;  for,  B.  cannot  sue 
C,  if  he  retains  the  right  to  sue  A. :  Guxon  v.  Ghadley,  3  B.  &  G.  591, 
5  D.  t  R.  417 ;  Wharton  v.  Walker,  4  B.  &  G.  163  (E.  G.  L.  R.  vol. 
10),  6  D.  &  R.  288."  That  necessary  ingredient  is  altogether  wanting 
here :  there  is  nothing  on  the  face  of  the  plea  to  show  that  the  plaintiff 
intended  to  discharge  the  defendant  till  he  paid  Smith.  In  Thomas  t;. 
Shillibcer,  1  M.  &  W.  124,t  in  assumpsit  against  two  defendants,  S.  and 
M.,  for  money  had  and  received,  the  defendants  pleaded,  as  to  252., 
parcel,  &c.,  that  on,  &c.,  they  were  carrying  on  business  in  partnership, 
and  employing  many  servants ;  that,  while  they  were  such  partners,  the 
plaintiff  deposited  with  them  as  such  partners  the  said  sum  of  252.,  as 
a  security  for  his  faithfully  accounting  fbr  all  moneys  received  by  him 
as  their  servant,  to  be  repaid  to  him  on  quitting  their  employ ;  that  they 
dissolved  partnership,  and  it  was  thereupon  agreed  between  them  that 
the  defendant  S.  should  take  upon  himself  the  payment  of  part  of  the 
debts,  and  retain  in  his  employ  certain  of  the  servants ;  and  that  the 
defendant  M.  should  take  upon  himself  the  payment  of  other  debts,  and 
retain  in  his  employ  others  of  the  servants ;  and  that,  in  pursuance  of 
such  agreement,  M,  took  upon  himself  the  payment  of  the  252.  to  the 
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*4621  P^^^^^^^9  ^^^  retained  the  plaintiff  in  his  ^sole  employ ;  and  that 
-I  the  plaintiff  had  notice  of  all  the  premises,  and  assented  to  such 
agreement  and  retainer  by  M.,  and  in  consideration  thereof  discharged 
S.  from  his  promise  as  to  the  25^  The  plaintiff  replied  that  M.  did  not 
retain  him  in  his  sole  employ,  nor  did  the  plaintiff  assent  to  such  agree- 
ment and  retainer,  or  discharge  the  defendant,  &c«  And  it  was  held, 
after  verdict  for  the  defendant  on  this  issue,  that  the  plaintiff  was  en- 
titled to  judgment  non  obstante  veredicto,  on  the  ground  that  no  con- 
tract was  shown  which  made  M.  solely  liable  to  the  plaintiff.  In  the 
course  of  the  argument,  it  was  urged  by  Barstow,  for  the  defendants, 
that  *'  the  legal  meaning  of  the  agreement  stated  in  the  plea,  is,  an 
agreement  by  M,  to  pay  the  plaintiff:"  whereupon  Parke,  B.,  observes, 
— '^  It  must  be  an  agreement  with  the  plaintiff,"  and,  upon  its  being 
urged  that  the  facts  amounted  to  this,  '^  that  both  parties  come  to  the 
plaintiff,  and  state  an  arrangement  between  them,  and  he  assents  to  it," 
the  learned  Baron  adds, — ^'  The  difficulty  is,  you  have  not  got  them 
all  together  on  the  face  of  your  plea."  That  is  precisely  the  defect 
here. 

Lu9hf  Q.  G.  (with  whom  was  Giffard)^  contr&.((i) — The  effect  of  the 
*46S1  ^S^^^™^^^  ^9  ^^  entitle  the  plaintiff  to  "^5001,  out  of  the  first 
-I  money  paid  by  Watson,  and  to  10/.  per  cent,  upon  all  subsequent 
payments  until  the  whole  should  amount  to  1300/.  The  word  ^'  further'* 
applies  not  to  amount,  but  to  the  future  payments  to  be  made  by  Watson 
on  account  of  the  Bahia  railway  contract.  Then,  as  to  the  fifth  and 
sixth  pleas,  which  claim  a  right  of  equitable  set-off, — the  cases  cited  on 
the  otner  side  have  no  application.  In  Rawson  v,  Samuel,  1  Gr.  k  Ph. 
161,  there  was  no  ascertained  debt  due  to  the  defendant  until  the  account 
was  taken,  and  then  and  not  till  then  it  would  become  a  legal  debt. 
Clark  V.  Cort,  1  Gr.  &  Ph.  154,  however,  is  identical  with  the  present 
case.  There,  the  plaintiffs  were  assignees  of  a  simple  contract  debt ; 
and  Lord  Gottenham  says, — ^}  The  deed  of  1837  provided  for  the  past 
and  future  transactions  and  dealings  of  Groocock  and  Mansfield  k  Co. ; 
and  it  provided  that  it  should  enure  as  a  security  to  whomsoever  should 
carry  on  the  business  of  Mansfield  &  Co.,  for  the  payment  of  all  moneys 
due  in  respect  of  such  transactions.  The  plaintiffs  are  now  the  persons 
filling  that  situation :  they  are  therefore  not  merely  assignees  of  a  legal 
debt  without  the  privity  of  the  debtor,  but  they  are  assignees  of  the  debt 
for  whom  the  debtor  contracted  that  the  security  should  enure.  The 
property  has  been  sold,  and  the  amount  of  the  debt,  the  result  of  the 
transactions  and  dealings,  is  admitted  to  be  unascertained.  The  plain- 
tiffs therefore  are,  as  assignees  of  this  debt,  and  by  contract,  entitled  to 
what  is  80  due,  and  to  the  application  of  the  proceeds  of  the  property 
in  part  payment.  The  case,  then,  is  not  that  of  a  mere  assignee  of  a 
legal  debt  coming  into  equity  to  have  benefit  of  a  set-off  which  he  could 
not  have  at  law.     As  equity  reoognises  the  assignee  of  a  debt  as  the 

(a)  The  points  marked  for  argnment  on  the  part  of  the  defendant  were  as  foUows  :>- 

Upon  the  demurrer  to  the  firet  pUa, — "  That,  upon  the  trae  constnietion  of  the  afreeaent 
declared  on,  only  5002.  became  payable  to  the  plaintiff  ont  of  the  first  moneys  defendant  sugfat 
receire  from  Watson,  whaterer  the  amount  of  such  moneys." 

Upon  the  demurrere  to  the  fifth  and  eixth  pleae, — **  That  the  sum  sought  to  be  set  off  eonstitstea 
a  good  set>off  in  eqnity." 

Upon  the  demurrere  to  the  eeventh  and  eighth  pleae,-^**  That  the  plea  disoloiei  an  extingaish 
ment  of  the  causes  of  action  to  which  it  is  pleaded." 
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creditor,  and  as  these  demands,  if  both  were  recoverable  at  law,  would 
be  the  subject  of  set-off,  so,  if  equity  has  jurisdiction  of  the  Rubject-niatter, 
it  *will  enforce  the  set-off."     otory's  Equity  Jurisprudence  sup-  r^^AaA 
ports  that  doctrine.     Where  the  one  claim  is  legal  and  the  other  ^ 
equitable,  equity  follows  the  law,  and  allows  the  set-off.     In  Whyte  v 
O'Brien,  1  Sim.  &  Stu.  551,  the  claim  could  not  have  been  set  off  at 
law.     Fisher  v.  Baldwin,  11  Hare  352,  is  substantially  the  same  as 
Rawson  v.  Samuel.     No  set-off  is  allowed  in  equity  in  respect  of  legal 
demands,  although  there  cannot  be  a  set-off  at  law,  the  demands  being 
in  autre  droit :  Harvey  t^.  Wood,  5  Madd.  459.    The  seventh  and  eighth 
pleas  are  clearly  good.     No  principle  of  law  can  be  more  clear  than 
this,  that,  if  my  creditor  agrees  with  me  to  pledge  my  credit  and  re- 
sponsibility for  his  debt  to  a  third  person,  and  that  third  person  accepts 
my  liability,  I  am  discharged  from  responsibility  to  my  original  creditor. 
The  plea  here  states  that  the  defendant,  at  the  plaintiff's  request,  agreed 
with  Smith  to  pay  him  the  plaintiff's  debt.     [Williams,  J. — Tou  must 
make  all  three  parties  to* the  agreement.     There  is  no  allegation  here 
of  any  communication  between  Smith  and  the  plaintiff.]     It  is  submitted 
that  that  does  suflSciently  appear.     Hart  v.  Alexander,  2  M.  k  W.  484,t 
is  precisely  in  point.     There,  the  plaintiff,  an  officer  serving  in  the 
King's  forces  in  India,  in  1815  deposited  money  with  A.,  B.,  C,  and 
D.,  bankers  in  Calcutta,  trading  under  the  firm  of  A.  &  Go.     In  1818, 
A.  came  to  England,  having  executed  a  deed  whereby  he  was  to  cease 
to  be  a  partner  m  the  firm  in  1822,  and  E.  was  to  be  admitted  a  partner 
in  his  room.     In  1822,  A.  accordingly  retired  from,  and  E.  came  into 
the  partnership,  and  the  dissolution  was   announced   in  the  Calcutta 
Gasette.     It  appeared  to  be  the  practice  of  the  firm  to  give  notice  of 
changes  of  partnership  to  their  customers  by  circular  letters :  there  was, 
however,  no  proof  that  any  letter  reached  the  plaintiff  announcing  A.'s 
retirement.     In  1822,  A.  become  a  candidate  *for  a  seat  in  the  rn^Aafi 
direction  of  the  East  India  Company,  and  repeatedly  published  ^ 
an  address  to  the  proprietors  of  East  India  Stock,  in  several  newspapers, 
stating  that  his  connection  with  mercantile  concerns  in  India  had  ceased. 
Two  of  these  newspapers  were  taken  in  at  the  reading-room  of  a  town 
where  the  plaintiff,  wno  had  returned  to  England,  was  there  resident. 
The  accounts  current  of  A.  &  Co.  were  transmitted  yearly  to  the  plain- 
tiff from  1817  to  1882,  and  the  rates  of  interest  allowed  on  them  varied 
several  times  after  the  year  1822.    In  1831,  the  plaintiff  executed  a 
power  of  attorney  to  the  then  members  of  the  firm  of  A.  k  Co.,  to 
collect  the  effects  of  a  testator  in  India.     In  1882,  A.  k  Co.  failed.     In 
1832,  the  plaintiff  executed  another  power  of  attorney  to  C.  (who  also 
had  then  retired  from  the  firm)  to  prove  debts  against  the  estate  of  the 
bankrupts  (naming  them,  and  describing  them  as  carrying  on  business 
under  the  firm  of  A.  &  Co.),  and  to  receive  dividends.     And  it  was  held 
diat  these  facta  constituted  sufficient  evidence  to  go  to  the  jury  to  show 
that  the  plaintiff  knew  that  A.  had  retired  from  the  firm  and  E.  had 
come  in  in  his  place;  and  that  he  had  acreed  to  discharge  A.  from 
liability,  and  take  the  new  firm  as  his  debtors.     [Bylbs,  J. — There, 
there  was  evidence  of  an  agreement  between  all  the  three  parties.]     So 
there  is  here.     In  Thompson  v,  Percival,  5  B.  &  Ad.  925  (E.  C.  L.  R. 
vol.'^27),  8  N.  &  M.  167,  A.  and  B.  being  partners,  A.  retired,  and  B. 
continued  the  business,  having  the  partnership  effects :  C,  a  creditor, 
c.  B.  K.  8.,  VOL.  IX. — 18 
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being  told  by  B.  that  he  must  look  for  payment  to  him  alone,  drew  i» 
bill  of  exchange  on  B.  for  his  debt :  the  bill  was  dishonoured,  and  C. 
gave  B.  time  to  pay :  and  it  was  held  that  these  facts  raised  a  question 
for  the  jury  whether  it  was  not  an  agreement  between  B.  and  C,  that 
G.  should  accept  B.  as  his  sole  debtor,  and  should  take  the  bill  of 
*4H61  ®^^^*°g®  ^'^^^  ^'™  alone  by  way  of  satisfaction  *for  the  debt  due 

-^  from  both.  [Williams,  J. — Has  Smith  or  Moore  lost  the  right 
to  sue  the  plaintiff?]  He  has  by  the  agreement.  [Williams,  J. — 
An  agreement  to  which  the  plaintiff  is  no  party !  Btles,  J. — It  is  not 
even  alleged  that  the  plaintiff  had  notice  that  Smith  assented  to  accept 
the  defendant's  responsibility.]  The  parties  have  all  acted  upon  the 
arrangement.  [Keating,  J. — Is  there  any  difference  between  this  case 
and  Tatlock  v.  Harris,  8  T.  R.  180  ?]  In  Lilly  v.  Hays,  5  Ad.  k  E. 
548  (E.  G.  L.  R.  vol.  31),  a  debtor  of  the  plaintiff  transmitted  a  sum  of 
money  to  the  defendant,  who  admitted  having  received  it,  and,  being 
afterwards  informed  that  it  was  meant  to  be  paid  to  the  plaintiff,  said 
that  he  would  so  pay  it :  these  statements  were  communicated  to  the 
plaintiff  by  the  defendant's  authority :  it  was  held,  that,  on  the  defend- 
ant's failing  to  pay,  the  plaintiff  might  sue  him  for  money  had  and 
received,  and  that  the  defendant  could  not  allege  a  want  of  consideration 
moving  from  the  plaintiff  to  himself.  [Williams,  J. — ^There  all  three 
were  parties  to  the  arrangement.]  The  plaintiff  here  authorizes  the 
defendant  to  attorn  (so  to  speak)  to  Smith ;  and  the  latter  assents  to 
the  attornment.  It  was  not  necessary  that  the  three  should  be  present 
all  together.  [Erlb,  C.  J. — The  utmost  the  plea  amounts  to  is,  that 
the  liability  of  the  defendant  is  accepted  by  Smith  as  a  collateral 
security.]  It  was  not  necessary  to  show  the  original  debt  to  have  been 
discharged.  It  was  enough  to  allege  that  the  defendant  was  accepted 
as  surety,  and  so  became  liable  to  Smith.  [Williams,  J. — What  con- 
sideration was  there  to  support  an  action  by  Smith  against  the  defend- 
ant ?]     Mere  forbearance  would  be  ample  consideration. 

Brown^  in  reply,  suggested  another  fatal  objection  to  the  sixth  and 
eighth  pleas,  viz.  that  they  were  no  answer  to  the  la$t  count,  and  there- 
fore were  bad  altogether. 
'*'4671       *^^^  asked  leave  to  amend  in  this  respect. 

-*  Erle,  0.  J. — As  to  the  construction  of  the  contract,  we  require 
a  little  time  to  consider.  As  to  the  fifth  and  sixth  pleas,  in  which  the 
defendant  relies  upon  an  equitable  set-off, — it  is  clear  that  the  plaintiff 
has  a  money  demand  due  to  him  from  the  defendant,  and  that  the 
defendant  has  through  his  trustee  Dunlop,  a  money  demand  against  the 
plaintiff,  which  but  fo  *  the  intervention  of  the  trustee  would  nave  con- 
stituted a  good  legal  set-off.  The  case  of  Clark  v.  Gort,  1  Cr.  &  Ph. 
154,  seems  to  me  to  be  a  distinct  authority  that  the  court  of  equity 
would  allow  the  defendant,  where  the  debt  is  due  to  a  trustee  for  him,  to 
have  all  the  benefit  he  would  have  had  if  the  debt  had  been  a  legal  debt 
due  to  himself  without  the  intervention  of  the  trust :  in  other  words,  the 
court  of  equity  would  have  allowed  the  set*off.  I  am  therefore  of 
opinion  that  our  judgment  must  be  for  the  defendant  upon  these  two 
pleas.  As  to  the  seventh  and  eighth  pleas,  which  are  pleaded  by  way  of 
accord  and  satisfaction,  I  am  of  opinion  that  they  are  bad  pleas.  It  is 
well  known  in  law,  that,  if  three  persons  stand  in  the  relation  in  w*hich 
the  plaintiff,  the  defendant,  and  Smith  are  stated  to  stand  in  the  seventh 
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plea,  and  the  three  agree  that  the  plaintiff  shall  be  discharged  of  tht; 
iebt  dae  from  him  to  Smith,  and  that  the  defendant's  liability  to  the 
plaintiff  shall  be  transferred  to  Smith,  the  agreement  may  be  pleaded 
as  a  discharge  by  the  defendant  of  the  debt  dae  from  him  to  the  plain- 
tiff. But  short  of  that  I  am  not  aware  that  there  would  be  any  valid 
defence.  I  see  nothing  on  the  face  of  the  plea  to  estop  Smith  from 
suiDg  the  plaintiff.  He  does  not  discharge  the  plaintiff  merely  because 
he  gets  by  way  of  collateral  security  the  defendant's  promise  that  he 
will  pay  him  the  debt  due  from  him  to  the  plaintiff.  These  two  pleas, 
therefore,  ♦in  my  judgment  fall  far  short  of  the  known  require-  r»4gQ 
ments  of  a  plea  of  accord  and  satisfaction,  and  consequently  ^ 
upon  the  demurrers  to  them  the  plaintiff  is  entitled  to  our  judgment. 

Williams,  J. — I  am  of  the  same  opinion.  As  to  the  fifth  and  sixth 
pleas,  I  apprehend  the  established  rule  of  equity  with  reference  to  set- 
off, is,  to  look  upon  the  beneficial  owner  as  the  real  owner,  and  by  in- 
junction to  compel  other  courts  to  regard  his  rights,  and  to  disregard 
the  legal  title  of  the  trustee.  That  being  so,  it  is  the  same  as  if  the 
debt  due  from  the  plaintiff  to  Dunlop,  the  trustee,  had  been  due  to  the 
defendant,  the  cestui  que  trust,  in  which  case  it  cannot  be  doubted  that 
it  would  constitute  a  good  legal  set-off.  Our  judgment  on  these  two 
pleas,  therefore,  must  be  fcr  the  defendant.  As  to  the  seventh  and 
eighth  pleas,  they  seem  to  me  to  amount  to  this, — ^I,  the  defendant,  am 
discharged,  because  I  took  upon  myself  the  debts  due  from  you,  the 
plaintiff,  to  Smith  and  to  Moore.  The  pleas,  however,  do  not  allege  that 
the  defendant  relieved  the  plaintiff  from  all  responsibility  in  respect  of 
the  debts  to  those  two  persons, — no  agreement  as  between  the  plaintiff 
and  Smith  or  the  plaintiff  and  Moore  that  he  the  plaintiff  should  in 
consideration  of  the  defendant's  taking  the  debts  upon  himself  be 
relieved  therefrom.  The  pleas,  therefore,  present  no  defence,  and  our 
judgment  mast  be  for  the  plaintiff. 
Btlbs,  J.,  and  Keating,  J.,  concurred.  Our,  adv.  vuU, 

Btlbs,  J.,  now  delivered  the  judgment  of  the  court: — 
All  the  questions  arising  on  this  record  were  disposed  of  by  the 
court  at  the  hearing,  except  the  ^demurrer  to  the  first  plea.  The  r^Aaa 
jadgment  on  that  demurrer  depends  on  the  construction  to  be  ^ 
pat  on  the  contract  set  out  in  the  firat  count  of  the  declaration.  That 
contract  may  be  fairly  open  to  several  constructions  not  necessary  to 
be  here  considered:  but,  with  reference  to  the  present  question,  we 
think  the  parties  (who  should  seem  to  have  been  dealing  with  large  sums 
of  money)  appear  by  the  contract  itself  to  have  contemplated  what  has 
actually  happened,  that  is  to  say,  a  first  instalment  paid  by  Mr.  Wat- 
son to  the  defendant  exceeding  5002.  Now,  the  contract  provides,  that, 
out  of  that  first  instalment,  500/.  shall  be  handed  over  by  the  defendant 
to  the  plaintiff,  and  does  not  in  terms  provide  for  the  payment  of  any 
proportion  or  percentage  on  the  residue  of  that  first  instalment, 
although  the  expression  '*  out  of"  should  seem  in  this  part  of  the  con- 
tract, as  it  clearly  does  in  the  next  clause,  to  import  that  there  will  be 
a  residue.  And  when  in  this  next  clause  the  contract  comes  to  deal 
with  the  10  per  cent,  it  states  out  of  what  funds  that  10  per  cent,  is  to 
come, — that  it  is  to  come  out  of  tkuj  further  money  $  paid  by  Watson  to 
the  defendant ;  by  which  provision  we  understand,  in  the  events  which 
have  happened,  that  the  stipulated  percentage  is  to  come  pro  rati  out 
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of  any  farther  instalment  or  instalments  paid  by  Watson  to  the  defend- 
ant beyond  the  first  instalment  of  2000/. 

No  more  than  one  instalment  by  Watson  having  been  received  by  the 
defendant,  the  plea  therefore  is  an  answer  to  any  claim  of  a  percentage 
ultrft  the  5007.  due  on  that  first  instalment. 

I  am  desired  by  the  Lord  Chief  Justice  to  say  that  he  concurs  in  this 
judgment  with  some  degree  of  doubt. 


±An(v\         *RAND  and  Another  v.  GREEN  and  Another. 
*^0]  Nov.  9. 

A  notice  of  a  meeting  at  which  a  charoh-rate  was  made  was  given  in  these  tenns, — ^Ths 
chnroh  wardens,  orerseen,  and  otKer  principal  inhabitant*  of  thia  pariah  are  rei|iiesled  to  meet 
in  the  vettry  on,  Ac,  at,  Ac,  to  examine  the  cbnrch wardens'  accoants  and  to  grant  them  a 
rate  ;"-— 

Held,  a  saffieient  notice  within  the  58  0.  3,  o.  69,  s.  1,  and  7  W.  4  A  1  Vict  c.  45,  s.  2,  altbongfa 
it  was  sworn  that  there  were  sereral  principal  inhabitantt  of  the  parish  who  wen  not  is  a 
position  to  be  rated,  and  several  others  who  teere  rated  hot  were  not  inhabitantt. 

Fhilbbick  moved  for  a  prohibition  to  th#  judge  of  the  Arches  Court 
of  Canterbury  commanding  him  to  stay  proceedings  in  a  certain  suit  for 
substraction  of  church-rate. 

The  afiidavits  upon  which  the  motion  was  founded  stated,  in  substance, 
that,  in  the  year  1859,  Joseph  Rand  and  William  Grimwade,  the  church- 
wardens of  Hadleigh,  in  Suffolk,  and  diocese  of  Ely,  and  province  of 
Canterbury,  instituted  a  suit  in  the  consistorial  and  episcopal  court  of 
Ely  against  John  Qreen  and  Joseph  Qreen,  two  of  the  parishioners  and 
inhabitants  of  Hadleigh,  for  the  recovery  of  6L  Is.  9df.  alleged  to  be  law- 
fully assessed  upon  them  as  such  parishioners  and  inhabitants  for  a 
church-rate  made  in  the  said  parish  in  the  month  of  July,  1858 :  That, 
on  Tuesday,  the  80th  of  August,  1859,  the  proctor  of  Rand  and  Grim- 
wade presented  letters  of  request  under  the  hand  of  the  chancellor  of 
the  consistorial  and  episcopal  court  of  Ely  lawfully  constituted,  bearing 
date  the  27th  of  August,  1859,  before  a  surrogate  of  the  said  diocese, 
which  the  said  surrogate  was  pleased  to  accept  and  to  decree  that  the 
suit  should  be  and  thereupon  the  suit  was  removed  from  the  said  consis- 
torial and  episcopal  court  of  Ely  into  the  Arches  Court  of  Canterbury: 
That,  on  the  2d  of  November,  1859,  the  said  proctor  of  Rand  and 
Grimwade  exhibited  in  the  said  Arches  Court  of  Canterbury  proxj 
under  the  hands  and  seals  of  Rand  and  Grimwade,  and  returned  de- 
cree,  and  the  said  John  Green  and  Joseph  Green  duly  appeared  in  the 
said  Arches  Court :  That,  on  Thursday,  the  2d  of  February,  1860,  the 
said  proctor  of  Rand  and  Grimwade  brought  in  a  libel  in  the  said  suit, 
"^4711  *^^'^  exhibits  thereto,  marked  No.  1,  No.  2,  No.  3,  and  No.  4. 
''  also  the  church-rate  book  marked  No.  5,  referred  to  in  the  said 
libel,  and  the  judge  of  the  said  Arches  Court,  to  hear  on  admission  of 
the  said  libel  and  exhibits  assigned  the  next  court  day :  That  the  first 
article  of  the  said  libel  pleaded,  amongst  other  things,  as  follows,— 
**'  That  the  parish  church  of  the  said  parish  of  Hadleigh  was  in  need  of 
certain  repairs ;  that  the  churchwardens  had  not  sufficient  funds  in  hand 
to  effect  such  repairs  and  to  provide  necessaries  for  the  decent  celebra- 
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tion  of  Divine  service  and  offices  therein,  and  for  the  other  expenses  ne- 
cessarily and  legally  incident  to  their  office  for  the  then  current  year ; 
wherefore  they,  the  churchwardens  aforesaid,  and  the  overseers  of  the 
poor,  and  other  the  parishioners  and  inhabitants  (rate-payers)  of  the 
Slid  parish,  on  the  14th  of  Jaly,  1858,  met  together  in  the  vestry-room 
of  the  said  parish  pursuant  to  notice  thereof  previously  and  duly  given 
according  to  law,  to  make  a  rate  in  order  to  raise  funds  for  the  purposes 
aforesaid ;"  and  the  said  article  then  proceeded  to  state  at  the  said 
meeting  the  making  of  a  church-rate  of  3d.  in  the  pound  was  proposed 
sod  seconded,  but  an  amendment  negatiying  the  same  was  carried, 
whereupon  a  poll  was  demanded  by  the  said  churchwardens,  and  duly 
had,  and  that,  in  the  result  of  the  said  poll,  the  said  rate  was  carried 
by  a  large  majority :  That  the  second  article  of  the  said  libel,  in  supply 
of  proof  thereof,  referred  to  the  original  vestry  meeting  book  of  the 
aforesaid  parish  of  Hadleigh,  and  annexed  four  paper  writings  to  the 
said  libel,  marked  respectively.  No.  1,  No.  2,  No.  8,  and  No.  4,  and  alleged 
and  proposed  that  marked  No.  1  to  be  and  contain  the  original  notice 
convening  the  said  vestry  meeting  of  the  14th  of  July,  1858 :  That  the 
third  article  of  the  said  libel  pleaded  that  the  said  John  and  Joseph 
Green,  at  the  time  of  making  the  said  rate,  were  joint  *occu-  rmAno 
piers  of  a  certain  farm  and  premises  in  the  parish  of  Hadleigh,  1- 
of  the  yearly  rateable  value  of  4872.,  and  that  they  were  duly  and 
legally  assessed  to  the  said  rate  at  the  sum  of  6L  13«.  9d. :  That  the 
notice  so  mentioned  and  referred  to  in  the  said  first  and  second  articles 
of  the  said  libel  was  as  follows, — '^  Notice  is  hereby  given.  The  church- 
wardens, overseers,  and  other  principal  inhabitants  of  this  parish  are 
requested  to  meet  in  the  vestry  on  Wednesday,  the  14th  July  instant, 
at  ^  past  9  o'clock  in  the  forenoon,  to  examine  the  churchwardens'  ac- 
counts and  to  grant  them  a  rate.  Given  under  our  hands  this  8d  day 
of  July,  1858.  J.  Rand,  W.  Grimwade,  churchwardens:"  That,  on 
the  22d  of  February,  1860,  the  judge  of  the  Arches  Court,  and  sitting 
as  such  judge  thereof,  heard  counsel  for  John  and  Joseph  Green  against 
the  admission  of  the  libel  to  proof,  and  for  Rand  and  Grimwade  in  be- 
half of  admitting  the  said  libel  to  proof;  and  it  was  objected  before 
the  said  judge  that  the  said  notice  convening  the  said  meeting  of  the 
said  14th  of  July,  1858,  was  insufficient,  on  the  following  grounds, — that 
no  parish  was  mentioned  by  name  in  the  said  notice,  and  that  conse- 
qaently  it  was  no  notice  to  the  parishioners  of  Hadleigh,  and  that,  from 
the  mere  circumstance  of  the  affixing  of  such  notice  on  the  doors  of  the 
parish  church  of  Hadleigh,  it  could  not  be  held  to  be  a  notice  to  the 
parishioners  or  rate-payers  of  that  parish, — that  the  said  notice  was 
not  m  its  terms  positive, — that  the  parish  or  vestry  or  any  meeting 
could  be  held,  it  containing  a  mere  request  to  meet,  and  not  an  absolute 
appointment  of  a  meeting, — ^and  that  the  notice  was  defective  on  the 
groond  that  by  its  terms  it  was  directed  to  the  churchwardens,  over- 
Beers,  and  principal  inhabitants  of  the  said  parish,  not  to  the  rate-payers 
or  parishioners  thereof  generally:  That  the  said  judge  of  the  said 
Arches  Court  overruled  all  the  said  objections  '*'to  the  said  notice,  r*4'7o 
and  held  that  the  same  was  good  and  sufficient  in  point  of  law,  '- 
and  admitted  the  said  libel  to  proof:  That  the  said  suit  in  the  said 
Arches  Court  is  still  pending  and  being  prosecuted  against  the  said 
John  and  Joseph  Green :  That  the  saia  John  and  Joseph  Green  are 
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adyised  and  believe  that  the  said  decision  of  the  said  jadge  of  the 
Arches  Court,  so  holding  the  said  notice  to  be  good  and  sufficieDt  in 
point  of  law,  and  admitting  the  said  libel  to  proof,  was  and  is  errone- 
oas  :  And  that  no  appeal  against  the  said  decision,  has  been  made  or  is 
pending. 

There  was  a  farther  affidavit  stating  that  there  now  are,  and  daring 
the  whole  of  the  jear  1858  there  were,  persons, — ^naming  three  clergy- 
men of  the  charch  of  England  and  a  solicitor, — ^who  were  inhabitants 
of  the  parish  of  Hadleigh,  but  who  by  reason  of  their  living  in  lodgings 
were  not  assessed  to  any  of  the  parochial  rates,  &c.,  and  that  there  were 
several  messaages,  lands,  hereditaments,  and  premises  in  the  tenure  or 
occupation  of  divers  persons  who  then  were  not  nor  ever  at  any  time  had 
been  resident  therein  or  thereupon,  and  who  were  not  then,  neither  had 
they  since  been,  inhabitants  of  the  parish,  but  who  nevertheless  then  were 
and  from  time  to  time  since  had  been  and  were  then  rated  and  assessed 
to  the  poor-rates  and  church-rates  from  time  to  time  made  in  the  said 
parish ;  and  that  among  such  persons  there  were  influential  persons  of 
good  standing  in  society,  some  of  whom  occupied  property  of  consider- 
able magnitude  in  the  parish,  and  contributed  largely  to  the  parochial 
charges. 

By  the  1st  section  of  Sturges  Bourne's  Act,  58  G.  8,  c.  69,  it  was 
provided  that,  '^  no  vestry  or  meeting  of  the  inhabitants  in  vestry  of  or 
for  any  parish  should  be  holden  until  public  notice  should  have  been 
given  of  such  meeting,  and  of  the  place  and  hour  of  holding  the  same, 
*4741  ^^^  ^^^  epecial  purpose  thereof,  three  days  '*'at  the  least  before  the 
^  day  to  be  appointed  for  holding  such  vestry,  by  the  publication 
of  such  notice  in  the  parish  church  or  chapel  on  some  Sunday  during  or 
immediately  after  Divine  service,  and  by  affixing  the  same,  fairly  writ 
ten  or  printed,  on  the  principal  door  of  such  church  or  chapel.'*  That 
provision  is  modified  by  the  7  W.  4  &  1  Vict.  c.  45,  s.  2,  which  requires 
the  notice  to  be  affixed  '^  on  or  near  to  the  doors  of  all  the  churches  and 
chapels  within  such  parish  or  place/'  In  Bacon's  Abridgment, 
Churchwardens  (G),  it  is  said,  that  ^'  the  churchwardens  have  iro  power 
to  make  any  rate  themselves,  exclusive  of  the  parishioners;  their 
duty  being  only  to  summon  the  parishioners,  who  are  to  meet  for  that 
purpose."  So,  in  Burn's  Ecclesiastical  Law,  Ghurch-Rate^  9th  edit. 
Vol  I.,  p.  378,  it  is  said,  that  ^^  rates  for  reparation  of  the  church  are 
to  be  made  by  the  churchwardens,  together  with  the  parishioners,  assem- 
bled upon  public  notice  given  in  the  church."  The  law  is  laid  down  in 
similar  terms  in  Steer's  Parish  Law,  3d  edit.  444.  In  Smith  v.  Deigh- 
ton,  8  Moore's  P.  C.  175,  it  was  held  that  it  is  essential  to  the  validity 
of  a  church-rate,  that  the  notice  summoning  the  parishioners  together 
should  clearly  apprise  them  of  the  special  purpose  for  which  the  Testry 
meeting  is  to  be  called.  Dr.  Lushington,  in  giving  judgment,  there 
says :  ''  Undoubtedly,  it  was  the  intention  of  the  legislature  in  framing 
this  statute  (58  6.  3,  c.  69),  to  provide  that  due  information  should  be 
given  to  all  the  parishioners  of  the  special  purpose  for  which  their  attend- 
ance is  required.  These  enactments  were  made  to  remedy  the  great 
evils  that  had  arisen  from  convening  a  meeting  upon  a  general  notice, 
the  parishioners  being  entirely  ignorant  of  the  particular  purpose  for 
which  they  were  called  upon  to  meet."  The  notice  in  question  is  de* 
fective  in  three  respects, — ^first,  it  is  no  notice  of  a  vestry, — secondly, 
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it  gives  no  certain  notice  that  a  ♦vestry  will  be  held — thirdly,  it 
is  not  a  notice  to  the  rate-payers  of  the  parish  of  Hadleigh,  but 
is  directed  to  the  wrong  persons,  viz.  "  to  the  churchwardens,  overseers, 
and  other  principal  inhabitants**  of  the  parish.  Rated  parishioners  are 
not  necessarily  inhabitants  of  the  parish :  Richardson  v.  Gladwin,  1 
Ellis,  B.  k  E.  138  (E.  0.  L.  R.  vol.  96).  This  notice  in  terms,  there- 
fore, inclndes  persons  who  have  no  right  to  attend  the  vestry,  and  ex- 
cludes some  who  have  a  right  to  attend.  Medland  v.  Paine,  4  Jurist, 
N.  S.  1283,  was  also  referred  to. 

Erlb,  G.  J. — I  am  of  opinion  that  there  onght  to  be  no  rule  in  this 
case.  The  duty  imposed  by  law  upon  the  churchwardens,  is,  to  give 
notice  to  those  who  hare  a  right  to  attend,  that  a  vestry  meeting  will 
be  held,  and  also  of  the  purpose  for  which  it  is  to  be  so  held.  The 
notice  in  question  appears  to  me  to  comply  substantially  with  these 
requisites.  It  is  a  notice  intended  for  the  parish  of  Hadleigh,  and  is 
affixed  on  or  near  the  parish  church  of  Hadleigh ;  and  it  is  in  these 
words, — "  Notice,  &c.  The  churchwardens,  overseers,  and  other  prin- 
cipal inhabitants  of*  this  parish  are  requested  to  meet  in  the  vestry  on 
Wednesday,  the  14th  July  instant,  at,  &c.,  to  examine  the  churchwar- 
dens' accounts,  and  to  grant  them  a  rate."  It  is  said  that  this  was 
calculated  to  mislead  those  to  whom  it  was  addressed.  But,  when  we 
consider,  that,  under  the^old  law,  when  the  notice  was  orally  given  in 
the  church, — as  many  of  us  will  remember, — it  was  in  terms  addressed 
to  ''the  inhabitants  of  this  parish,"  I  think  the  written  or  printed  notice 
is  much  more  capable  of  being  understood  if  it  is  directed  to  the  inhabit- 
ants of ''  this  parish,'*  the  parish  of  the  church  on  which  it  is  affixed, 
than  if  the  parish  were  designated  by  the  name  of  the  saint  to  whom  in 
former  days  it  was  dedicated.  Then,  is  the  notice  addressed  to  r^A'ra 
♦the  persons  who  have  a  right  to  attend  the  vestry  ?  At  common  ^ 
law,  all  the  residents  in  the  parish  would  be  included  in  the  invitation 
to  attend.  The  term  ''resident"  being  a  very  loose  term,  the  58  G.  3, 
c.  69,  gaye  a  more  defined  rule  whereby  to  ascertain  who  were  the 
parties  entitled  to  be  present,  viz.,  those  who  occupy  property  liable  to 
be  rated  at  that  meeting.  Is  this  notice  so  addressed  that  any  person 
having  a  right  to  attend  could  reasonably  consider  himself  excluded  by 
it  ?  No  case  has  ever  decided  that  the  notice  must  be  addressed  to  per- 
sons occupying  rateable  property  in  the  parish :  and  the  argument  of 
Mr.  Philbriek  has  failed  to  satisfy  me  that  any  inhabitant  of  the  parish 
of  Hadleigh  who  is  liable  to  be  rated,  could  consider  himself  excluded 
from  the  vestry  by  the  terms  of  this  notice.  It  is  said  that  there  are 
certain  persons  to  whom  this  document  would  seem  to  be  addressed  who 
are  merely  lodgers,  and  therefore  are  not  entitled  to  be  present  at  the 
vestry  meeting.  That,  however,  can  hardly  be  relied  upon  as  a  tangi- 
ble objection.  Then  it  is  said  that  this  is  not  a  notice^  but  a  mere 
reqiust  to  attend.  The  adoption  of  language  of  common  courtesy  surely 
will  not  vitiate  a  notice.  There  is  a  clear  intimation  here  that  a  vestry 
meeting  will  take  place  at  the  time  and  place  mentioned,  and  for  the 
purpose  mentioned,  viz.,  to  make  an  ordinary  church-rate.  If  this  had 
been  a  meeting  for  the  making  of  a  church-rate  for  any  unusual  purpose, 
— for  instance,  for  the  purpose  of  raising  a  sum  to  pay  off  money  bor- 
rowed,— that  should  have  been  specifically  expressed  on  the  face  of  the 
notice.     But  this  is  professedly  for  an  ordinary  church-rate ;  and  I  think 
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nobody  who  wished  to  understand  it  could  possibly  be  misled  by  it.  It 
requires  some  degree  of  astuteness  to  find  any  fault  with  it.  I  moat 
confess  my  utter  inability  to  see  that  this  notice  is  open  to  any  objection. 
*4771  *Btles,  J.(a) — I  also  am  of  opinion  that  this  is  a  perfectly 
-'  good  notice.  In  country  parishes,  the  persons  whose  duty  it  is 
to  give  these  notices  are  usually  not  very  learned  or  very  skilled  in 
language :  these  documents,  therefore,  should  receive  a  liberal  and  not 
a  strict  and  forced  construction.  I  entirely  agree  with  my  Lord,  that, 
when  one  sees  that  this  notice  is  issued  by  the  churchwardens,  and  pur- 
ports to  convene  a  meeting  in  the  vestry  for  the  purpose  of  granting 
them  a  rate,  it  is  impossible  to  doubt  that  it  was  intended  at  that  meet- 
ing to  make  a  church-rate.  As  to  the  objection  that  the  notice  is  bad 
because  it  is  addressed  to  ^Hhe  churchwardens,  overseers,  and  other 

C'ncipal  inhabitants  of  this  parish,"  and  therefore  includes  some  who 
e  no  right  and  excludes  others  who  have  a  right  to  attend  the  meet- 
ing,— it  cannot  be  doubted  that  the  notice  would  have  been  perfectly 
good  if  it  had  been  addressed  to  "  the  inhabitants  of  this  parish"  gene- 
rally. The  addition  of  the  word  *^  principal"  only  shows  that  the  word 
*^  inhabitants"  was  not  intended  to  include  every  person  who  sleeps  in 
the  parish.  All  it  means  is,  inhabitants  who  are  in  a  superior  station  to 
some  others,-— persons,  it  may  be,  who  in  respect  of  their  being  rate- 
payers are  principal  or  superior  to  others  who  do  not  enjoy  the  privilege 
of  being  taxed.  As  to  the  description  of  the  parish  as  '^  this  parish," 
instead  of  ^^  the  parish  of  Hadleigh,  I  think  it  is  quite  sufficient.  Even 
if  it  had  said  '^  this  parish,"  and  had  then  gone  on  and  described  the 
parish  by  a  wrong  name,  I  incline  to  think  the  maxim  of  Lord  Bacon, 
**  Prs^entia  corporis  tollit  errorem  nominis,"  would  have  applied.  If  I 
give  to  John  Smith  a  ring,  saying  at  the  time  ^^  I  give  you  this  ruby 
ring,"  and  the  ring  is  a  diamond  ring  and  not  a  ruby,  that  would  be  a 
*4781  S^^  *g}f^  of  ^^6  thing  actually  handed  over.  Here,  the  notice 
^  being  stuck  up  on  the  church,  it  is  the  same  as  if  it  had  in  terms 
addressed  itself  to  ^'  the  inhabitants  of  the  parish  on  the  church  of  which 
this  notice  is  affixed."  I  think  we  should  be  encouraging  idle  and  mis- 
chievous objections  to  these  notices,  if  we  sanctioned  the  minute  criticism 
here  sought  to  be  applied. 

Keatino,  J. — I  am  of  the  same  opinion.  It  is  no  doubt  proper  that 
these  notices  should  be  required  to  state  with  reasonable  accuracy  the 
persons  who  are  to  attend  and  the  object  for  which  their  attendance  is 
desired.  But  they  must  at  the  same  time  receive  a  reasonable  construc- 
tion. I  think  this  notice  is  sufficient,  and  that  we  ought  not  to  cast  any 
doubt  upon  it  by  granting  a  rule.  Rule  refttsed.(6) 

(a)  WiUiamB,  J.,  wm  engaged  in  the  Diroree  Court 

(6)  A  limilar  ippUoMion  wm  made  to  the  Court  of  Szoheqaer,  and  with  the  like  rcfoli. 
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The  eovrt  rafaaed  a  rnle  for  payment  of  money  ander  an  award,  where  it  appeared  that  the 
eoBt4  (onasoertained)  of  certain  proceedingi  in  Chancery  were  payable  to  the  other  party  under 
the  same  award. 

By  an  order  of  reference  made  at  the  last  Surrey  Assizes,  a  verdict 
was  found  for  the  plaintiff  for  the  sum  claimed  in  the  declaration,  subject 
to  the  award  of  a  barrister,  who  was  empowered  to  direct  that  the  ver- 
dict should  stand  for  such  sum  as  he  should  think  proper,  and  to  whom 
ih€  catue  and  all  matter$  in  difference  between  the  partiee  were  referred, 
to  order  and  determine  what  he  should  think  fit  to  be  done  by  either  of 
them  respecting  the  matters  in  dispute, — the  costs  of  the  cause  to  be 
paid  to  the  plaintiff  by  the  defendant,  and  the  costs  of  the  reference  and 
award  to  be  in  the  ^discretion  of  the  arbitrator,  who  was  em-  r^^YO 
powered  to  direct  and  award  to  and  by  whom  and  in  what  manner  ■- 
the  same  should  be  paid. 

By  a  judge's  order  of  the  7th  of  May,  1860,  it  was  directed  that  the 
costs  of  the  cause  should  abide  the  event  as  to  the  amount  of  damages 
awarded. 

The  arbitrator  made  his  award  on  the  9th  of  October,  as  follows : — 

'^  I  award  that  there  is  not  nor  was  there  at  any  time  a  partnership 
inter  se  between  the  plaintiff  and  the  defendant :  And  I  award  and 
direct  that  the  proceedines  now  pending  in  the  Court  of  Chancery  be- 
tween the  plaintiff  and  the  defendant  be  stayed,  and  that  the  costs 
thereof  be  paid  by  the  plaintiff:  And  I  further  award  and  assess  the 
damages  to  which  the  plaintiff  is  entitled  for  the  determination  of  his 
employment  and  alleged  interests  in  the  business,  and  for  his  being 
charged  at  the  Mansion  House  and  imprisoned,  and  indicted  at  the 
Central  Criminal  Court,  at  the  sum  of  20«. ;  and  I  award  and  direct 
that  the  verdict  found  for  the  plaintiff  in  the  said  cause  shall  stand  for 
that  sum ;  and  I  further  award  that  there  is  due  from  the  defendant  to 
the  plaintiff  a  balance  of  482.  6«.  Id. ;  and  I  award  and  direct  that  such 
balance  be  paid  by  the  defendant  to  the  plaintiff:  And  I  further  award 
and  direct  that  the  action  for  slander  now  pending  by  the  plaintiff 
against  the  defendant  be  stayed,  but  that  the  costs  thereof  be  paid  by 
the  defendant :  And  I  further  award  and  direct  that  the  plaintiff  and 
the  defendant  do  each  bear  his  own  costs  of  the  reference  and  pay  one* 
half  the  costs  of  this  award ;  and  that,  if  either  party  shall  in  the  first 
instance  pay  the  whole  or  more  than  half  the  costs  of  the  award,  the 
other  party  shall  repay  him  so  much  of  the  amount  as  shall  exceed  the 
half  of  the  last-mentioned  costs." 

The  whole  of  the  costs  of  the  award,  amounting  to  1082.  11$.  lOd., 
was  paid  by  the  plaintiff. 

*0n  the  19th  of  November,  the  defendant  was  personally  served,  ^4140  a 
and  payment  of  the  sum  of  48/.  6«.  7d.,  the  balance  mentioned  ^ 
in  the  award  and  thereby  ordered  to  be  paid  by  the  defendant  to  the 
plaintiff,  and  also  the  sum  of  511.  16$.  lid.,  the  moiety  of  the  sum  so 
paid  by  the  plaintiff  to  the  arbitrator  for  his  award,  were  duly  demanded 
of  him,  but  they  remained  unpaid. 

Upon  an  affidavit  setting  forth  the  above  facts,  and  further  alleging 
that  the  plaintiff  claimed  no  costs  against  the  defendant  in  respect  of  the 
action  of  slander  referred  to  in  the  award. 
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Macdonnelly  on  a  former  day  in  this  term,  obtained  a  rule  calling 
upon  the  defendant  to  show  cause  why  he  should  not  be  ordered  to  pay 
the  above  two  sums. 

0.  Clark  showed  cause,  upon  an  affidavit  which  stated,  that,  amongst 
the  matters  referred  was  included  a  question  of  alleged  partnership  b^ 
tween  the  parties,  to  establish  which  the  plaintiff  had  filed  a  bill  in 
Chancery,  as  to  which  the  arbitrator  by  his  award  directed  that  the  pro- 
ceedings should  be  stayed  and  the  costs  thereof  paid  by  the  plaintiff; 
that,  in  consequence  of  such  direction  in  the  award,  the  defendant's 
attorney  conferred  with  counsel  as  to  the  proper  course  to  be  adopted 
for  the  purpose  of  terminating  the  suit,  and  he  advised  that  the  court 
should  be  moved  that  the  proceedings  be  stayed  and  the  plaintiff's  bill 
dismissed  with  costs ;  that  he  accordingly  instructed  counsel  to  make 
such  motion,  and  notice  thereof  was  given  to  the  plaintiff's  solicitors ; 
that,  on  the  15th  instant,  a  motion  to  that  effect  was  made,  the  defend- 
ant's counsel  at  the  same  time  stating  that  it  was  not  desired  that  the 
costs  of  the  Chancery  proceedings  should  be  at  once  paid  to  the  defend- 

*4R11  ^°^'  ^^^  ^°'y  ^^^^  ^^^  amount  of  sucli  costs  ^should  be  ascer- 
•J  tained,  in  order  that  they  might  be  set  off  against  the  482.  6$. 
7(2.  and  the  moiety  of  the  arbitrator's  fee  payable  to  the  plaintiff  under 
the  award ;  that  such  application  was  opposed  by  counsel  on  behalf  of 
the  plaintiff,  on  the  ground  that  it  was  irregular,  as  the  award  had  not 
been  made  a  rule  of  the  Court  of  Chancery,  and  that  it  was  premature, 
as  the  time  within  which  either  party  could  move  to  vary  the  award  had 
not  elapsed ;  and  that  the  Vice- Chancellor  (Sir  W.  P.  Wood),  refused  to 
dismiss  the  application  as  asked,  and  stated  as  his  opinion  that  the 
motion  was  not  irregular,  the  application  not  being  to  enforce  the  award, 
but  he  thought  it  premature  for  the  reason  above  stated,  and  be  directed 
that  it  should  stand  over  to  the  first  seal  in  the  sittings  after  term,  with 
liberty  for  the  defendant  to  apply,  should  the  plaintiff  seek  to  enforce 
payment  of  the  moneys  payable  to  him  under  the  award.  Clark  sub- 
mitted that  the  plaintiff  was  not  in  a  position  to  sustain  this  motion, 
inasmuch  as  the  case  was  not  one  in  which  an  attachment  could  have 
been  granted ;  and  that,  if  the  rule  were  made  absolute,  the  defendant 
would  be  deprived  of  his  opportunity  of  setting  off  the  costs  of  the  pro- 
ceedings in  Chancery. 

Macdonnelly  in  support  of  his  rule,  submitted  that  the  costs  of  the 
Chancery  proceedings  could  not  legitimately  form  the  subject  of  a  set-off 
against  the  plaintiff's  demand  under  the  award  until  those  costs  had 
been  taxed  and  ascertained. 

Erle,  C.  J. — I  am  of  opinion  that  this  rule  should  be  discharged. 
The  application  is  for  a  rule  under  the  1  &  2  Vict.  c.  110,  s.  18,  for 
payment  of  money  due  under  an  award.  The  affidavits  show  it  to  be  at 
least  doubtful  whether  the  balance  may  not  be  in  the  defendant's  favour. 
*4821  ^^  ^^^  events,  I  am  satisfied  that  ^there  is  something  due  from 
^  the  plaintiff  to  the  defendant  which  ought  to  be  set  off  against 
the  plaintiff's  claim  under  the  award.  If  there  had  been  any  undue 
delay  on  the  defendant's  part,  there  might  be  ground  for  this  applica- 
tion :  but  there  is  no  such  suggestion,  and  the  general  tendency  of  the 
affidavits  negatives  it. 

Btlbs,  J. — It  is  clear  that  the  whole  sum  sought  to  be  recovered  by 
this  rule  is  not  due  to  the  plaintiff,  but  is  subject  to  a  cross^demand 
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which  arises  out  of  the  same  award.     I  will  only  add  that  it  has  been 
held  by  Parke,  B.((i)  that  rules  of  this  nature  resemble  motions  for 
attachment,  and  will  only  be  granted  where  the  circumstances  are  such 
as  to  justify  that  course  of  proceeding. 
The  rest  of  the  court  concurring, 

Rule  discharged  with  costs. 

(a)  S«e  In  re  Laing  and  Todd,  13  G.  B.  278  (E.  C.  L.  B.  toI.  76). 
END  OF  MICHAELMAS  TEBM. 


♦IN  THE  EXCHEQUER  CHAMBER.         [HSS 


JORDAN  V.  ADAMS.    Feb.  8. 

Deriie  of  lands  to  tnisteoi,  upon  trast  "  to  permit  and  saffer  W.  J.  to  occupy  and  tnjoj,  or  to 
rcoeire  and  take  the  ranta,  issues,  and  profits  thereof  for  his  own  use  and  benefit  daring  his 
natural  life ;  and,  after  the  deoease  of  W.  J.,  then  to  permit  and  suffer  th$  heirt  male  of  hit 
hwiy  to  occopy  and  e^joy  the  same,  or  to  reoeire  and  take  the  rents,  issues,  and  profits 
thereof  for  their  several  natural  Ures,  in  succession,  according  to  their  respectiye  seniorities, 
or  in  such  parts  and  pitportions,  manner  and  form,  and  amongtt  them,  as  the  said  W.  J., 
ikeir  father,  shall  by  deed  or  will  direct,  limit,  or  appoint;  and,  in  default  of  such  issue  male 
of  the  said  W.  J.,  then  oyer :" — 

Held— in  the  Exchequer  Chamber, — ^by  Cookbum,  C.  J.,  and  Wightman,  J.,  that  W.  J.  took 
an  estate  for  life  only ;  and  by  Martin,  B.,  and  Channell,  B.,  that  he  took  an  estate  taiL 

This  was  an  action  brought  by  the  plaintiff  against  the  defendant,  to 
recover  damages  for  the  non-completion  of  a  contract  entered  into 
between  the  plaintiff  and  Thomas  Adams,  deceased,  for  the  purchase  by 
the  said  Thomas  Adams,  deceased,  from  the  plaintiff,  of  a  certain  farm, 
lands,  and  hereditaments  situate  in  Armscott,  in  the  county  of  Wor- 
cester ;  and  by  a  judge's  order  a  case  was  stated  for  the  opinion  of  the 
Court  of  Common  Pleas.  The  case  stated,  that,  on  or  about  the  IStlx 
of  May,  1825,  John  Jordan,  of  Armscott,  by  his  last  will  and  testament 
in  writing,  bearing  date  the  day  and  year  last  aforesaid,  and  duly  exe- 
cuted and  attested  as  by  law  required  for  passing  real  and  personal 
property,  gave  and  devised  as  follows : — (a) 

^  5.  And,  as  to  all  other  my  freehold  and  leasehold  estates  situate  at 
Armscott  aforesaid,  consisting  of  various  messuages,  buildings,  home- 
stalls,  cottages,  and  seven  yard  lands  and  a  half,  with  right  of  common 
thereunto  respectively  belonging,  the  said  close  called  Tubb's  Close,  and 
all  other  my  freehold  and  leasehold  estates,  closes,  lands,  heredita- 
ments, and  premises  at  Armscott  aforesaid,  with  the  commons  and  other 
*rights,  members,  and  appurtenances  thereunto  respectively  be-  r^AfiA 
longmg,  I  direct  and  appoint  my  said  trustees,  their  heirs,  exe-  ^ 
cutors,  administrators,  and  assigns,  to  stand  and  remain  seised  and  pos- 
sessed of,  and  to  permit  and  suffer  my  said  kinsman  the  said  William 

(a)  The  whole  will  was  made  part  of  the  case,  and  is  set  out  8  0.  B.  N.  S.  748  (E.  C.  L.  B. 
▼oL  9$)  j  but  the  filth  clause  was  the  one  upon  which  the  decision  ultimately  tuvned. 
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Jordan  (the  plaintiff),  son  of  my  said  cousin  Richard,  to  occupy  and 
enjoy  or  to  receive  and  take  the  rents,  issues,  and  profits  thereof  for 
his  own  use  and  benefit  during  his  natural  life :  And  I  charge  the  same 
several  estates  with  the  payment  of  an  annuity  of  50Z.  a  year  to  his 
father  the  said  Richard  Jordan,  which  annuity  I  direct  shall  be  paid 
him  half-yearly  during  his  natural  life,  and  I  devise  and  bequeath  the 
same  to  him  accordingly :  And,  after  the  decease  of  the  said  William 
Jordan,  then  to  permit  and  suffer  the  heirs  male  of  his  body  to  occupy 
and  enjoy  the  same,  or  to  receive  and  take  the  rents,  issues,  and  profits 
thereof  for  their  several  natural  lives,  in  succession,  according  to  their 
respective  seniorities,  or  in  such  parts  and  proportions,  manner  and 
form,  and  amongst  them,  as  the  said  William  Jordan  their  father  shall 
by  deed  or  will  duly  executed  and  attested  as  by  law  is  required  for 
devising  and  disposing  of  real  estates,  direct,  limit,  or  appoint:  And, 
in  default  of  such  issue  male  of  the  said  William  Jordan,  then  upon 
trust  to  and  for  the  use  of  his  brother  Richard  Jordan,  a  younger  son 
of  my  said  cousin  Richard,  and  his  heirs  male,  in  such  parts  and  propor- 
tions, manner  and  form,  as  he  the  said  Richard  Jordan  the  younger 
shall  by  deed  or  will  duly  executed  as  aforesaid  direct  or  appoint, 
charged  and  chargeable,  nevertheless,  and  I  do  accordingly  hereby 
expressly  charge  the  same  several  estates,  lands,  tenements,  and  pre- 
mises, in  case  the  said  Richard  Jordan  the  younger  or  his  heirs  should 
so  as  aforesaid  become  seised  and  possessed  thereof,  with  the  payment 
*48^1  ^^  ^^^  ^^^  ^^  2000Z.  unto  and  equally  amongst  and  ^between  the 
^  daughters  or  daughter  of  the  said  Williai^  Jordan  (if  any)  to 
whom  I  give  and  bequeath  the  same  accordingly,  to  be  paid  to  them 
respectively  as  they  shall  attain  the  age  of  twenty-one  years,  with  in- 
terest from  the  time  of  the  above  devise  becoming  vested  in  the  said 
Richard  Jordan  the  younger  and  his  heirs  as  aforesaid :  And,  from  and 
after  the  performance  of  the  aforesaid  trusts,  and  subject  thereto,  then 
my  said  trustees  shall  stand  and  remain  seised  and  possessed  of  the  said 
last-mentioned  estate  to  and  for  the  use  and  behoof  of  the  right  heirs 
of  my  cousin  Robert  Jordan,  of  Little  Gompton  aforesaid,  for  ever." 

By  a  codicil,  bearing  date  the  10th  of  June,  1826,  the  testator  devised 
as  fqllows : — 

*^  Whereas,  by  my  said  will  I  have  devised  to  my  trustees  therein 
named  three  yard  lands,  and  a  homestall  thereunto  belonging,  and  in 
the  occupation  of  William  Badger,  for  the  use  of  George  Taylor,  and  as 
therein  is  mentioned :  Now,  I  do  hereby  revoke  the  whole  of  the  said 
devise,  and  in  lieu  and  instead  thereof  I  devise  to  them  my  said  trustees, 
for  the  use  of  the  said  George  Taylor,  and  as  in  my  said  will  is  men- 
tioned, and  charged  with  the  like  annuity  to  his  father,  all  that  messuage 
or  tenement,  homestall,  and  premises,  wherein  I  now  live,  and  the  two 
yard  lands  and  a  half  thereunto  belonging,  formerly  Taylor's,  with  all 
the  appurtenances,  except  the  four  cottages  and  gardens,  all  whieh 
premUei  were  by  my  $a%d  will  given  and  devised  to  my  kinsman  William 
Jordan  ;  and  I  devise  to  him  my  said  kinsman  William  Jordan  the  said 
messuage,  three  yard  lands,  and  cottages,  and  also  a  close  that  lately 
belonged  to  Lord  Wentworth,  adjoining  Bacon's  estate,  and  deviFed  by 
my  will  to  Thomas  Jordan,  which  devise,  so  far  as  it  relates  to  the  same 
close,  I  hereby  all  revoke ;  to  hold  to  him  m^  said  kinsman  William 
Jordan  and  his  heirs,  as  in  my  said  will  is  mentioned." 
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♦The  testator  died  on  or  about  the  Ist  of  December,  1880,  with-  r»^og 
out  having  revoked  (so  far  as  the  questions  for  the  opinion  of  the  ^ 
eourt  are  concerned)  his  said  will  and  codicil.  The  plaintiff  is  the  Wil- 
liam Jordan  mentioned  in  the  will  and  codicil ;  and  the  defendant  is  the 
executor  of  the  said  Thomas  Adams,  deceased.  The  testator  at  the  time 
of  making  his  said  will,  and  from  thence  until  and  at  the  time  of  his 
death,  remained  and  was  seised  in  his  demesne  as  of  fee  of  and  in  the 
farm,  lands,  and  hereditaments  in  respect  of  which  this  action  is  brought ; 
and  such  farm,  lands,  and  hereditaments  are  part  of  the  testator's  estate 
at  Armscott,  and  were  comprised  in  the  devise  above  set  out. 

The  questions  for  the  opinion  of  the  court  were, — ^first,  whether  the 
plaintiff  took  under  the  said  will  and  codicil  a  legal  estate  tail  in  the 
property  in  respect  of  which  the  action  is  brought, — secondly,  whether 
he  took  under  such  will  and  codicil  an  equitable  estate  tail  in  the  said 
property. 

The  case  was  twice  argued  in  the  Court  of  Common  Pleas ;  and  in 
Trinity  Term,  1859,  that  court,  after  time  taken  for  deliberation, 
unanimously  held,  that,  under  the  devise  in  question,  William  Jordan 
(the  plaintiff)  took  only  an  estate  for  life. 

Against  this  decision  the  plaintiff  appealed,  and  the  case  was  argued 
in  the  Exchequer  Chamber  on  the  80tn  of  November  last,  before  Cock- 
burn,  C.  J.,  nightman,  J.,  Martin,  B.,  Bramwell,  B.,  Channell,  B.,  and 
Hill,  J.,  by  Kemplay  (with  whom  was  the  Sol%eitor'General\  for  the 
appellant,  and  by  Bovillj  Q.  C.  (with  whom  was  Archibald  Smith)^  for 
the  respondent.  Cfur.  adv.  vult. 

The  judges,  being  divided  in  opinion,  proceeded  to  deliver  their  judg- 
ments seriatim,  as  follows : — 

*Channell,  B. — The  question  is  what  estate  William  Jordan  r^j^oir 
took  under  the  fifth  head  of  devise  in  the  will  of  John  Jordan  ^ 
set  out  in  the  case. 

The  testator  by  his  will  devised  the  lands  in  dispute  to  trustees.  By 
the  fifth  head  of  his  will  he  directed  and  appointed  the  trustees  to  stand 
seised  thereof,  to  permit  the  said  William  Jordan  to  occupy  the  same  or 
receive  the  rents  and  profits  thereof  for  his  own  use  during  his  natural 
life,  and,  after  his  decease,  then  to  permit  and  suffer  the  heirs  male  of 
the  body  of  the  said  William  Jordan  to  occupy  the  same  or  receive  the 
rents  and  profits  thereof  for  their  several  natural  lives  in  succession 
according  to  their  respective  seniorities,  or  in  such  parts  and  proportions, 
manner  and  form,  and  amongst  them,  as  the  said  William  Jordan  their 
father  should  direct,  limit,  or  appoint ;  and,  in  default  of  such  issue 
male  of  the  said  William  Jordan,  then  upon  trust  to  and  for  the  use  of 
his  brother,  Richard  Jordan,  and  his  heirs  male,  in  such  parts,  shares, 
and  proportions,  manner,  and  form  as  the  said  Richard  Jordan  should 
appoint,  charged,  in  case  the  said  Richard  Jordan  or  his  heirs  should 
become  seised  thereof,  with  the  sum  of  20002.  in  favour  of  the  daughters, 
if  any,  of  the  said  William  Jordan.  Subject  to  the  performance  of  the 
trusts,  the  testator  limited  and  appointed  the  estates  to  the  right  heirs 
of  Robert  Jordan,  Tor  ever. 

The  Court  of  Common  Pleas  decided  that  William  Jordan  took  under 
the  will  an  estate  for  life.  With  the  greatest  respect  for  the  judgment 
of  that  court,  I  am  of  opinion  that  William  Jordan  took  an  estate  in 
tail  male ;  and  that  the  decision  appealed  against  ought  to  be  reversed. 
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I  agree  in  the  opinion  expressed  by  my  Brother  Williams  in  the  jadg- 
ment  of  the  court  below,  as  reported  in  the  6th  Common  Bench  Reports, 
N.  S.  p.  765,  that,  but  for  the  use  of  the  words  '*  their  father"  in  the 
utAQQi  power  of  appointment,  an  estate  *in  fee  would  pass  by  the  gift 
-I  to  the  heirs  male  of  the  body  of  William  Jordan.  This  conse- 
quence seems  to  me  to  follow  from  our  giving  to  the  words  *'  heirs  male 
of  the  body''  their  legal  import,  and  from  the  intention  apparently 
expressed  in  the  will  that  the  estate  should  go  over  to  Richard  Jordan 
and  his  heirs  male,  upon  failure  of  the  issue  male  of  William  Jordan, 
and  not  until  such  failure.  But  I  am  unable  to  concur  with  my  Brother 
Williams  in  the  conclusion  at  which, — not,  I  think,  without  great  doubt 
and  hesitation, — he  ultimately  arrived,  that  the  words  ^'  their  father" 
demonstrated  that  the  words  '^  heirs  male  of  the  body*'  meant  ^'  sons," 
or  that  the  words  ^^  heirs  of  the  body"  could  be  controlled  by  the  words 
"  their  father,"  in  the  power  of  appointment,  as  interpreting  words,  show- 
ing in  what  sense  the  words  ''heirs  male  of  the  body"  had  been  used 
by  the  testator. 

The  authorities  cited  on  the  argument  before  us  are  the  same  as  those 
which  were  cited  in  the  Court  of  Common  Pleas,  with  the  exception  of 
Roddy  V,  Fitzgerald,  decided  by  the  House  of  Lords, — 6  House  of 
Lords  Cases  823.  AH  these  authorities,  excepting  the  last,  are,  I 
believe,  collected  in  Jarman  on  Wills,  2d  edit,  by  Wolstenholme  and 
Vincent,  Vol.  2,  p.  267,  and  299  and  following  pages,  Ch.  37,  partica- 
larly  in  s.  3.  I  do  not  profess  to  reconcile  all  the  authorities.  I  think 
it  unnecessary  to  go  through  them  in  detail.  But  I  may  observe  that 
the  case  of  White  v.  Collins,  Com.  289,  much  relied  on  by  the  Court 
of  Common  Pleas  as  an  express  authority,  does  not  appear  to  me  to 
be  so. 

The  devise  there  was,  to  one  for  life,  and,  after  his  decease,  to  the 
heir  male  (in  the  singular),  not  *' heirs"  in  the  plural.  There  are  other 
cases  in  which  the  word  used  was  "heir,"  and  not  "heirs,"  This  dis- 
i^AQQ-t  tinction  is  not,  I  think,  immaterial.  The  word  "  heir"  *may  be 
-'  understood  as  pointing  to  an  individual,  whereas  the  word  "  heirs" 
points  to  a  class. 

The  leading  cases  appear  to  me  to  be  Jesson  v.  Wright,  2  Bligh  1, 
and  Roddy  v.  Fitzgerald,  6  House  of  Lords  Cases  823. 

The  rule  in  Jesson  v,  Wright,  as  I  understand  it,  is,  that  technical 
words  shall  have  their  legal  effect,  unless  from  subsequent  inconsistent 
words  it  is  very  clear  that  the  testator  meant  otherwise.  Roddy  v. 
Fitzgerald  upholds  and  explains  the  former  case  of  Jesson  v.  Wright. 
These  decisions  appear  to  me  to  give  the  rule  of  construction  which  we 
must  apply  to  the  present  case.  In  Roddy  v.  Fitzgerald,  the  opinions 
of  the  judges,  both  in  Ireland  and  in  England,  were  reviewed  by  the 
House  of  Lords.  In  their  opinions  the  judges  were  nearly  equally 
divided:  indeed,  but  for  a  circumstance  noticed  by  Lord  Chancellor 
Cranworth  in  the  report  of  the  case,  the  opinions  of  the  judges  would 
have  been  equally  divided.  In  unison  with  the  opinions  expressed  by  a 
minority  of  the  judges,  I  humbly  submitted  that  the  words  "  issue"  ia 
Roddy  V.  Fitzgerald, — words  more  flexible  than  "  heirs  of  the  bodyi"-" 
had  been  in  that  case  by  the  whole  context  of  the  will  explained  aad 
interpreted  by  the  testator  himself  to  mean  "children."  The  House 
of  Lords  unanimously  rejected   this   construction,  and  held  that  the 
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words  ^^  issue"  there  used  must  have  their  ordinary  legal  import  and 
effect. 

This  case  of  Roddy  v.  Fitzgerald  is  treated  by  the  Court  of  Common 
Pleas  as  deciding  that  words  that  would  create  an  estate  tail  are  to  have 
that  effect,  unless  a  judicial  mind  sees  with  reasonable  certainty  from 
other  parts  of  the  will  that  the  testator's  intention  was  that  those  words 
should  not  operate  as  words  of  limitation  of  the  inheritance,  but  should 
be  words  of  purchase,  creating  an  estate  in  remainder  in  the  persons 
coming  within  *the  designation  of  heirs  male  of  the  body,  and  r«4qA 
within  the  further  description  contained  in  the  will.  ^ 

This  is,  no  doubt,  so.  But  if,  by  reference  to  the  words  ^Hheir 
father,*'  in  the  power  of  appointment  in  the  will  in  question,  the  words 
'^  heirs  of  the  body"  are  explained  to  be,  and  are  to  be  read  as,  sons 
(the  only  ground  on  which,  as  it  appears  to  me,  the  decision  of  the 
Court  of  Common  Pleas  can  be  supported),  then  it  would  seem  to  me  to 
follow,  that,  if  William  Jordan  had  died  having  had  an  only  son  who 
had  died  in  his  lifetime,  but  had  left  a  son  who  survived  his  grandfather, 
such  grandson  would  take  nothing  under  the  will.  I  cannot  suppose 
this  to  have  been  the  testator's  intention;  and  I  am  therefore  unable  to 
adopt  the  areumentf  that  the  testator  has  interpreted  the  words  ''  heirs 
of  the  body'   as  meaning  ^^sons." 

In  determining  whether  the  legal  import  of  the  words  ^^  heirs  of  the 
body"  is  to  be  cut  down,  we  must  not  surmise,  but  must  see  very  clearly 
that  the  alleged  interpreting  words  do  cut  down  other  words  which 
carry  with  them  a  recognised  legal  meaning. 

Consistently  with  Roddy  v.  Fitzgerald,  I  cannot  hold,  either  from  the 
power  of  appointment  or  the  general  context  of  the  will,  that  such  was 
in  the  present  case  the  intention  of  the  testator. 

I  am  of  opinion  that  the  judgment  of  the  Court  of  Common  Pleas 
ought  to  be  reversed. 

Martin,  B. — This  is  an  appeal  from  the  judgment  of  the  Court  of 
Common  Pleas :  and  the  question  is,  whether,  upon  the  construction  of 
a  devise  in  the  will  of  John  Jordan,  dated  the  8th  of  May,  1825,  William 
Jordan  took  an  estate  in  tail  male.  The  substance  of  the  devise  is  as 
follows :— -^'  As  to  certain  land  (describing  it),  I  direct  my  trustees  to  stand 
seised  thereof,  and  permit  William  Jordan  to  occupy  the  same  or  receive 
*the  rents  and  profits  thereof  for  his  own  use  during  his  natural  chiaqi 
life ;  and,  after  his  decease,  then  to  permit  and  suffer  the  heirs  ^ 
male  of  hie  body  to  occupy  the  same  or  receive  the  rents  and  profits 
thereof  for  their  several  natural  lives  in  succession  according  to  their  re- 
spective seniorities,  or  in  such  parts  and  proportions,  manner  and  form, 
tad  amongst  them,  as  the  said  William  Jordan,  their  father^  should  by 
deed  or  will,  duly  executed,  direct,  limit,  or  appoint ;  and,  in  default  of 
such  issue  male  of  the  said  William  Jordan,  then  upon  trust  to  and  for 
the  use  of  Richard  Jordan  Itnd  his  heirs  male,  in  such  parts  and  propor- 
tions, manner  and  form,  as  he  should  by  deed  or  will  direct  or  appoint, 
but  charged  with  the  sum  of  20002.  for  the  daughters  (if  any)  of  the 
said  William  Jordan ;  and  after  the  performance  of  the  said  trusts,  and 
subject  thereto,  that  the  said  trustees  should  stand  seised  of  the  said 
lands  to  and  for  the  use  of  the  right  heirs  of  Bobert  Jordan,  for  ever." 
The  Court  of  Common  Pleas  were  of  opinion  that  William  Jordan  took 
au  estate  for  life  only.     All  agree  that  the  true  rules  of  oonstmction 
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are  laid  down  in  Jesson  v.  Wright,  2  Bligh  1,  and  Roddy  v.  Fitzgerald, 
6  House  of  Lords  Gases  823.  If  the  devise  had  not  contained  the  pow- 
ers of  appointment,  I  apprehend  there  would  have  been  no  doubt  but 
that  it  would  have  given  an  estate  in  tail  male  to  William  Jordan.  It 
would  have  been  a  devise  to  him  for  life,  and,  after  his  death,  to  the 
heirs  male  of  his  body,  to  occupy  the  same  or  take  the  rents  and  profits 
for  their  several  natural  lives  in  succession,  according  to  their  respective 
seniorities,  and,  in  default  of  such  issue  male,  to  Richard  Jordan.  This 
would  express  the  intention  of  the  testator  that  William  Jordan  should 
have  the  land  for  his  life,  and  that,  after  his  death,  his  male  heirs  as  a 
class,  that  is,  in  succession  according  to  their  respective  seniorities, 

*4921  ''^^^^^  ^^^^  ^^*  *^^  '^  ^^®  ^^  ^^  ^'^  intention  that  they  should 
^  have  it  for  their  lives  only,  and  with  no  greater  power  over  it 
than  tenants  for  life  have :  but  this  the  law  does  not  permit ;  and  it 
seems  to  me  nothing  more  than  the  expression  of  an  intention  which  by 
law  cannot  be  effected.  Applying  the  rule  in  Shelley's  Case,  1  Co.  Rep. 
98  a,  which  is  a  technical  rule  of  law,  and  the  doctrine  of  Jesson  v. 
Wright  and  Roddy  t;.  Fitzgerald,  by  construction  of  law  the  estate  of 
William  Jordan  would  be  an  estate  m  tail  male.  I  think  it  impossible 
to  express  more  clearly  than  these  words  do  the  origtnal  estate  tail  con- 
templated by  the  Statute  de  Donis,  viz.  an  estate  for  life  in  the  donee, 
and  a  series  of  life-estates  continuing  so  long  as  there  were  heirs  of  the 
body  of  the  donee,  they  taking  in  succession  in  the  order  and  according 
to  the  rule  of  lineal  inheritance.  This  is  what  an  estate  tail  in  substance 
was,  until  the  courts  of  law  converted  it  for  all  practical  purposes  into 
an  estate  in  fee  simple. 

The  judgment  of  the  Common  Pleas  is,  that  William  Jordan  took  an 
estate  for  life,  and  that  the  words  *^  heirs  male  of  his  body"  meant 
^^  sons :"  so  that,  if  he  had  died  having  had  an  only  son,  who  had  died 
in  his  father's  lifetime,  leaving  a  son  who  survived  his  grandfather,  this 
grandson  would  take  nothing  under  the  devise.  Is  this  correct  either  in 
construction  of  law  or  as  the  true  expression  of  the  will  of  the  testator? 
The  cases  of  Jesson  t;.  Wright  and  Roddy  v.  Fitzgerald  are  authorities 
that  the  words  ''  heirs  of  the  body"  have  not  only  a  plain  natural  mean- 
ing, but  are  also  words  of  known  legal  import,  and  primfi  facie  denote 
and  mean  the  whole  of  the  descendants  or  issue  as  a  class,  and  are  to  be 
read  and  understood  in  this  their  natural  and  legal  sense,  unless  it  be 
clear  that  the  testator  intended  to  use  them  in  a  different  sense.  Lord 
Wensleydale's  expression  in  Roddy  v.  Fitzgerald,  is,  *^  unless  a  judicial 
*49S1  ^^^^  ^^^^  *with  reasonable  certainty  from  other  parts  of  the  will 
-I   an  opposite  intention." 

I  agree  with  Mr.  Justice  Williams  that  the  only  other  parts  of  this 
will  to  show  the  opposite  intention,  are,  the  words  **  their  father/'  in  the 
power  of  appointment.  The  testator  certainly  wished  that  the  heirs  of 
his  body  should  take  life-estates.  This  is  what  nine-tenthS| — probably 
ten-tenths, — of  testators  who  make  entails  wish :  but  there  is  nothing  in 
the  expression  of  it  to  show  that  he  desired  that  the  grandchildren  or 
more  remote  descendants  of  William  should  not  take  at  all.  If  the 
words  had  been  ^Hhe  father,"  or  ^Hhe  ancestor,"  I  apprehend  they 
could  not  have  had  the  effect  of  altering  the  legal  import  of  the  words 
*^  heirs  male  of  the  body."  And,  in  my  opinion,  that  which  the  testator 
has  expressed,  and  in  all  probability  meant  and  intended,  was,  that 
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William  Jordan  should  have  a  power  to  appoint  amongst  his  aons^  but 
DOt  that  the  estate  or  estates  previously  given  to  the  heirs  male  of  his 
body  should  be  altered  or  affected  otherwise  or  beyond  the  alteration 
effected  by  the  exercise  of  the  power. 

It  appears  to  me  that  the  use  of  the  words  ^'  in  default  of  such  issue/' 
and  not  '^  in  default  of  such  sons,"  strongly  confirms  this  view.  Had 
the  words  used  been  ^Mn  default  of  issue/'  I  should  have  thought  il 
coDclusive.  Suppose  that  William  Jordan  were  dead,  and  the  litigant 
parties  were,  his  grandson  and  Richard  Jordan, — can  it  be  said  that  a 
judicial  mind  would  clearly  see  from  the  language  of  the  will  that  the 
testator  meant  Richard  to  take,  and  not  the  grandson  ?  I  think  not : 
and,  to  decide  against  the  grandson,  the  law  requires  that  this  must  be 
made  out,  and  that  clearly.  The  result  is,  to  say  the  very  least,  that  I 
do  not  think  there  is  suflScient  in  the  will  to  justify  the  alteration  or 
catting  down  of  the  *words  "heirs  male  of  the  body,"  which  r*4Q4 
are  words  having  a  plain,  clear,  natural  meaning,  and  are  also  ^ 
technical  words  of  a  known  legal  import  and  meaning,  into  "  sons."  I 
cannot  bring  my  mind  to  the  conclusion  that  the  testator  has  expressed 
his  will  to  be  that  Richard  Jordan  should  take  in  exclusion  of  William's 
grandchild. 

If  there  were  any  decision  upon  the  point,  I  would  readily  yield :  but 
none  has  been  cited  before  us.  It  is  said  in  the  judgment  of  the  Com- 
mon Pleas  that  the  case  of  White  v.  Collins,  1  Comyns  289,  is  in  point 
for  the  defendant.  I  do  not  agree  in  this  at  all.  The  devise  there  was 
to  a  son,  F.,  to  enjoy  during  his  life,  and,  after  his  death,  to  the  heir 
male  of  the  body  of  F.  (in  the  singular  number),  during  the  term  of  his 
natural  life,  and,  for  want  of  such  heir  male,  to  another  son,  C,  a  bro- 
ther of  F.'s.  Whatever  doubts  may  have  existed  at  the  time  when  this 
case  was  decided,  the  works  of  Mr.  Fearne,  a  subsequent  writer,  have 
abundantly  cleared  them  up :  and  it  seems  to  me  that  the  words  of  that 
will  clearly  express,  that,  by  the  word  ^'heir,"  was  meant  an  individual, 
and  not  the  heir  of  the  body  of  F.  as  a  class. 

I  quite  concur  with  Mr.  Justice  Blackstone  (1  Hargr.  Tracts,  p.  505)^ 
that  common  sense  showed  the  meaning  of  the  expression  used.  I  cour 
cor  also  with  the  Court  of  Common  Pleas  as  to  the  importance  of 
adhering  to  the  doctrine  of  Jesson  v.  Wright,  confirmed  in  Roddy  v. 
Fitigerald :  and  I  do  so  in  expressing  my  opinion  that  William  Jordan 
took  an  estate  tail. 

WiGHTMAN,  J. — I  am  of  opinion  that  the  judgment  of  the  Court  of 
Common  Pleas  is  right,  and  that  the  plaintiff  took  only  an  estate  for 
life  in  the  premises  in  question,  and  not  an  estate  tail,  either  legal  or 
equitable. 

*The  testator  by  his  will  devised  all  his  freehold  and  leasehold  r^AQc 
estates  to  trustees,  and  directed  them,  as  to  the  premises  in  ques-  '- 
tion,  '*  to  permit  and  suffer  the  plaintiff  to  occupy  and  enjoy  or  to  receive 
and  take  the  rents,  issues,  and  profits  thereof  for  his  own  use  and  benefit 
during  his  natural  life,  and,  after  the  decease  of  the  plaintiff,  then  to 
permit  and  suffer  the  heirs  male  of  hie  body  to  occupy  and  enjoy  the 
same  or  to  receive  and  take  the  rents,  issues,  and  profits  thereof  for 
their  several  natural  lives,  in  succession,  according  to  their  respective 
seniorities,  or  in  such  parts  and  proportions,  manner  and  form,  and 
amonget  them,  as  the  said  William  Jordan  (the  plaintiff),  their  father, 
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should  by  deed  or  will  direct ;  and,  in  default  of  8uch  issue  male  of  the 
said  William  Jordan,  then  over. 

The  question  is,  whether  the  words  '^  heirs  male  of  his  body,"  as  used 
in  this  devise,  are  words  of  limitation  or  words  of  purchase :  and  it 
appears  to  me,  that,  taking  the  whole  clause  together,  they  are  words 
of  purchase,  and  mean  the  sons  of  the  plaintiff,  who  are  to  take  for  their 
lives  in  succession,  according  to  seniority  or  in  such  proportions,  manner, 
and  form  amongst  them  as  their  father  (the  plaintiff)  should  by  deed  or 
will  direct.  I  am  unable  to  give  any  other  meaning  to  the  clause  in 
question ;  and,  though,  by  the  use  of  the  words  ^'  heirs  male  of  the  body," 
the  testator  may  be  supposed  to  have  intended  to  give  an  estate  in  tail 
to  the  plaintiff,  as  those  words  standing  alone  and  unexplained  by  the 
rest  of  the  clause  would  be  words  of  limitation  and  not  of  purchase,  yet 
the  subsequent  words,  that  they  (the  heirs  male)  are  to  take  the  profits, 
&c.,  of  the  estate  for  their  natural  lives  in  succession,  according  to  their 
respective  seniorities,  or  in  such  manner  as  their  father  shall  by  deed  or 
*4961  ^^'^  direct,  show  too  clearly  in  my  opinion  *to  admit  of  doubt, 
^  that  the  testator,  by  ^^  heirs  male  of  the  body,*'  meant  the  ^^  sons" 
of  the  plaintiff,  who  were  to  take  in  succession  for  life,  or  in  such  parts 
and  proportions  between  them  as  their  father  should  direct. 

I  have  forborne  to  observe  upon  the  cases  which  were  cited  upon  the 
argument,  the  question  in  all  the  cases,  as  in  this,  being,  what  was  the 
intention  of  the  testator  by  the  terms  he  used  in  his  will ;  and,  as  every- 
thing depends  upon  the  words  used,  it  seems  to  me  that  little  assistance 
is  derived  from  decisions  upon  terms  which  are  not  the  same  as  those 
used  in  the  will  in  question.  I  therefore  think,  drawing  my  conclusion 
from  the  terms  actually  used  by  the  testator  in  this  case,  that  the  court 
below  was  right  in  the  conclusion  to  which  it  came,  and  that  the  judg- 
ment should  be  affirmed. 

CocKBURK,  0.  J. — I  am  of  opinion  that  the  judgment  of  the  Court  of 
Common  Pleas  should  be  affirmed ;  but,  being  unable  to  concur  in  all 
the  reasons  on  which  the  decision  of  the  majority  of  that  court  appears 
to  have  been  founded,  I  think  it  necessary  to  explain  the  grounds  on 
which  the  conclusion  I  have  arrived  at  is  based. 

We  are  called  upon  to  construe  a  devise,  whereby  a  testator  gives 
certain  estates  to  trustees,  in  trust  to  permit  one  William  Jordan  to 
occupy  and  enjoy  or  to  receive  and  take  the  rents  and  profits  for  his 
own  use  and  benefit,  during  his  natural  life,  and,  after  his  decease,  to 
permit  and  suffer  the  heirs  male  of  his  body  to  occupy  and  enjoy  the 
same,  or  to  receive  and  take  the  rents  and  profits,  for  and  during  their 
natural  lives,  in  succession,  according  to  their  respective  seniorities,  or 
in  such  parts  and  proportions,  manner  and  form,  and  amongst  them,  as 
the  said  William  Jordan,  their  father,  shall  by  deed  or  will  duly  exe* 
*4971  ^^^^^  ^"^  attested  direct,  limit,  and  appoint ;  and,  in  *defaaU 
-I  of  such  issue  male  of  William  Jordan,  then  over. 

The  question  is,  whether  under  this  devise  William  Jordan  (who  is 
the  plaintiff  in  this  action)  took  an  estate  for  life  or  an  estate  tail,— -or, 
to  put  the  same  thing  in  another  form, — whether  the  heirs  male  of  his 
body  took  an  estate  by  purchase  or  by  descent. 

Three  things  occurring  in  this  devise  are  relied  on  to  take  it  out  of 
the  ordinary  rule  that  a  gift  to  a  man  for  life,  with  remainder  to  the 
heirs  of  his  body,  creates  in  point  of  law  an  es^Ate  tail  in  the  anoeaion 
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These  are,  first,  that  the  devise  to  the  heirs  is  for  their  natural  lives ; 
secondly,  that  their  estate  is  subject,  with  reference  both  to  the  order 
of  succession  and  quantity  of  estate,  to  the  appointment  of  the  ancestor ; 
thirdly,  that  the  ancestor  is  distinctly  described  as  the  father  of  the 
heirs  male  of  the  body,  from  which  it  is  said  to  be  plain  that  the  words 
"heirs  male  of  the  body"  must  necessarily  be  read  as  sons. 

I  am  of  opinion,  that,  in  construing  this  devise,  the  two  first  circum- 
stances cannot  be  taken  into  account.    I  take  the  effect  of  the  authorities 
on  this  subject  clearly  to  be,  that,  where  land  is  devised  to  a  man  for 
life,  with  remainder  to  his  heirs,  or  the  heirs  of  his  body,  no  incident 
superadded  to  the  estate  for  life,  however  clearly  showing  that  an  estate 
for  life  merely  and  not  an  estate  of  inheritance  was  intended  to  be  given 
to  the  first  donee,  nor  any  modification  of  the  estate  given  to  the  heirs, 
however  plainly  inconsistent  with   an   estate  of  inheritance,  nor  any 
declaration  however  express  or  emphatic  of  the  devisor,  can  be  allowed, 
either  by  inference  or  by  the  force  of  express  direction,  to  qualify  or 
abridge  the  estate  in  fee,  or  in  tail,  as  the  case  may  be,  into  which,  upon 
%  gift  to  a  man  for  life,  with  remainlOer  to  his  heirs,  or  the  heirs  of  his 
body,  the  law  inexorably  converts  the  entire  *devise  in  favour  of   r^j^qo 
the  ancestor,  notwithstanding  the  clearest  indication  of  the  inten-  ^ 
tion  of  the  donor  to  the  contrary.     Thus,  with  reference  to  the  estate 
for  life,  although  the  donor  may  have  superadded  to  it  some  incident  of 
an  estate  of  inheritance,  for  instance,  as  in  Papillon  v.  Voice,  2  P.  Wms. 
471,  unimpeachability  of  waste,  or,  as  in  King  v,  Melling,  2  Lev.  58,  a 
power  of  jointuring,  both  which  provisions  would  have  been  superfluous 
if  an  estate  of  inheritance  had  been  intended ;  or  although,  as  in  Goulson 
V.  Coulson,  2  Str.  1125,  he  may  have  interposed  trustees  to  preserve 
contingent  remainders, — a  provision  palpably  inconsistent  with  the  estate 
of  the  ancestor  being  other  than  an  estate  for  life ;  or  though  he  may 
have  declared  in  express  terms,  as  in  Perrin  v,  Blake,  4  Burr.  2579,  1 
Sir  W.  Bl.  672,  that  his  intention  in  creating  the  estates  for  life  was  to 
prevent  any  of  his  children  from  disposing  of  his  estate  for  longer  than 
his  life ;  or  although,  as  in  Robinson  v.  Robinson,  1  Burr.  88,  he  may 
have  expressly  declared  that  the  estate  for  life  should  last  for  the  life 
of  the  devisee  and  no  longer ;  or,  as  in  Roe  d.  Thong  v,  Bedford,  4  M. 
&  Selw.  862,  has  declared  that  the  devisee  should  have  no  power  to 
defeat  his  intent ; — none  of  these  provisions  or  declarations  will  avail 
anything.     So,  on  the  other  side,  with  reference  to  the  estate  to  the 
heir,  although  the  devisor  may  have  annexed  to  it  incidents  wholly 
inconsistent  with  an  estate  by  descent, — as,  that  the  heirs  shall  take 
according  to  the  appointment  of  the  ancestor  (as  in  Doe  d.  Cole  v.  Gold- 
smith, 7  Taunt.  209  (E.  C.  L.  R.  vol.  2) ),  or  that  the  heirs  shall  take  as 
tenants  in  common  (as  in  Bennett  v.  The  Earl  of  Tankerville,  19  Ves. 
170),  or  share  and  share  alike  (as  in  Jesson  v.  Wright,  2  Bligh  1),  or 
without  regard  to  seniority  of  age  (which,  though  held  in  Doe  d.  Hallen 
V.  Ironmonger,  8  East  533,  to  prevent  the  operation  of  the  rule,  would 
now-a-days,  it  *seems,  receive  an  opposite  construction ;  see  2  r^Aaq 
Jarm.  Wills  808),  no  inference  arising  from  such  provisions  can  I- 
be  allowed  to  prevail  against  the  rule  of  law :  nay,  even  although  a 
devisor  should  expressly  declare  that  the  heirs  should  take  by  purchase 
and  not  by  descent,  the  declaration  would  be  set  aside  as  unavailing  (see 
Uarg.  Law  Tracts  562). 
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When  once  the  donor  has  used  the  terms  *'  heirs,"  or  ^*  heirs  of  the 
body,"  as  following  on  an  estate  of  freehold,  no  inference  of  intention,  ■ 
however  irresistible,  no  declaration  of  it,  however  explicit,  will  have  the 
slightest  effect.  The  fatal  words  once  used,  the  law  fastens  upon  them, 
and  attaches  to  them  its  own  meaning  and  effect  as  to  the  estate  created 
by  them,  and  rejects,  as  inconsistent  with  the  main  purpose  which  it 
inexorably  and  despotically  fixes  on  the  donor,  all  the  provisions  of  the 
will  which  would  be  incompatible  with  an  estate  of  inheritance,  and 
which  tend  to  show  that  no  such  estate  wa9  intended  to  be  created; 
although,  all  the  while,  it  may  be  as  clear  as  the  sun  at  noonday  that  by 
such  a  construction  the  intention  of  the  testator  is  violated  in  every 
particular. 

Such  being  the  principle  involved  in  the  decisions  of  the  House  of 
Lords  in  the  cases  of  Perrin  v.  Blake,  4  Burr.  2579,  1  W.  Bl.  672,  Jes- 
son  V.  Wright,  2  Bligh  1,  and  .Roddy  v.  Fitzgerald,  6  House  of  Lords 
Cases  828,  it  appears  to  me  that  we  cannot  give  any  effect  to  the  provi- 
sions of  this  devise  that  the  heirs  shall  take  by  appointment,  or,  in 
default  of  it,  in  succession,  for  thetr  natural  lives.  If,  indeed,  the  mat- 
ter were  res  integra,  I  should  entirely  concur  with  the  majority  of  the 
Court  of  Common  Pleas  in  thinking  that  these  provisions  ought  to  be 
conclusive  as  to  the  intention  of  the  testator.  Speaking  under  the 
shadow  of  the  great  names  of  Lord  Mansfield  and  Lord  Ellenborough, 
*5001  ^"^  ^^^  eminent  judges  of  the  Court  of  Queen's  Bench  who  *were 
^  parties  to  the  decisions  of  that  court  in  Perrin  v.  Blake  and  Doe 
d.  Strong  v.  Goff,  11  East  668,  and  of  those  who  in  the  Common  Pleas 
decided  the  cases  of  Crump  d.  Woolley  v.  Norwood,  7  Taunt.  826  (E.  G. 
L.  R.  vol.  2),  and  Gretton  v.  Ha  ward,  6  Taunt.  94  (E.  C.  L.  R.  vol.  1),  I 
have  no  hesitation  in  saying,  that,  but  for  the  decisions  of  the  supreme 
court  of  appeal,  I  should  certainly  have  held  that  an  arbitrary  rule  of 
law  as  to  the  effect  of  certain  words  might  well  be  made  to  yield,  as 
similar  rules  have  in  other  instances  been  made  to  yield,  in  construing 
a  devise,  to  the  rule,«-one  of  paramount  importance  in  construing 
wills  and  devises, — that  effect  is  to  be  given  to  the  intention  of  the  tes- 
tator ;  conformity  to  which  is  in  my  opinion  ill  obtained  by  forcing  on 
the  testator  a  meaning  directly  the  reverse  of  what  he  really  intended. 
But  we  are,  of  course,  bound  by  the  decisions  of  the  House  of  Lords ; 
and,  as  the  law  has  been  there  settled,  so  we  must  apply  it. 

But,  although  the  rule  thiis .  established  is  inflexible  to  the  extent  I 
have  stated,  tnere  is,  nevertheless,  one  quarter  from  which  it  permits 
light  to  be  let  in  and  effect  to  be  given  to  the  real  intention  of  the  tes- 
tator :  this  is  where,  by  some  explanatory  context,  having  a  direct  and 
immediate  bearing  upon  the  term  ^' heirs,"  or  ^' heirs  of  the  body,"  the 
devisor  has  clearly  intimated  that  he  has  not  used  these  words  in  their 
technical,  but  in  their  popular  sense,  namely,  that  of  sons,  daughters, 
or  children,  as  the  case  may  be.  An  illustration  of  this  branch  of  the 
rule  is  given  by  Lord  Brougham  in  his  judgment  in  Fetherston  v.  Feth- 
erston,  8  CI.  &  F.  67 :  ''  If  there  is  a  gift  to  A.  and  the  heirs  of  his 
body,  and  then,  in  continuation,  the  testator,  referring  to  what  he  had 
said,  plainly  tells  us  that  he  used  the  words  ^  heirs  of  the  body'  to  de- 
note A.'8  first  and  other  sons,  then  clearly  the  first  taker  would  odIj 
take  a  life  estate." 
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*This  appears  to  me  to  be  directly  applicable  to  the  present  r4ccA-f 
case,  with  reference  to  the  direction  of  the  testator,  following  *■ 
immediatelj  on  the  devise  to  the  heirs  male  of  the  body  of  William 
Jordan,  that  they  shall  take  '^  in  such  parts,  proportions,  manner,  and 
fortn,  and  amongst  them,  as  the  said  William  Jordan,  their  father^  shall 
direct."  We  cannot  reject  these  words :  there  is  no  authority  for  say- 
ing that  the  particular  intent  is  to  yield  to  the  general  one, — at  all  times 
an  unsatisfactory  rule, — ^to  the  extent  that,  where  the  testator  has  him- 
self afforded  a  clear  indication  of  the  sense  in  which  he  has  used 
the  words,  we  are  to  reject  his  own  interpretation,  in  order  to  pre- 
serve the  legal  effect  of  the  term  "heirs  of  the  body:"  on  the  con- 
trary, the  cases  of  Lowe  v.  Davies,  2  Ld.  Raym.  1561  (per  nom.  Law  r. 
Davis,  2  Stra.  849,  1  Barnard  238),  of  Lisle  v.  Gray,  2  Lev.  223,  and 
Goodtitle  d.  Sweet  v.  Herring,  1  East  264,  3  B.  &  P.  628  (in  which  last 
case  the  judgment  of  the  Queen's  Bench  was  affirmed  in  the  House  of 
Lords),  and  the  cases  of  North  v.  Martin,  6  Sim.  266,  and  Doe  d.  Wood- 
all  V.  Woodall,  3  G.  B.  349  (E.  G.  L.  R.  vol.  54),  establish  conclusively, 
that  where,  following  on  a  gift  to  heirs  of  the  body,  the  term  "  son  or 
sons,"  "  daughter  or  daughters,"  or  ^^  child  or  children,"  is  used  in  ap- 
position, as  it  were,  to  the  term  heirs  of  the  body,  the  latter  is  to  be 
taken  in  its  more  restricted  and  not  in  its  legal  sense.  The  cases  of 
Pope  V.  Pope,  14  Beav.  591,  Gummoe  v.  Howes,  23  Beav.  184,  and  Smith 
V.  Horsfall,  25  Beav.  628,  are  equally  in  point  as  establishing  that  the 
same  effect  is  produced  in  limiting  the  term  "  issue,"  which,  when  unex- 
plained by  the  context,  has,  as  is  now  well  established,  the  same  force 
as  the  term  "  heirs  of  the  body."  In  Smith  v.  Horsfall,  25  Beav.  628, 
the  Master  of  the  Rolls  says :  *^  Issue  here  means  children ;  and  such 
is  its  signification  in  all  cases  where  a  direct  reference  is  made  to  the 
parent  *of  the  issue.  I  entertain  no  doubt  on  the  point ;  and  I  r^t  c ao 
shonld  be  unsettling  the  law  if  I  were  to  hold  the  contrary."         I- 

It  is  quite  plain,  according  to  these  authorities,  that  if,  in  the  present 
devbe,  the  devisor,  after  the  gift  to  the  heirs  male  of  the  body  of  Wil- 
liam Jordan,  had  gone  on  to  say,  ^*  the  said  sons  of  the  said  William 
Jordan  to  take  in  such  parts,  &c.,  as  the  said  William  Jordan  shall  ap- 
point," this  direction  must  have  had  the  effect  of  giving  to  the  term 
heirs  male  of  the  body  the  more  limited  meaning  of  sons.  Now,  this, 
although  in  another  form,  the  testator  has  to  all  intents  and  purposes 
done:  for,  what  possible  difference  can  there* be  between  speaking  of  the 
heirs  of  the  body  as  the  sons  of  the  first  taker,  and  of  the  first  taker  as 
the  father  of  the  heirs  ?  Instead  of  using  the  one  form  of  expression, 
the  testator  has  used  the  correlative  and  corresponding  one,  and  ^ne 
altogether  equipollent  in  effect.  He  has  given  his  own  key  to  the  mean- 
ing of  the  words  *^  heirs  of  the  body  of  William  Jordan,"  namely,  those 
heirs  of  the  body  of  William  Jordan  of  whom  William  Jordan  is  the 
father,  that  is,  the  sons  of  William  Jordan.  The  authorities  are  as 
Btrfing  for  giving  effect  to  such  an  exposition  of  a  testator's  meaning  of 
the  lerm  **  heirs  of  the  body,"  where  it  exists,  as  for  enforcing  tHe 
technical  meaning  where  it  does  not.  We  have  no  right,  as  it  seems  to 
me,  to  reject  these  words,  or  to  hold  them  to  mean  something  else,  so  as 
to  give  to  William  Jordan  an  estate  tail ;  more  especially  as  all  the  other 
provisions  of  the  devise  lead  only  to  the  conclusion  that  the  testator 
uever  entertained  the  intention  to  give  him  any  such  estate. 
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Nor  am  I  embarrassed  by  the  use  of  the  words  ^'  in  default  of  such 
issue,"  which  follow  in  the  ensuing  limitation.  The  word  '^  issue"  is, 
as  every  one  knows,  a  flexible  term  :  if  the  term  '^  heirs  of  the  body" 
^-QQ-i  can  *be  controlled  by  an  explanatory  context,  the  term  ^Mssue*' 
^  cannot  be  less  susceptible  of  being  modified  in  like  manner. 
The  '^  issue"  here  spoken  of  are  plainly  the  same  as  were  previously 
spoken  of  as  ^^  heirs  male  of  the  body."  If  the  latter  are  shown  by  the 
context  to  have  been  the  sons  of  William  Jordan,  such  also  must  be  the 
meaning  of  the  term  *^such  issue." 

The  judgment  of  the  House  of  Lords  in  the  case  of  Roddy  v.  Fitz- 
gerald, which  was  pressed  on  us  in  the  argument,  does  not,  as  it  appears 
to  me,  conflict  with  this  view.  It  was  not  at  all  intended  by  that  de- 
cision, as  I  read  the  judgments  of  Lord  Cranworth  and  Lord  Wensley- 
dale,  to  overrule  the  numerous  cases  at  common  law  and  in  equity  to 
which  I  have  last  referred ;  or  all  that  class  of  cases  (collected  in  2 
Jax'm.  Wills  273-277),  in  which  the  term  '^  issue"  has  been  cut  down 
to  mean  sons,  daughters,  or  children,  by  the  testator  having  used  one  or 
other  of  those  terms  in  the  context  of  the  will.  Lord  Cranworth  ex- 
pressly says, — '^  Where  the  testator  shows  upon  the  face  of  his  will  that 
he  must  have  used  technical  words  in  another  than  their  technical  sense,  • 
there  is  no  rule  that  prevents  us  from  saying  that  he  may  be  his  own 
interpreter:"  and  again,  '^The  word  ^ issue,*  when  used  in  a  will,  is 
primfi  facie  a  word  of  limitation ;  but,  if  the  context  makes  it  apparent 
that  the  word  is  not  so  used,  then  it  may  be  treated  as  a  word  of  pur- 
chase." The  question  in  the  case,  as  put  by  Lord  Cranworth,  was, 
whether  in  a  devise  to  testator's  son  William  for  life  with  remainder  to 
his  issue,  in  such  manner,  shares,  and  proportions  as  he  should  appoint, 
and,  in  default  of  such  appointment,  then  to  the  issue  equally,  if  more 
than  one,  and,  if  only  one  child,  to  the  said  child ;  and  on  failure  of 
issue,  over, — there  was  anything  in  the  context  to  control  the  ordinary 
effect  of  the  term  ^^  issue."  And  the  House  of  Lords  held  that  there 
*^041  *^*®  ^^*'  "  Issue,"  being,  as  was  pointed  out  by  Lord  Wensley- 
^  dale,  primfi  facie  equivalent  to  heirs  of  the  body,  the  direction 
that  the  heirs  should  take  according  to  the  appointment  of  the  ancestor, 
or,  in  default  of  appointment,  in  equal  shares,  was  altogether  inoperativei 
as  settled  by  the  authority  of  Jesson  v.  Wright.  The  further  provision, 
which  seems  to  have  been  added  by  the  testator  nnnecessarily  and  ex 
nimi&  cautelfi,  that,  in  the  etent  of  there  being  but  one  child,  that  child 
should  take  the  whole,  did  not  appear  to  their  Lordships  strong  enough 
to  control  the  larger  sense  of  the  word  ^'  issue."  But  there  is  nothing 
to  show,  that,  if  the  context  had  been  suflSciently  clear  and  strong  for 
that  purpose,  their  Lordships  would  not  have  given  effect  to  it.  On  the 
contrary,  as  I  have  pointed  out.  Lord  Cranworth*s  language  is  a  clear 
recognition  of  the  existence  of  the  rule  as  I  have  stated  it  farther  back. 
Looking  at  that  language,  I  cannot  but  think,  that  if,  in  Roddy  v.  Fitx- 
geralil,  the  testator  had,  as  in  the  present  instance,  described  the  first 
taker  as  the  father  of  those  whom  he  spoke  of  as  his  issue,  effect  would 
have  been  given  to  so  striking  an  exposition  of  his  meaning.  I  find  no 
intimation  of  any  intention  to  overrule  the  numerous  cases  already 
referred  to  in  which  the  more  general  terms  ^^  heirs  of  the  body"  and 
^^  issue"  have  been  restricted  by  words  used  in  juxtaposition  importing 
issue  in  the  first  generation  only,  to  the  latter  more  limited  meaning. 
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Nor  can  I  suppose  that  their  Lordships  would  have  overruled  such  a 
series  of  authorities  silently^  and,  as  it  were,  by  implication,  or  without 
fr  clear  intimation  of  their  intention  to  do  so.  I  therefore  consider  them 
as  still  in  force  and  binding  upon  us. 

Being,  then,  of  opinion  that  the  devisor  has  afforded  a  clear  indica- 
tion of  the  sense  in  which  he  has  used  '^'the  term  ^*  heirs  male  of  ri^gng 
the  body,"  namely,  that  of  sons, — from  which,  of  course,  it  ^ 
wodd  follow  that  no  estate  of  inheritance  was  created,  and  that  conse- 
quently William  Jordan  took  only  an  estate  for  life, — I  hold, — but  on 
diifl  ground  alone, — that  the  judgment  of  the  Court  of  Common  Pleas 
should  be  aflSrmed. 

The  Court  being  thus  equally  divided,  the  Lord  Chief  Justice  inti- 
mated, that,  if  the  parties  wished  to  carry  the  case  further,  one  of  its 
members  would  withdraw  his  opinion,  so  that  the  judgment  of  the  Court 
of  Common  Pleas  might  stand  Affirmed. 


PITZJOHN  V.  MACKINDER.    Feb.  8. 

X.  taad  F.  in  the  eonntj  eoart  for  a  deb^  F.  claimed  a  aet-oll^  in  answer  to  which  H.  pro- 
doeed  liis  ledger  eont^ing  an  acknowledgment  signed,  as  he  swore,  by  F.  F.  denied  the 
signatare,  which  he  averred  to  be  a  forgery ;  but  the  judge,  induoed  partly  by  the  statement 
of  M.  and  partly  by  the  eondncl  of  F.  before  him,  disbelieving  F.'s  denial,  committed  him 
for  trial  for  peijnry,  under  the  14  A  15  Viot.  o.  100,  s.  19,  and  bound  M.  over  to  prosecute. 
F.  was  accordingly  tried  for  perjury,  and  acquitted. 

F  then  brought  an  action  against  M.  for  maliciously  and  without  probable  cause  causing  him 
to  be  prosecuted  on  an  unfounded  charge : — 

Held,  by  Coekbum,  C  J.,  Bramwell,  B.,  and  Channel],  B.,  on  appeal, — ^reversing  the  judgment 
of  the  court  below,  and  contrary  to  the  opinions  of  Wightman,  J.,  and  Blackburn,  J., — that 
the  action  was  maintainable ;  the  committal  of  F.,  and  his  prosecution  for  peijury,  being  the 
result  of  the  wrongful  and  malicious  act  of  M. 

This  was  an  appeal  by  the  plaintiff,  under  the  provisions  of  the  Com- 
mon Law  Procedure  Act,  1845,  17  &  18  Viet.  c.  125,  s.  84,  against  the 
decision  of  the  Court  of  Common  Pleas  in  discharging  a  rule  of  that 
court  granted  in  this  cause  on  the  5th  of  November,  1859,  to  set  aside 
the  nonsuit  entered  on  the  trial  of  this  cause,  and  instead  thereof  to 
enter  a  verdict  for  the  plaintiff  with  200/.  damages,  upon  a  point  re- 
served at  the  trial. 

The  declaration  contained  two  counts. 

The  first  count  stated  that  the  defendant  falsely  and  maliciously,  and 
without  any  reasonable  or  probable  cause,  at  the  county  court  of  Rut- 
landshire holden  at  ^Oakham,  in  the  said  county,  before  Robert  r^cAg 
Miller,  Esq.,  serjeant-at-law,  judge  of  the  said  county  court,  *- 
went  and  appeared  before  the  said  judge  in  support  of  a  certain  action 
in  contract  then  pending  in  the  said  county  court,  in  which  the  said  now 
defendant  was  the  plaintiff  and  the  said  now  plaintiff  was  the  defendant ; 
and  the  said  now  defendant  then  and  there  falsely  and  maliciously,  and 
without  any  reasonable  or  probable  cause,  caused  and  procured  the  said 
county  court  judge  to  direct  the  said  now  plaintiff  to  be  prosecuted  for 
perjury  in  certain  evidence  given  by  him  before  the  said  county  court 
judge  in  the  said  action,  and  then  falsely  and  maliciously,  and  without 
any  reasonable  or  probfible  cause,  caused  the  said  county  court  judge  to 
commit  the  now  plaintiff  so  directed  to  be  prosecuted  as  aforesaid,  until 
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the  next  assizes  for  the  said  county  of  Rntland,  then  and  there  to  take 
his  trial  for  the  said  alleged  offence,  unless  the  said  now  plaintiff  should 
enter  into  a  recognisance  with  one  or  more  sufficient  surety  or  sureties 
conditioned  for  the  appearance  of  the  said  now  plaintiff  at  such  then 
next  assizes  for  the  said  county,  and  that  he  would  then  surrender  and 
take  his  trial,  and  not  depart  the  court  without  leave. 

The  second  count  stated  that  the  said  now  defendant  afterwards 
falsely  and  maliciously,  and  without  any  reasonable  or  probable  cause, 
indicted  and  caused  the  said  now  plaintiff  to  be  indicted  for  wilful  and 
corrupt  perjury ;  that  the  now  defendant  afterwards  falsely  and  mft- 
liciously,  and  without  any  reasonable  or  probable  cause,  prosecuted  and 
caused  to  be  prosecuted  the  said  indictment  against  the  said  now  plain- 
tiff, until  the  said  now  plaintiff  afterwards,  to  wit,  at  the  said  then  next 
assizes  for  the  said  county  of  Rutland  holden  at  Oakham,  in  the  said 
county  of  Rutland,  in  and  for  the  said  county,  at  a  day  and  time  now 
*5071  P^^*  *y^BB  in  due  manner  and  by  due  course  of  law  tried  and 
-^  acquitted  of  the  premises  in  the  said  indictment  charged  upon 
him,  by  a  jury  of  the  said  county  of  Rutland,  and  it  was  afterwards 
considered  that  the  said  now  plaintiff  should  depart  thereof  without  day; 
and  that  the  said  prosecution  of  the  said  now  plaintiff  for  the  said 
offence  was  duly  ended  and  determined  before  the  commencement  of  this 
suit,  and  that  thereupon  the  said  now  plaintiff  was  afterwards  discharged 
out  of  custody  upon  the  said  charge,  fully  acquitted  thereof  as  afore- 
said :  by  means  of  which  said  several  premises  the  said  now  plaintiff  had 
been  and  was  injured  in  his  name  and  credit,  and  had  suffered  great 
pain  and  anxiety  of  mind  and  body,  and  was  prevented  thereby  from 
attending  to  his  lawful  affairs  and  business ;  and  also  by  reason  of  the 
premises  the  plaintiff  necessarily  incurred  large  expenses  in  defending 
himself  against  the  said  prosecution  and  proceedings,  and  in  relation  to 
the  premises  and  otherwise,  and  was  and  is  thereby  otherwise  injured : 
Claim,  5002. 

The  defendant  pleaded  not  guilty,  whereupon  issue  was  joined. 

The  now  plaintiff  was  a  farmer  residing  at  Oakham,  in  the  county  of 
Rutland,  and  the  now  defendant  was  a  seed-merchant  and  farmer  also 
residing  at  the  same  place.  In  December  1858,  the  now  defendant 
brought  an  action  against  the  now  plaintiff  in  the  county  court  of  Rut- 
landshire holden  at  Oakham,  to  recover  a  sum  of  money  for  goods  sup- 
plied by  the  now  defendant  to  the  now  plaintiff;  and  the  now  plaintiff, 
in  answer  to  the  last-mentioned  claim,  gave  notice  of  a  set-off  to  a  larger 
amount  for  certain  soil  supplied  to  the  now  defendant  by  the  now  plain- 
tiff in  the  year  1852 ;  and,  on  the  8th  of  December,  1858,  this  last- 
mentioned  action  came  on  to  be  tried  at  the  said  county  court  at  Oak- 
ham, before  Miller,  Serjt.,  the  judge  thereof,  when  the  now  plaintiff  and 
*5081  *^^^  ^^^  defendant  were  both  sworn  and  examined  as  witnesses, 
-'   and  no  other  witnesses  were  called  on  either  side.     The  now 

Elaintiff  did  not  on  the  trial  of  the  last-mentioned  action  dispute  his  lia- 
ility  to  the  now  defendant's  claim  therein,  but  relied  on  his  set-off,  and 
stated  it  was  true.  The  now  defendant  in  answer  said, — ^^  Why,  that 
was  settled  between  us  years  ago ;"  and  that  they  had  had  a  settlement 
of  accounts  years  ago,  and  that  the  claim  for  this  soil  was  settled ;  and 
that,  knowing  Fitzjohn  to  be  a  difficult  person  to  deal  with,  he  had 
taken  care  to  have  his  name  attached  to  the  settlement  at  the  time :  and 
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the  now  defendant  then  produced  his  ledger,  which  contained  on  one 
side  entries  to  the  debit  of  the  now  plaintiff  amounting  to  28Z.  4«.  4(2., 
and  on  the  other  side  of  the  same  sheet  the  words  *^  Balanced  by  A/c 
23/.  4$.  4(2.,*'  and  also  immediately  above  those  words  an  entry  in  the 
words  and  figiires  following,  that  is  to  say, — ^*  1858.  November  7th. 
In  this  settlement  all  claims  for  soil  and  labour  are  balanced  up  to  this 
time,  by  agreement  with  J.  Fitzjohn," — all,  as  he  alleged,  written  by 
himself  except  the  words  ^'  J.  Fitzjohn,"  which  he  swore  were  in  the 
handwriting  of  the  now  plaintiff,  and  that  he  wrote  them  in  his  pre- 
sence* 

The  judge  of  the  county  court,  who  was  called  on  this  trial  and  exa- 
mined as  a  witness  by  the  defendant,  said  that  he  had  looked  at  the 
entry  and  told  the  now  plaintiff  to  look  at  it,  and  that  he  had  to  ask 
him  once  or  twice  before  he  could  prevail  upon  him  to  look  at  it ;  that 
the  now  plaintiff  at  first  turned  his  head  away,  but  that  he  afterwards 
looked  at  the  book  and  said  it  was  not  his  handwriting;  and  that  he  the 
said  county  court  judge  then  said  to  the  now  plaintiff, — *^  You  had  better 
take  care;  I  have  had  to  caution  you  before  for  your  false  statements;*' 
that  the  now  plaintiff  denied  the  signature  in  a  faint  manner,  and  that 
he  did  not  *speak  so  positively  as  at  the  present  time ;  and  that  r«cAQ 
in  consequence  of  his  manner  and  of  the  proceeding  he  the  said  ^ 
county  court  judge  said  to  the  now  plaintiff,  ^^  You  stand  committed  for 
perjury,"  and  that  he  then  required  the  now  defendant  to  enter  into 
recognisances  to  prosecute  the  now  plaintiff,  and  that  he  also  made  and 
signed  the  following  order  and  certificate  under  the  statute  14  &  15 
Vict.  c.  190,  s.  19  :— 

"  At  a  county  court  held  for  the  county  of  Rutland,  at  Oakham,  the 
8th  day  of  December,  1858. 

'*  Whereas,  at  a  county  court  as  aforesaid  holden  here  this  day  before 
me  the  undersigned  judge  of  the  said  court,  a  certain  plaint  in  which 
John  Draper  Mackinder  was  plaintiff,  and  James  Fitzjohn  was  defend- 
ant, came  on  to  be  heard  and  tried  before  me ;  and  the  said  James 
Fitzjohn,  being  examined,  and  having  given  evidence  viv&  voce  accord- 
ing to  the  practice  of  this  court  in  behalf  of  kimself  as  defendant :  And 
whereas  it  appears  to  me  that  the  said  James  Fitzjohn  in  the  evidence 
80  given  by  him  then  has  been  guilty  of  wilful  and  corrupt  perjury :  And 
I  therefore,  in  pursuance  of  the  statute  in  such  case  made  and  provided, 
direct  and  order  that  the  said  James  Fitzjohn  be  prosecuted  for  the  saicl 
perjury,  there  appearing  to  me  to  be  reasonable  cause  for  such  prosecu- 
tion.   Given  under  my  nand  and  seal  this  8th  day  of  December,  1858. 

"Robert  Miller." 

The  judge's  certificate  was  as  follows: — 

'^  At  a  county  court  held  for  the  county  of  Rutland  at  Oakham,  this 
8th  day  of  December,  1858. 

^^  To  John  Draper  Mackinder,  who  has  entered  into  a  recognisance 
before  me  this  day  to  prosecute  one  James  Fitzjohn  for  wilful  and  cor- 
rupt perjury,  and  to  whomsoever  else  it  may  concern : — 

"  I  hereby  certify,  that,  at  a  county  court  as  aforesaid  holden  here 
this  day  beu>re  me  the  undersigned  '^judge  of  the  said  court,  a  r^c-iA 
certain  plaint  in  which  the  said  John  Draper  Mackinder  was  ^ 
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plaintiiT,  and  the  said  James  Fitzjohn  was  defendant,  came  on  to  be 
heard  before  me;  and  the  said  James  Fitzjohn  being  examined,  and 
having  given  evidence  viv&  voce  according  to  the  practice  of  this  court 
in  behalf  of  himself  as  defendant,  and  it  appearing  to  me  that  the  said 
James  Fitzjohn  in  the  evidence  so  given  by  him  was  guilty  of  wilful  and 
corrupt  perjury, — I  therefore,  as  judge  of  the  court  aforesaid,  in  pur- 
suance of  the  statute  in  such  case  made  and  provided,  ordered  and 
directed  that  he  the  said  James  Fitzjohn  should  be  prosecuted  for  the 
said  perjury,  there  appearing  to  me  to  be  reasonable  cause  for  such 
prosecution.  Given  under  my  hand  and  seal  this  8th  day  of  December, 
1858.  "  Robert  Miller." 

The  said  county  court  judge  also  said  that  he  adopted  this  course 
spontaneously,  without  any  suggestion,  and  not  merely  in  consequence 
of  what  took  place  before  him,  and  that  he  did  so  partly  from  the  now 
plaintiff's  manner,  and  that  he  had  no  other  evidence  before  him  but 
that  of  the  now  plaintiff  and  the  now  defendant,  and  the  entry  in  the 
book;  and  that  he  afterwards  gave  judgment  in  favour  of  the  now 
defendant,  for  the  amount  of  his  claim. 

The  now  defendant  accordingly  entered  into  a  recognisance  to  pro- 
secute the  now  plaintiff  at  the  next  assizes  for  the  county  of  Rutland, 
and  afterwards  accordingly  preferred  before  the  grand  jury  of  the  said 
county  of  Rutland  a  bill  of  indictment  against  the  now  plaintiff  for  per- 
jury committed  by  him  at  the  said  county  court  in  his  aforesaid  evidence, 
and  prosecuted  the  same  at  the  next  assizes  at  Oakham  holden  on  the 
1st  of  March,  1859,  before  Erie,  J. ;  and  the  now  plaintiff  was  then  in 
due  manner  and  by  due  course  of  law  tried  for  and  acquitted  of  the  said 

*^111  o^*^^c®  ^7  ^  j^^y  ^^  *^^^  3^^^  county ;  and  the  now  plaintiff  was 
-I  thereby  put  to  large  expense  in  defending  himself  in  the  premises. 
The  present  action  was  then  brought  by  the  now  plaintiff  against  the 
now  defendant  for  the  damages  which  he  the  now  plaintiff  had  sustained 
by  reason  of  the  aforesaid  prosecution. 

The  cause  came  on  to  be  tried  before  Williams,  J.,  and  a  special  jury, 
at  the  assizes  at  Oakham  on  the  13th  of  July,  1859,  when  the  now 
plaintiff  was  called ;  and  several  witnesses  were  called  on  his  part,  who 
stated  that  the  signature  ^' J.  Fitzjohn"  was  not  in  their  opinion  in  the 
handwriting  of  the  now  plaintiff;  and  one  of  the  said  witnesses  said  that 
he  believed  it  to  be  the  handwriting  of  the  now  defendant 

The  now  defendant  was  not  called  as  a  witness  at  the  last-mentioned 
trial :  and  no  other  witness  was  called  on  his  part. 

The  learned  judffe  at  the  trial  ruled  that  the  action  was  not  maintain- 
able, but  allowed  the  case  to  go  to  the  jury  on  the  assumption  that  it 
was:  and,  in  summing  up  to  the  jury,  he  asked  them  if  the  now  de- 
fendant procured  the  prosecution  to  be  carried  on  without  reasonable  or 
probable  cause  and  maliciously ;  and  directed  them,  that,  if  they  were 
of  opinion  that  the  now  defendant,  at  the  time  he  told  the  county  court 
judge  that  the  entry  in  the  ledger  produced  was  signed  by  the  now 
plaintiff,  was  knowingly  misinforming  the  county  court  judge,  there  was 
no  reasonable  or  probable  cause  for  the  prosecution,  and  that  the  now  de- 
fendant must  have  known  that  the  now  plaintiff  was  innocent:  and,  as 
to  malice,  he  directed  the  jury,  that,  if  they  thought  that  the  now  de- 
fendant knew  that  he  was  saying  that  which  was  false,  they  could  have 
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00  doubt  he  was  acting  maliciously :  and  that  the  simple  question  was. 
whether  the  entrj  was  signed  by  the  now  plaintiff,  and  whether  the  now 
defendant  knew  that  it  was  not. 

*The  jury  found  a  verdict  for  the  plaintiff  with  2007.  damages ;  r^r-i  o 
and  the  learned  judge  directed  a  nonsuit  to  be  entered,  and  gave  ^ 
leave  to  the  now  plaintiff  to  move  to  enter  a  verdict  for  him  with  2007. 
damages,  if  the  Oourt  of  Common  Pleas  should  be  of  opinion  that  the 
DOW  defendant  was  liable. 

In  Michaelmas  Term,  1859,  a  rule  nisi  was  obtained  accordingly, 
which  was  ultimately  discharged :  8  C.  B.  N.  S.  78  (E.  C.  L.  R.  vol.  98). 

The  case  was  argued  in  the  Exchemier  Chamber  on  the  SOth  of 
November,  1860,  before  Gockbum,  C.  J.,  Wightmap,  J.,  Martin,  B., 
Bramwell,  B.,  Channell,  B.,  Hill,  J.,  and  Blackburn,  J. 

Lu«A,  Q.  C.  (with  whom  was  Bea%ley\  for  the  appellant. — The  pro- 
secution of  the  plaintiff  would  have  been  clearly  malicious  but  for  the 
order  of  the  judge ;  and  the  question  is,  whether  the  defendant,  having 
by  his  malicious  conduct  misled  the  judge  into  the  belief  that  the  plaintiff 
had  been  guilty  of  perjury,  and  so  induced  the  judge  to  bind  him  over 
to  prosecute,  can  now  be  permitted  to  shelter  himself  under  that  obliga- 
tion. [Martin,  B. — It  is  settled  that  an  action  will  not  lie  for  perjury : 
can  you,  then,  indirectly  sue  for  the  consequences  of  perjury  ?  Black- 
burn, J. — It  is  clear  that  the  defendant  did  not  contemplate  this  as  the 
consequence  of  his  false  evidence.  All  he  contemplated  was,  the  ob- 
taining a  verdict.]  But  for  the  recognisance,.the  defendant  would  have 
been  liable  in  this  action.  Can  he,  then,  set  up  as  an  excuse  that  which 
was  obtained  by  his  fraud  and  malice  ?  [GoCKBURN,  C.  J. — It  was  not 
upon  the  defendant's  evidence  only  that  the  county  court  judge  acted.] 
But  for  the  defendant's  perjury,  the  county  court  judge  would  not  have 
made  the  order.  [Gockburn,  C.  J. — The  defendant  had  his  choice 
between  forfeiting  his  recognisance  and  going  on  with  the  prosecution. 
If  he  thought  fit  to  go  before  the  grand  jury  *and  give  false  r«e-i  o 
evidence,  might  not  that  afford  a  cause  of  action  against  him  ?]  ^ 
In  Dubois  v.  Keats,  11  Ad.  &  E.  82^  (E.  C.  L.  R.  vol.  89),  8  P.  &  D. 
306,  to  a  declaration  for  maliciously  and  without  probable  cause  pro- 
curing the  plaintiff  to  be  indicted  at  the  Central  Criminal  Court  for 
felony,  it  was  held  to  be  no  answer  that  the  defendant  was  bound 
over  by  recognisance  to  prosecute,  if  the  jury  believe  that  the  defendant 
caused  himself  to  be  bound  by  making  a  charge  maliciously  and  without 
probable  cause  before  the  magistrate  who  took  the  recognisance.  It 
appeared  there  that  the  defendant  had  charged  the  plaintiff  with  the 
felony  before  a  magistrate,  who  had  held  the  plantiff  to  bail  to  appear 
at  the  session  of  the  Central  Criminal  Court,  and  had  bound  over  the 
defendant  to  prosecute ;  and  that  the  defendant  had  accordingly  ap- 
peared as  prosecutor  at  the  session  of  the  Central  Criminal  Court,  when 
the  plaintiff  was  acquitted.  Evidence  was  given  to  show  that  the  charge 
from  the  first  was  malicious  and  without  probablo  cause.  The  counsel . 
for  the  defendant  contended  that  he  was  entitled  to  a  verdict,  inasmuch 
8S  the  declaration  charged  him  in  respect  only  of  the  prosecution  at  the 
session  of  the  Central  Criminal  Court,  which  prosecution  the  defendant 
was  compelled  by  the  recognisance  to  carry  on.  Coleridge,  J.,  told 
the  jury,  that,  if  they  believed  the  recognisance  tc  Vwe  Wen  the  result 
of  a  charge  made  before  the  magistrate  maliciously  v\^  wHliont  probable 
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cause,  the  recognisance  was  no  defence,  and  the  plaintiff  was  entitled  to 
a  verdict.  Upon  a  motion  for  a  new  trial,  on  the  ground  of  misdirection, 
Lord  Denman  said:  "It  is  supposed  that  a  charge  cannot  be  preferred 
before  a  grand  jury  maliciously,  if  the  party  be  bound  to  prefer  it, 
though  the  recognisance  be  obtained  in  consequence  of  his  malicious  pro- 
ceeding. I  have  not  the  smallest  doubt  that  a  recognisance  so  obtained 
ittf^-tAi  ^^cs  ^^P  justify  *the  party,  or  prevent  his  subsequent  conduct 

•^  from  being  malicious.  Then  it  is  said  that  the  learned  judge 
did  not  with  sufficient  precision  put  it  to  the  jury  whether  the  charge 
before  the  grand  jury  proceeded  from  malice  or  from  the  necessity  under 
which  the  defendant  was  placed  by  the  recognisance.  I  do  not  know 
that  the  judge  was  bound  to  put  the  question  so  pointedly.  If  the  jury 
thought  that  the  charge  originated  in  malice,  of  which  there  was  evidence, 
then,  according  to  the  view  which  I  have  taken  of  the  first  point,  the 
plaintiff  was  entitled  to  recover.''  And  Littledale,  J.,  said:  '^  As  to 
the  first  point,  many  cases  may  be  put  in  which  it  is  a  sufficient  answer 
to  a  complaint  like  this,  that  the  party  was  bound  by  recognisance  to 
prosecute ;  for  instance,  if  an  unwilling  party  were  bound  over.  But 
the  recognisance  would  then  furnish  an  answer  for  this  reason  only,  that 
in  such  a  case  the  plaintiff  could  not  prove  that  the  defendant  was 
actuated  by  a  malicious  motive  in  making  his  charge  before  the  magis- 
trate. All  the  circumstances  must  be  taken  together  and  submitted  to 
the  jury,  so  that  upon  the  whole  they  may  judge  whether  the  motive  be 
malicious."  [Gockburn,  G.  J. — That  deprives  the  defendant  of  the  pro- 
tection derived  from  the  recognisance ;  but  it  leaves  the  order  of  the 
judge.  There,  the  defendant  went  to  the  magistrate  with  a  view  to 
carry  out  the  malicious  purpose  he  had  in  view.  That  does  not  quite 
meet  the  case  of  a  man  who  is  carrying  on  a  prosecution  in  consequence  of 
the  order  of  a  higher  power.  Btlbs,  J. — Dolus  circuitu  non  purgatur.] 
The  defendant  was  a  volunteer  when  he  accepted  the  responsibility  of 
prosecuting  the  plaintiff  for  the  supposed  perjury.  [Ghannbll,  B. — The 
first  part  of  the  declaration  is  negatived  by  the  evidence  of  the  judge.] 
That  may  be  thrown  out  of  consideration.  [Ghannell,  B. — The  second 
^^^r-1  part  may  not  of  itself  amount  *to  a  substantive  cause  of  action.] 

^  The  jury  have  found  that  what  was  done  by  the  defendant  was  done 
maliciously  and  for  the  purpose  of  procuring  the  plaintiff  to  be  prosecuted 
for  perjury.  [Gockburn,  C.  J. — Tou  say  that  the  defendant  was  not 
protected  by  the  order  when  he  went  before  the  grand  jury  and  got  the 
bill  maliciously  and  by  false  evidence  7]  Precisely  so.  [Blackburn,  J. — 
The  question  is,  did  the  defendant  cause  the  prosecution  ?]  Every  step 
he  took  was  a  causing  the  prosecution.  It  was  in  his  power  up  to  the 
last  moment  to  prevent  the  recognisance  being  entered  into.  At  all 
events,  he  mi^ht  have  abstained  from  going  before  the  grand  jury. 

Haye%^  Serjt.  (with  whom  was  White\  contrft. — This  action  is  clearly 
not  maintainable.  The  charge  in  reality  amounts  to  this,  that  the  de- 
.fendant  gave  false  evidence  on  the  trial  of  the  indictment.  For  this 
the  defendant  may  be  indicted,  but  no  action  will  lie  against  him.  This 
was  distinctly  decided  in  Reeves  v.  Smith,  18  G.  B.  126  (£.  G.  L.  R. 
vol.  86),  where  it  was  held  that  no  action  lies  against  a  man  for  a  state- 
ment made  by  him,  whether  by  affidavit  or  vivfi  voce,  in  the  course  of  a 
judicial  proceeding,  even  though  it  be  alleged  to  have  been  made  falsely 
and  maliciously  and  without  any  reasonable  or  probable  cause.    I& 
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giving  judgment,  Jervis,  C.  J.,  observes :  '^  Mr.  Brbwn  says  that  the 
moment  a  witness  swerves  from  the  truth,  an  action  lies  against  him  at 
tbe  suit  of  the  party  injured.  What  would  be  the  consequence  of  that? 
Why,  that  you  would  be  trying  him  for  perjury ;  and,  by  the  testimony 
of  one  witness  in  a  civil  suit,  you  would  be  convicting  a  man  of  a  crime 
of  which  he  could  not  be  convicted  in  a  court  of  criminal  jurisdiction 
without  the  concurring  testimony  of  two."  So,  in  Henderson  v.  Brom- 
head,  4  Hurlst.  &  N.  569,t  it  was  held  by  the  Exchequer  *Cham-  ri^^^a 
ber  that  no  action  lies  against  a  party  who  in  the  course  of  a  l- 
cause  makes  an  affidavit  in  support  of  a  summons  taken  out  in  such 
cause,  which  is  scandalous,  false,  and  malicious,  though  the  person  scan- 
dalized, and  who  complains,  is  not  a  party  to  the  cause."  [Gockburn, 
C.  J. — Do  not  the  facts  amount  to  a  malicious  prosecution  of  an  indict- 
ment, apart  from  the  order  ?  Wightman,  J. — The  preferring  the  bill 
before  the  grand  jury  may  be  the  act  of  the  county  court  judge :  the 
supporting  it  by  perjury  is  a  very  different  thing.  Cogkburn,  G.  J.— - 
It  is  difficult  to  separate  the  two,  and  say  that  the  defendant  was  guilty 
of  the  one,  but  not  of  the  other.  The  defendant  makes  the  order  of 
the  judge  the  means  of  doing  a  wrongful  act  to  the  plaintiff.  The  action 
depends  upon  the  intention  with  which  the  bill  of  indictment  was  pre- 
ferred.] The  allegation  as  to  preferring  the  indictment  is  negatived  by 
the  evidence  of  the  county  court  judge.  Tbis  sort  of  action  has  never 
been  held  maintainable  except  against  one  who  sets  the  law  in  motion. 
[CocKBURN,  C.  J. — Does  not  the  defendant  here  set  the  law  in  motion  ? 
What  is  the  difference  between  this  and  the  case  of  a  charge  preferred 
before  a  magistrate  ?]  One  who  goes  before  a  magistrate  to  prefer  a 
charge  sets  the  law  in  motion.  [Gockburn,  G.  J. — When  the  defendant 
saw  that  the  consequence  of  his  false  evidence  was  that  the  county  court 
judge  committed  the  party  for  trial  for  an  offence  of  which  he  knew  him 
to  be  innocent,  did  not  his  silence  amount  to  a  repetition  of  his  previous 
statement  ?]  The  charge  which  is  made  against  the  defendant  here,  is,  that 
he  falsely  and  maliciously  and  without  reasonable  cause  eauned  the  plain- 
tiff to  be  indicted  for  perjury.  The  causing  the  plaintiff  to  be  indicted 
here  was  the  act  of  the  judge.  [Gockburn,  G.  J. — If  he  makes  the 
order  a  means  of  doing  that  which  is  dishonest  and  malicious,  is  not  the 
defendant  liable?  *The  act  ceases  to  be  the  act  of  the  judge  r^e-iiT 
when  you  introduce  fraud.]  For  the  reasons  given  by  the  ma-  ^ 
jority  in  the  court  below,  it  is  submitted  that  this  action  is  not  well 
brought. 

Xru«A,  in  reply. — The  only  question  is,  whether  the  defendant  did 
not  maliciously  use  the  proces9  of  the  court  for  the  purpose  of  subserv- 
ing his  own  dishonest  intent.  It  is  said  that  he  did  not  eau%e  the  plain- 
tiff to  be  prosecuted,  because  he  was  acted  upon  by  vis  major.  The 
order  of  the  judge,  however,  did  not  compel  him  to  support  the  prosecu- 
tion by  means  of  false  testimony ;  ana  he  might  by  forfeiting  his 
recognisance  have  relieved  himself  from  the  necessity  of  giving  it. 

Cur.  adv.  vult. 

There  being  a  difference  of  opinion  amongst  the  learned  judges,  their 
opinions  were  delivered  seriatim,  as  follows : — 

Blackburn,  J. — I  think  in  this  case  the  nonsuit  was  right,  and  that 
tbe  judgment  of  the  court  below  ought  to  be  affirmed. 

There  was  evidence  that  the  defendant  had  knowingly  given  false 
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testimony  before  the  county  court  judge,  with  a  view  to  make  him  be- 
lieve that  a  forged  receipt  of  the  plaintiff  was  his  genuine  signature. 
The  object  with  which  that  testimony  was  given,  was,  to  procure  the 
judgment  of  the  county  court  judge  in  the  defendant's  favour,  and,  as 
a  step  towards  that  end,  to  cause  the  county  court  judge  to  believe  that 
the  counter  testimony  of  the  plaintiff  was  false :  but  there  is  no  evidence 
that  the  defendant  procured  the  county  court  judge  to  commit  the  plain- 
tiff for  perjury,  or  to  make  the  order  directing  the  defendant  to  prose- 
*'i181  ^^^^'  *^^  *^®  contrary,  the  defendant  in  all  probability  would 
-'  have  taken  any  step  in  his  power  to  prevent  the  judge  from 
causing  this  further  inquiry,  which  he  must  have  felt  put  him  in  a  dan- 
gerous predicament. 

The  judge  of  the  county  court  would  not  have  directed  the  prosecu- 
tion unless  he  had  not  only  believed  the  defendant's  testimony,  but  had 
also  thought  that  there  were  other  grounds  for  convicting  the  plaintiff; 
so  that  the  order  to  prosecute  was  not  caused  entirely  by  the  defend- 
ant's evidence ;  and,  in  so  far  as  it  was  caused  by  that  evidence,  it  was 
a  consequence  which  he  neither  anticipated  nor  desired.  I  think  there- 
fore that  he  can  in  no  sense  be  said  to  have  procured  that  order :  and, 
for  the  same  reason,  I  think  that  I  need  not  express  any  opinion  on  the 
very  important  and  difficult  questions  suggested  by  my  Brother  Willes's 
propositions,  ^'  that  the  order  ought  not  to  aid  the  defendant, — ^first, 
because  it  was  occasioned  by  his  own  contrivance  and  wrong, — ^secondly, 
because  as  a  judicial  act  it  is  void,  having  been  obtained  by  fraud  on 
the  court."  I  think  the  facts  do  not  raise  these  questions ;  for,  the 
order  was  not  obtained  by  the  defendant's  contrivance  and  wrong,  nor 
by  fraud  on  the  court ;  though  it  was,  at  least  in  part,  an  unexpected 
consequence  of  a  mistake  in  the  judge,  produced  by  a  wrong  and  fraud 
practised  for  a  different  object. 

The  order  of  the  county  court  judge  was  made  under  the  authority  of  an 
act  of  parliament  giving  him  power  to  direct  a  witness  to  be  prosecuted, 
and  also  to  order  any  person  he  may  think  fit  to  enter  into  a  recognisance 
conditioned  to  prosecute.  I  think  that  the  person  thus  ordered  to  enter 
into  a  recognisance  to  prosecute  has  no  option,  and  is  bound  to  prosecute. 
I  am  inclined  to  think,  that,  if  he  took  upon  himself  to  absent  himself,  so 
that  the  prosecution  failed,  he  would  not  only  forfeit  his  recognisance, 
*^191  ^^^  tnight  also  be  ^indicted:  see  Rex  v.  Robinson,  2  Burr.  799. 
^  But,  whether  that  be  so  or  not,  he  would  commit  a  breach  of 
duty  if  he  did  not  obey  the  direction  of  the  judge,  and  prosecute.  It 
would  be  very  mischievous  indeed,  if  the  person  bound  over  to  prosecute 
were  at  liberty  to  set  up  his  own  judgment  against  that  of  the  judge, 
and  refuse  to  proceed  because  to  him  there  seemed  not  to  be  reasonable 
and  probable  cause,  though  to  the  judge  there  did :  and  it  would  obviously 
be  unjust  to  hold  him  liable  to  an  action  for  prosecuting  without  reason- 
able and  probable  cause,  unless  he  had  such  an  option.  It  is  like  a 
constable  executing  the  warrant  of  a  justice ;  or  the  officer  of  a  court 
executing  process.  The  officer  is  protected,  though  the  party  procuring 
the  process  is  not,  as  is  stated  in  Moravia  v.  Sloper,  Willes  34, — **  There 
seems  a  plain  reason  for  this;  for,  the  inferior  officer  is  punishable 
as  a  minister  of  the  court,  if  he  do  not  obey  its  commands;  and  it 
would  be  unjust  that  a  man  should  be  punished  if  he  do  a  thing,  and 
should  be  liable  to  an  action  if  he  does." 

I  quite  agree,  that,  if  the  person  acting  under  the  order  has  himself 
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procured  it  maliciously  and  without  probable  cause,  he  is  liable  to  an 
action  for  having  so  done :  it  would  then  be  but  one  step  in  causing  the 
prosecution  maliciously  and  without  probable  cause ;  and  that  is  all  that 
is  decided  in  Dubois  v.  Keats,  11  Ad.  &  E.  829  (E.  G.  L.  R.  vol.  39), 
3  Per.  k  D.  806.  It  is  true  that  Lord  Denman  in  the  course  of  the 
argument  gave  utterance  to  a  general  dictum,  that  a  person  could  never 
be  justified  in  preferring  a  charge  which  he  knew  to  be  false,  merely 
because  he  was  bound  over  to  prosecute ;  and  that  dictum  is  not  con- 
sistent with  my  argument.  But  Littledale,  J.,  immediately  qualifies 
that  dictum  by  pointing  out  that  the  position  was  too  general :  and  it  is 
to  be  observed,  that,  in  delivering  judgment,  Lord  Denman  is  careful  to 
confine  himself  to  the  case  before  *him  : — ^^  It  is  supposed  that  r«e9A 
a  charge  cannot  be  preferred  before  a  grand  jury  maliciously,  if  ^ 
the  party  be  bound  to  prefer  it,  though  the  recognitance  be  obtained  in 
€<m$equenee  of  his  malidoue  proceedings.  I  have  not  the  smallest  doubt 
that  a  recognisance  so  obtained  does  not  justify  the  party,  or  prevent 
his  subsequent  proceeding  from  being  malicious."  And  Littledale,  J., 
points  out,  that,  if  the  party  had  been  bound  over  in  invitum,  he  would 
not  have  been  answerable,  because  it  would  have  shown  he  did  not  mali- 
ciously ^^go  before  the  magistrates'^  or,  in  other  words,  institute  the 
prosecution.  My  judgment  in  the  present  case  proceeds,  I  have  already 
said,  entirely  on  the  ground  that  I  think  there  is  no  evidence  to  lead  to 
the  conclusion  that  the  defendant  procured  himself  to  be  bound  over  to 
prosecute :  on  the  contrary,  I  feel  no  doubt  that  he  was  much  alarmed 
vhen  he  found  that  the  judge  intended  to  have  the  matter  further  inves- 
tigated, and  would  have  been  glad  to.  stop  it  if  he  could.  It  is  quite 
true  that  he  could  have  stopped  it  by  at  once  confessing  himself  guilty : 
it  was  his  moral  duty  to  do  so,  just  as  it  would  have  been  if  the  judge 
had  ordered  a  third  person  to  prosecute:  but  no  action  lies  for  the 
neglect  of  that  duty  of  imperfect  obligation.  Then,  when  he  was  bound 
over  and  directed  to  prosecute,  it  seems  to  me  clear  that  his  legal  duty 
was  to  obey  the  order,  to  prefer  the  indictment,  and  to  give  evidence 
before  the  grand  jury.  He  ought  to  have  given  true  evidence  before 
the  grand  jury,  and  said  that  he  was  the  perjured  person,  and  not  the 
accused.  Perhaps  the  grand  jury  might  have  come  to  the  conclusion 
that  he  had  been  bought  off,  and  on  other  evidence  have  found  the  bill, 
notwithstanding,  though  it  is  most  likely  that  the  bill  would  not  have 
been  found  unless  the  defendant  had  been  guilty  of  a  further  perjury : 
and,  as  the  only  question  now  is,  whether  there  was  evidence  for  the 
*jury,  it  must  be  taken  that  the  bill  was  found  in  consequence  r^r.o\ 
of  the  defendant's  false  evidence  before  the  grand  jury.  *- 

But,  though  false  evidence  is  strong  evidence  of  malice  and  want  of 
reasonable  cause,  if  the  defendant  were  shown  to  be  the  person  causing 
the  prosecution,  I  do  not  think  that  an  action  lies  against  him  for  giving 
false  testimony  m  support  of  a  prosecution  not  procured  by  himself. 
No  such  action  has  ever  yet  been  maintained ;  and  I  think  the  reasons 
given  in  Henderson  v.  Broomhead,  4  Hurlst.  &  N.  569,t  and  Revis  v. 
Smith,  18  G.  B.  126  (£.  G.  L.  R.  vol.  86),  are  strong  to  show  that  it 
will  not  lie. 

My  judgment  in  this  case  is  therefore  founded  on  two  propositions, — 
first,  I  think  that  an  action  will  not  lie  against  a  party  for,  in  obedience 
to  the  order  of  a  judge,  conducting  a  prosecution  directed  and  instituted 


521  FITZJOHN  v.  MACKINDER.    Ex.  Ch.  1861. 

by  the  judge,  though  that  party  may  know  that  there  was  no  reasonable 
and  probable  cause  for  the  prosecution  ;  provided  always,  the  order  was 
not  procured  by  the  party,  in  which  last  case  I  think  he  may  be  said  to 
have  instituted  and  procured  the  prosecution,  not  otherwise, — secondly, 
I  think  that  no  action  will  lie  for  the  consequences  of  perjury  in  the 
course  of  a  prosecution  not  procured  by  the  witness.  And,  if  an  action 
will  not  lie  for  either  separately,  I  think  that  it  will  not  lie  for  the  two 
combined.     Therefore,  I  think  that  the  judgment  should  be  affirmed. 

Bramwell,  B. — I  think  this  judgment  should  be  reversed.  Had  the 
action  been  for  damages  in  respect  of  the  preferring  of  the  indictment 
only,  that  is  to  say,  had  the  grand  jury  thrown  the  bill  out,  I  think  the 
action  would  not  have  been  maintainable.  Though  the  charge  against 
the  plaintiff  was  false  (as  must  now  be  assumed),  I  think  the  defendant 
*5291  was  bound  to  ^prefer  the  indictment.  Practically,  it  may  be,  he 
'^-'  had  the  option  of  refusing  to  do  so,  on  paying  the  penalty  of  his 
recognisance ;  yet  I  think  a  legal  duty  existed  as  much  as  in  other  cases 
where  an  act  is  prohibited  or  enjoined,  with  no  other  penalty  for  diso- 
bedience than  a  pecuniary  one.  Nor  can  I  think  the  county  court 
judge's  order  void.  The  fraud  of  the  defendant  was  not  directed  to 
obtain  it :  and,  even  if  it  were,  it  seems  impossible  to  suppose,  that, 
had  the  county  court  judge  bound  over  any  one  else,  the  order  would 
have  been  void :  if  not,  it  ought  not  to  be  so  considered  though  it  bound 
the  defendant  himself.  On  this  point  I  must,  with  great  respect,  enter- 
tain a  doubt,  because  this  action  is  not  for  damages  in  respect  of  the 
preferring  of  the  indictment  only,  but  also  for  the  residue  of  the  pro- 
secution, and  the  damage  con8eq.uent  upon  it. 

It  must  be  assumed  that  the  defendant  laid  a  case  before  the  grand 
jury,  false  to  his  own  knowledge,  which  caused  them  to  find  a  true  bill. 
For  this  I  think  an  action  maintainable.  Why  not  ?  Where  an  action 
is  maintainable  in  respect  of  the  whole  prosecution,  including  tht  pre* 
ferring  of  the  bill,  it  is  in  part  maintainable  for  the  subsequent  stages 
and  conduct  of  it, — then,  why  should  it  not  be  maintainable  for  those 
parts,  even  where  it  is  not  for  the  mere  preferring  of  the  bill  ?  It  is 
said  this  would  be  to  hold  it  maintainable  in  respect  of  the  evidence 
given  by  the  defendant  before  the  grand  jury.  I  deny  that.  A  prose- 
cutor might  give  no  evidence  at  all,  and  every  witness  called  speak  the 
whole  truth,  and  nothing  but  the  truth,  and  yet  the  prosecution  be  mali- 
cious. The  case  was  put  during  the  argument, — Suppose  a  man's  ser- 
vants on  good  ground  charge  a  person  with  stealing,  suppose  the  charge 
is  bon&  fide  made,  and  the  master  bound  over  to  prosecute;  suppose 
another  servant  afterwards  discovers  the  property  under  circumstances 
mrt^tn  ^showing  it  was  never  stolen,  and  gives  it  to  the  master,  who  for 

"  -i  a  grudge  nevertheless  prefers  an  indictment,  and  suppresses  the 
evidence  of  innocence ; — would  no  action  lie  ?  I  canno^t  doubt  it  would, 
and  yet  the  prQsecutor  would  have  given  no  evidence,  and  all  his  wit- 
nesses would  have  been  truthful ;  and,  further,  I  think  he  would  have 
been  bound  to  prosecute.  So  I  think  here,  that,  though  the  defendant 
was  bound  to  prefer  the  indictment,  he  was  not  bound,  but  the  contrary, 
to  procure  its  being  found  by  the  means  he  must  have  used ;  that,  con- 
sequently, as  to  that  part  of  the  case,  the  order  to  nrosecute  does  not 
protect  him ;  that  his  act  was  malicious,  viz.  to  avoid  having  to  recant 
and  confess  he  had  sworn  falsely ;  and  so  the  action  lies. 
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WiGHTMAX,  J. — I  am  of  opinion  that  the  learned  judge  was  right  in 
aonsuiting  the  plaintiff,  and  that  the  action  is  not  maintainable,  not- 
withstanding the  finding  of  the  jnry. 

In  order  to  maintain  such  an  action  as  the  present,  there  must  be  not 
only  malice  in  the  defendant,  but  want  of  probable  cause.  The  jury 
have  found  that  there  was  malice,  and  also  that  the  defendant  knew 
that  the  charge  made  in  the  indictment  against  the  plaintiff  was  false 
in  fact :  but  it  also  appeared  that  the  defendant,  when  he  preferred  the 
bill,  did  so  in  obedience  to  the  order  of  the  county  court  judge,  who, 
being  of  opinion  that  the  plaintiff  had  been  guilty  of  perjury,  directed 
him  to  be  prosecuted,  and  required  the  present  defendant  to  enter  into 
a  recognisance  to  prosecute.  The  county  court  judge  had  authority  to 
do  this  under  the  19th  section  of  the  14  &  15  Vict.  c.  100,  which 
enables  him,  if  there  appears  to  him  to  be  reasonable  cause  for  the 
prosecution  of  a  person  for  perjury,  in  evidence  before  him,  to  require 
any  person  he  may  *think  fit  to  enter  into  a  recognisance  to  1**^94 
prosecute  and  give  evidence.  '- 

The  county  court'  judge  appears  to  have  ordered  the  prosecution 
spontaneously,  and  without  any  suggestion  from  the  defendant  or  any 
one  else.  There  was  no  evidence  showing  or  tending  to  show  that  the 
defendant  would  of  his  own  accord  have  preferred  an  indictment  against 
the  plaintiff.  He  could  not  decline  the  duty  cast  upon  him  by  the 
county  court  judge,  however  reluctant  he  might  be ;  and,  as  there  was 
DO  evidence  of  express  malice  in  this  case,  I  do  not  see  how  he  can  be 
said  to  have  acted  maliciously  in  preferring  an  indictment  which  he  was 
ordered  by  the  county  court  judge  to  prefer  under  peril  of  forfeiting 
bis  recognisance,  though  he  might  know  that  the  charge  which  appeared 
to  the  judge  to  be  well  founded  was  in  fact  wholly  false.  If,  indeed, 
the  defendant  had  himself  in  the  first  instance  charged  the  plaintiff 
with  perjury,  and  the  recognisance  he  had  entered  into  to  prosecute  had 
been  the  consequence  of  such  charge,  the  case  would  have  fallen  directly 
within  that  of  Dubois  v.  Keats,  11  A.  &  £.  829  (E.  G.  L.  R.  vol.  89), 
3  P.  &  D.  306,  and  the  action  might  have  been  supported,  and  the  de- 
fendant could  not  shelter  himself  under  the  plea  of  acting  under  the 
compulsion  of  a  recognisance  by  which  he  had  directly  caused  himself 
to  be  bound.  In  the  present  case,  however,  the  defendant  has  not  other- 
wise caused  the  prosecution  for  perjury  than  by  having  himself  given 
false  evidence  in  the  county  court, — a  cause  too  remote  to  sustain  such 
an  action  as  the  present 

The  county  court  judge  was  really  the  original  prosecutor  of  the 
charge,  and  the  person  whom  he  ordered  to  enter  into  a  recognisance  to 
proaecnte  was  only  the  nomibal  prosecutor.  The  judge  might  have 
ordered  one  of  the  officers  of  his  court  to  enter  a  recognisance  to  prose- 
cute, and  have  bound  the  defendant  by  recognisance  to  appear  and  give 
evidence  in  support  of  the  ^charge;  in  which  ease  no  action  r«coe 
would  have  been  maintainable  against  him  for  any  statement  /- 
which  he  made  as  a  witness,  however  false  and  malicious,  as  appears 
clearly  from  the  case  of  Revis  v.  Smith,  18  G.  B.  126  (E.  G.  L.  R.  vol. 
S6),  and  the  oases  therein  cited.  For  what  the  defendant  did  or  said  as 
\  witness  in  the  prosecution,  he  would  not  be  liable  to  an  action,  though 
he  might  be  liable  as  prosecutor  of  an  unfounded  charge,  if  he  ma- 
liciously and  without  reasonable  ground  voluntarily  preferred  or  caused 
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the  charge  to  be  preferred.  The  defendant  in  the  present  case  does  not 
appear  to  have  done  either.  The  prosecution  was  entirely  at  the  instance 
and  by  the  order  of  the  county  court  judge,  which  the  defendant  was 
bound  to  obey :  and  it  would  be  strange  if  a  person  acting  under  such 
compulsion  involuntarily,  should  be  liable  to  an  action  for  what  he  docji 
under  it,  if  he  happens  to  know  that  the  charge  which  he  is  ordered  and 
obliged  to  prosecute  is  false  and  unfounded. 

The  nearest  case  to  the  present  of  which  I  am  aware,  is  that  of  Du- 
bois V.  Keats,  11  Ad.  k  E.  829  (E.  C.  L.  R.  vol.  89),  3  P.  &  D.  306,  to 
which  reference  has  been  made :  but  that  case  is  clearly  distinguishable 
from  the  present  on  the  ground,  already  mentioned,  that  the  defendant 
had  in  that  case  preferred  the  charge  before  the  magistrate,  and  in  con- 
sequence of  that  charge  was  in  due  course  bound  in  a  recognisance  to 
prosecute. 

I  am  therefore  of  opinion  that  this  action  is  not  maintainable,  and 
that  the  nonsuit  was  right. 

CocKBURN,  C.  J. — This  case  comes  before  us  on  appeal  from  a  de- 
cision of  the  Court  of  Common  Pleas,  in  which  the  court  refused  to 
make  absolute  a  rule  nisi  to  set  aside  a  nonsuit  and  enter  a  verdict  for 
the  plaintiiT:  which  rule  had  been  obtained  on  leave  reserved  by  the 
learned  judge  who  presided  at  nisi  prius. 

*^9R1       ^  ^™  ^^  opinion  that  the  decision  appealed  from  was  ^errone- 
^  ous,  and  that  the  plaintiiT  is  entitled  to  have  the  rule  made  abso- 
lute to  enter  the  verdict  for  him. 

The  declaration  in  the  action  complains  that  the  defendant  falsely 
and  maliciously,  and  without  reasonable  or  probable  cause,  caused  and 
procured  the  judge  of  the  Rutlandshire  county  court  to  direct  the  plain- 
tiff to  be  prosecuted  for  perjury  on  certain  evidence  given  by  him  before 
the  said  county  court  judge ;  as  also  that  the  defendant  falsely  and  ma- 
liciously, and  without  reasonable  or  probable  cause,  indicted  and  caused 
the  plaintiff  to  be  indicted  for  perjury,  and  afterwards  falsely  and  ma- 
liciously, and  without  reasonable  and  probable  cause,  prosecuted  and 
caused  such  indictment  to  be  prosecuted. 

The  facts  were  these :— -The  plaintiff  having  sued  the  defendant  in 
the  county  court  for  a  debt,  the  defendant  pleaded  a  set-off,  and  alleged 
that  the  amount  had  been  admitted  as  a  settled  account,  to  prove  which 
he  produced  a  memorandum  purporting  to  bear  the  plaintiff's  signature, 
which  signature  he  swore  to  having  himself  seen  the  plaintiff  write. 
The. plaintiff,  on  the  other  hand,  denied  the  fact,  and  swore  that  the 
handwriting  was  not  his:  but  the  judge,  being  dissatisfied  with  his 
manner,  and  having  on  previous  occasions  received  an  unfavourable  im- 
pression from  the  plaintiff's  manner  of  giving  evidence,  came  to  the 
conclusion  that  the  plaintiff  had  sworn  falsely,  and  not  only  decided  the 
case  against  him,  but  committed  him  for  perjury,  and,  under  the  14  & 
15  Vict.  c.  100,  s.  19,  made  an  order  for  his  being  prosecuted,  and 
bound  over  the  defendant  to  prosecute.  Accordingly,  the  defendant 
proceeded  at  the  next  assizes  to  prefer  a  bill  of  indictment  against  the 
plaintiff  for  perjury.  Thereupon,  a  true  bill  having  been  found,  the 
plaintiff  was  put  upon  his  trial,  when,  evidence  having  been  produced 
to  prove  that  the  handwriting  of  the  signature  was  not  his,  he  was 
acquitted. 
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The  jury  on  the  trial  of  the  present  action  having  found  for  ruecQT 
plaintiiT,  it  most  be  taken,  for  the  present  purpose,  that  the  ^ 


♦The 
the 

order  of  the  county  court  judge  for  the  prosecution  of  the  plaintiff  pro- 
ceeded on  the  forgery  and  perjury  of  the  defendant,  and  that  the  de- 
fendant entered  on  the  prosecution  with  full  knowledge  of  the  plaintiff's 
innocence,  and  with  the  deliberate  intention  of  furthering  the  prosecu- 
tion and  procuring  the  conviction  of  an  innocent  man  by  a  renewal  of 
his  former  perjury.  And,  as  a  true  bill  could  not  have  been  found,  or 
a  case  to  go  to  the  jury  have  been  made  out,  without  a  repetition  of  the 
defendant's  former  evidence,  it  must  be  taken  that  the  defendant,  both 
before  the  grand  jury  and  on  the  trial,  again  produced  the  forged  docu- 
ment and  renewed  the  perjury  of  which  he  had  before  been  guilty. 

Upon  these  facts,  I  am  of  opinion  that  the  defendant  is  liable  in  this 
action.  I  do  not  feel  it  necessary  to  say  that  so  much  of  the  declaration 
as  charges  the  defendant  with  having  maliciously  procured  the  order  of 
the  county  court  judge  can  be  sustained,  as  it  must  be  taken  that  the 
purpose  of  the  defendant's  perjury  was,  not  to  cause  the  plaintiff  to  be 
prosecuted,  but  simply  to  defeat  the  suit ;  but  I  am  far  from  holding 
that  it  cannot  It  is  enough  to  say  that  it  appears  to  me  that,  at  aU 
events,  the  action  may  be  well  maintained  as  to  so  much  as  charges  the 
defendant  with  having  maliciously  and  without  probable  cause  preferred 
an  indictment  against  the  plaintiff,  and  prosecuted  such  indictment. 

It  is  beyond  dispute,  that,  independently  of  the  order  of  the  county 
court  judge,  the  prosecution  would  under  the  circumstances  have  been 
malicious.  Called  upon  to  answer  in  damages  for  the  injury  inflicted  by 
it  on  the  plaintiff,  the  defendant,  in  order  to  avoid  the  consequences  of 
a  proceeding  on  the  face  of  it  otherwise  ♦clearly  wrongful  and  r«eoQ 
actionable,  seeks  to  protect  himself  by  showing  that  he  acted  ^ 
under  the  order  of  the  county  court  judge.  I  am  disposed  to  concur 
with  my  Brother  Willes,  who  dissented  from  the  majority  of  the  Court 
of  Common  Fleas,  in  thinking  that  it  is  not  competent  to  the  defendant 
to  shelter  himself  under  this  order,  seeing  that  the  judge  was  induced  to 
make  it  through  his  perjury  and  fraud.  To  suffer  the  judge  to  make 
such  an  order  without  informing  him  of  the  truth,  and  disabusing  his 
mind  of  the  error  into  which  he  had  been  led  by  wilful  falsehood,  was, 
as  it  seems  to  me,  a  fraud  upon  the  judge,  as  well  as  a  wrongful  act 
towards  the  plaintiff:  and  I  cannot  bring  myself  to  think  that  the  de- 
fendant should  be  allowed  to  shelter  himself  under  an  order  having  its 
origin  in  his  own  falsehood,  and  issuing  through  his  own  fraud. 

The  case  of  Dubois  t;.  Keats,  11  Ad.  &  E.  329  (E.  G.  L.  R.  vol.  89), 
is  an  authority  to  show  that  the  binding  over  in  recognisances  by  a 
superior  authority  will  not  under  all  circumstances  afford  an  answer  to 
an  action  for  a  malicious  prosecution.  And,  though  it  is  true  that  in 
that  case  the  defendant  had  by  a  malicious  and  unfounded  charge  before 
the  magistrate  intentionally  procured  himself  to  be  bound  over  to  prose- 
cute,— a  circumstance  which  does  not  exist  here, — yet  I  think  the  same 
principle  may  well  be  applied  where  a  man,  by  his  own  perjury  and 
fraud,  and  by  an  abuse  of  the  confidence  of  the  court,  has  led  to  his 
being  appointed  to  prosecute  one  whom  he  knows  to  be  innocent,  when 
by  a  disclosure  of  the  truth  he  might  at  once  have  prevented  such  a 
result.  I  doubt,  therefore,  whether  we  ought  not  to  go  the  length  of 
holding  that  the  defendant,  who,  seeing  that  this  order  to  prosecute  was 
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about  to  result  from  his  own  fraud  and  perjury,  did  not  disabuse  the 
mind  of  the  judge,  must  be  responsible  for  the  order  itself,  as  much  as 
though  he  had  committed  the  perjury  in  order  to  procure  it  to  be  made. 
*^291       *  Without,  however,  going  thus  far, — assuming,  that  the  de- 

•^  fendant  ought  not  to  be  held  responsible  for  the  act  of  the  judge 
in  directing  the  prosecution  of  the  plaintiff,  I  am  still  of  opinion  that 
the  defendant  is  liable  in  this  action.  It  being  clear  that  the  preferring 
the  bill  of  indictment  would  otherwise  have  been  malicious  and  unjustifi- 
able, it  appears  to  me  that  the  defendant  is  not  relieved  from  responsi- 
bility by  his  having  been  bound  over  to  prosecute.  It  is  a  mistake  to 
say  that  there  was  any  order  made  by  the  judge  which  left  the  defendant 
no  alternative  but  to  obey,  or  anything  done  which  rendered  him  the 
mere  passive  instrument  of  a  superior  authority.  All  that  a  judge  is 
authorized  by  the  14  &  15  Yict.  c.  100,  s.  19,  to  do,  when  a  person 
appears  to  him  to  have  committed  perjury,  is,  ^'  to  direct  that  such  per- 
son shall  be  prosecuted,"  and  *^to  require  any  person  he  may  think  fit 
to  enter  into  a  recognisance  conditioned  to  prosecute  or  give  evidence 
against  the  person  so  directed  to  be  prosecuted."  The  only  consequence 
to  a  person  entering  into  such  a  recognisance  from  failing  to  perform 
the  condition  is  the  forfeiture  of  the  recognisance.  Though  there  may 
be  a  duty  to  society  in  a  person  aggrieved  by  the  criminal  act  of  another 
to  bring  the  offender  to  justice,  no  such  legal  obligation  is  imposed  by 
law  even  upon  the  party  aggrieved,  still  less  upon  a  stranger ;  and  the 
only  mode  in  which  a  private  individual  can  be  made  to  take  upon  him- 
self the  burden  of  prosecuting  an  offender,  is,  by  compelling  him  to 
submit  to  be  bound  in  a  pecuniary  penalty,  to  be  forfeited  if  he  fails  to 
comply  with  the  condition.  But  legal  obligation  there  is  otherwise  none. 
No  one  ever  heard  of  an  indictment  or  other  proceeding  against  a  party 
for  not  appearing  to  prosecute  after  being  bound  over.  The  alternative 
of  compliance  with  the  terms  of  the  recognisance  is  simply  (as  was 
*5301  P^'^^^^  ^"^  ^7  Lor<l  Denman  in  Dubois  *v.  Keats)  the  pecuniary 

^  loss  involved  in  the  forfeiture  of  the  recognisance.  Lord  Den- 
man in  that  case  goes  on  to  ask,  ^'  Can  a  man  excuse  the  preferring  a 
charge  against  a  fellow-subject  which  he  knew  to  be  false,  merely  because 
he  would  otherwise  have  suffered  pecuniary  loss  by  forfeiting  his  recog- 
nisance ?'*  That  question  again  presents  itself  in  the  present  case ;  and 
I  cannot  imagine  that  it  admits  of  any  other  than  a  negative  answer. 
It  cannot  be  that  a  mere  liability  to  pecuniary  loss  can  justify  a  man 
in  indicting  and  endeavouring  to  convict  one  whom,  having  himself  com- 
mitted the  crime  which  he  seeks  to  fix  on  him,  he  knows  to  be  innocent. 
But  the  main  argument  relied  on  in  favour  of  the  defendant,  is,  that 
he  did  not  originate  the  proceedings,  or,  as  the  phrase  is,  set  the  law  in 
motion, — the  county  court  judge  having,  without  any  complaint  by  the 
defendant  with  a  view  to  that  result,  of  his  own  head  directed  the  prosecu- 
tion,— and  the  defendant's  position  is  compared  to  that  of  a  stranger  un- 
willingly bound  over,  as  put  by  Littledale,  J.,  in  Dubois  v.  Keats.  I  do 
not  feel  at  all  pressed  by  this  argument.  No  doubt,  under  ordinary  cir- 
cumstances, where  the  question  of  malice  is  still  open,  the  fact  that  some 
one  else  set  the  law  in  motion  would  be  conclusive  in  favour  of  the  defend- 
ant ;  or,  if  the  existence  of  reasonable  and  probable  cause  were  in  dispute, 
the  fact  that  a  judge  or  magistrate  had  spontaneously  bound  over  the  de- 
fendant would  go  very  far  to  shonr  that  the  prosecution  was  a  proper  one 
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But  this  reasoning  can  have  no  application  where  the  maliciousness  of 
the  prosecution  and  the  absence  of  probable  cause  are  necessarily  im- 
plied in  the  fact  that  we  have  the  guilty  man  pursuing  the  innocent.  To 
say,  in  any  other  view  than  the  one  I  have  just  been  putting,  that  a 
man's  liability  to  an  action  for  a  malicious  prosecution  depends  on  his 
*having  first  set  the  law  in  motion,  appears  to  me  untenable  in  r«cQ-i 
principle  and  unwarranted  by  authority ;  and  assuredly  nothing  ^ 
short  of  the  most  conclusive  authority  would  induce  me  to  assent  to  such 
a  position.  In  my  opinion, — an  opinion  I  shall  continue  to  entertain 
unless  corrected  by  higher  authority, — a  prosecution,  though  in  the 
outset  not  malicious,  as  having  been  undertaken  at  the  dictation  of  a 
judge  or  magistrate,  or,  if  spontaneously  undertaken,  from  having  been 
commenced  under  a  bon&  fide  belief  in  the  guilt  of  the  accused,  may 
nevertheless  become  malicious  in  any  of  the  stages  through  which  it  has 
to  pass,  if  the  prosecutor,  having  acquired  positive  knowledge  of  the 
innocence  of  the  accused,  perseveres  malo  animo  in  the  prosecution, 
with  the  intention  of  procuring  per  nefas  a  conviction  of  the  accused. 
Take,  for  instance,  the  case  of  a  prosecutor,  who,  after  the  commitment 
of  a  prisoner,  and  before  going  before  the  grand  jury,  chanced  to  dis- 
cover the  clearest  proof  of  the  prisoner's  innocence,  and  yet  went  on 
with  the  indictment  and  prosecution,  suppressing  the  newly-ascertained 
facts,  and  supporting  the  case  against  the  prisoner  by  evidence  either 
absolutely  false  or  rendered  so  by  the  suppression  of  facts  which  would 
have  shown  the  innocence  of  the  accused.  Can  it  be  said  that  to  prefer 
an  indictment  under  such  circumstances,  to  be  followed  up  by  such  a 
coarse  of  proceeding  as  I  have  referred  to,  would  not  be  a  malicious 
prosecution,  for  which  the  man  whose  life  or  liberty  had  been  put  in 
peril  by  it  should  have  a  remedy  by  civil  action  7  And  I  may  here 
observe,  in  passing,  that,  so  far  as  the  defendant  is  concerned,  the  pro- 
secution commences  with  the  preferring  of  the  indictment.  Having  been 
bound  over  to  prosecute,  to  prefer  an  indictment  is  for  him  the  first  step 
of  the  prosecution.  The  plaintiff  complains  that  he  preferred  the  indict- 
ment maliciously  *and  without  probable  cause.  Is  this  made  out  7  r^^coo 
The  facts  are,  that  he  preferred  the  indictment  with  a  knowledge  *- 
of  the  innocence  of  the  accused,  and  with  the  settled  intention  of  estab- 
lishing the  charge,  not  only  by  a  suppression  of  the  truth,  when  a  dis- 
closure of  the  facts  would  at  once  have  led  to  the  throwing  out  of  the 
indictment  or  the  acquittal  of  the  prisoner,  but  also  by  false  evidence 
of  the  most  heinous  character.  I  cannot  believe,  that,  under  our  law, 
of  which  it  is  the  boast  that  it  leaves  no  wrong  without  a  remedy,  redress 
can  be  denied  in  respect  of  so  flagrant  an  injury,  on  the  feeble  ground 
that  he  who  has  thus  abused  the  law  for  the  purposes  of  iniquity,  was 
not  the  first  to  set  it  in  motion. 

Two  other  points  are  made  in  favour  of  the  defendant,  but  neither  of 
them  appears  to  me  to  present  any  serious  difficulty.  It  is  said  that  the 
defendant,  not  having  been  actuated  by  any  personal  enmity  towards 
the  plaintiff,  or  by  a  desire  to  injure  him,  but  having  simply  acted  in 
obedience  to  the  requirements  of  the  recognisance,  cannot  be  liable  jn 
in  action  to  maintain  which  malice  is  essential.  It  seems  to  me  that 
there  is  nothing  in  this  argument.  Where  a  wrongful  act  is  done  with 
the  intention  of  bringing  about  the  consequences  naturally  flowing  from 
it  to  the  injury  of  another,  the  act  is  necessarily  malicious  in  contem- 
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plation  of  law ;  nor  will  it  be  an  answer  to  a  civil  action  that  the  partj 
doing  the  wrongful  act  was  actuated  by  his  own  interest,  without  any 
personal  desire  to  injure  the  other  party,  or  even  acted  under  a  mistaken 
sense  of  duty.  I  cannot  entertain  a  doubt  that  to  indict  an  innocent 
man  on  a  charge  false  to  the  knowledge  of  the  party  preferring  it,  no 
matter  what  may  have  originally  been  the  motive,  must  necessarily  be 
malicious. 

Lastly,  it  is  said  that  this  action  is  substantially  an  action  brought  in 
^roq-i  respect  of  the  perjury  committed  by  *the  defendant  to  the  plain- 
-'  tiff's  prejudice,  and  that  thereupon  two  objections  arise, — first, 
that  no  action  will  lie  for  an  injury  arising  from  perjury  committed  by 
a  witness,-^8econdly,  that,  if  such  an  action  as  the  present  could  be 
maintained,  the  effect  would  be  that  a  man  could  be  made  responsible 
for  perjury  On  the  evidence  of  a  single  witness,  contrary  to  the  rule  of 
evidence  which  prevails  in  cases  of  perjury.  Now,  if  the  position  on 
which  these  objections  are  based, — viz.,  that  this  action  is  brought  in 
respect  of  the  perjury  committed  by  the  defendant, — were  well  founded, 
I,  for  one,  should  think  it  necessary  to  consider  further  before  I  con- 
sented to  extend  the  immunity  from  civil  consequences  afforded  to  per- 
jury in  respect  of  defamation,  to  other  instances  of  civil  injury  directly 
brought  about  by  perjury  committed  with  the  intention  of  producing  it. 
Still  less  should  I  be  disposed  to  apply  to  a  civil  action  a  rule  of  evidence 
which  has  hitherto  been  confined  to  criminal  cases, — a  rule  which,  like 
so  many  other  rules  of  evidence,  had  its  origin  in  unenlightened  times, 
and  the  policy  and  reason  of  which  are,  in  my  humble  judgment,  as  to 
civil  rights  at  least  open  to  very  serious  question.  But  it  is  unnecessary 
to  enter  further  into  these  points.  The  short  answer  is,  that  this  is 
neither  in  form  nor  substance  an  action  in  respect  of  the  perjury  com- 
mitted by  the  defendant  to  the  plaintiff's  damage.  It  is  an  action  for 
preferring  an  indictment  and  carrying  on  a  prosecution  against  the 
plaintiff  on  a  charge  which  the  defendant  knew  to  be  untrue,  and  which 
he  knew  could  only  be  supported  by  perjured  testimony.  The  perjury 
only  comes  incidentally  into  question  as  showing  that  the  whole  pro- 
ceeding was  malicious  and  destitute  of  any  pretence  of  probable  cause. 

I  can  only  say  that  in  my  opinion  it  would  be  a  lamentable  reproach 
i^r.QA-\  ^^  our  law  if  a  claim  for  redress  *for  so  grievous  a  wrong  could 
-J  be  defeated  by  legal  diflBculties  of  a  purely  technical  character. 
In  my  judgment  the  action  may  be  well  maintained  under  the  circum- 
stances ;  and  I  am  of  opinion  that  the  nonsuit  should  be  set  aside,  and 
a  verdict  entered  for  the  plaintiff  for  the  damages  assessed  by  the  jury. 

My  Brother  Channell  concurs  in  this  judgment. 

Judgment  reversed. 


SWEETING  i;.  PEARCE. 

The  plaintiff,  a  shipbuilder  in  London,  employed  one  W.,  an  insnranoe-broker,  to  effeet  a  poliey 
upon  a  ihip  at  Lloyd'i,  and,  after  the  happening  of  a  loss,  gare  W.  the  ship's  papers  for  the 
purpose  of  enabling  him  to  adjust  the  loss  with  the  underwriters.  The  poliey  was  effseted 
in  W/s  name,  and  he  retained  possession  of  it.  An  a4|ustment  baring  ta^en  place,  the  loss 
was  settled, — in  accordance  with  a  usage  preyailing  at  Lloyd's,  which  was  found  to  be  gene- 
rally known  to  merchants  and  shipowners,  but  which  the  jury  found  was  not  known  to  <A« 
plaiiuifff  who  had  merely  left  the  policy  in  W.'s  hands  for  safe  custody, — ^by  the  undtrwiiter 
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ntUog  off  ihe  amooat  payable  by  him  upon  the  policy  againit  the  balance  dae  to  him  from 
the  broker  for  premiums  on  other  policies  effected  by  him  :^ 
Held,  by  the  Exchequer  Chamber, — affirming  the  judgment  of  the  Court  of  Common  Pleas, — 
that,  assaming  that  the  plaintiff  was  estopped  from  denying  that  the  broker  had  authority  to 
recetre  ihe  amount  due  fVom  the  underwriter  on  the  policy  in  money,  he  was  not  bound  by 
the  naage,  and,  consequently,  that  he  was  entitled  to  recover  the  amount  of  the  policy  against 
the  underwriter,  notwithstanding  such  settlement. 

This  was  an  action  on  a  policy  of  insurance,  for  a  total  loss.  The 
pleadings  and  facts  are  fully  stated,  7  C.  B.,  N.  S.  449  (E.  C.  L.  R. 
vol.  97).     The  substance  of  the  case  was  as  follows : — 

The  plaintiff,'  a  ship-builder  in  London,  employed  one  W.,  an  insurance 
broker,  to  effect  a  policy  upan  a  ship  at  Lloyd's,  and,  after  the  happen- 
ing of  a  loss,  gave  W.  the  ship's  papers,  for  the  purpose  of  enabling 
him  to  adjust  the  loss  with  the  underwriters.  The  policy  was  effected 
in  W.*8  name,  and  he  retained  possession  of  it  An  adjustment  having 
taken  place,  the  loss  was  settled, — in  accordance  with  a  usage  prevailing 
at  Lloyd's,  which  was  found  to  be  generally  known  to  merchants  and 
shipowners,  but  which  the  jury  found  *was  not  known  to  the  r«roc 
plaintiffs  who  had  merely  left  the  policy  in  W.'s  hands  for  safe  ^ 
custody, — by  the  underwriter  setting  off  the  amount  payable  by  him 
upon  the  policy  against  the  balance  due  to  him  from  the  broker  for  pre- 
miums on  other  policies  effected  by  him. 

A  verdict  having  been  entered  for  the  plaintiff,  subject  to  a  motion 
to  enter  it  for  the  defendant,  the  court  upon  the  argument  of  the  rule 
held,  that,  although  the  plaintiff  was  estopped  from  denying  that  the 
broker  had  authority  to  receive  the  amount  due  from  the  underwriter 
on  the  policy  in  money^  he  was  not  bound  by  the  usage,  and,  conse- 
quently, that  he  was  entitled  to  recover  the  amount  of  the  policy  against 
the  underwriter,  notwithstanding  such  settlement. 

The  defendant  appealed  against  this  decision,  and  the  case  was  argued 
before  Wightman,  J.,  Martin,  B.,  Bramwell,  B.,  Channell,  B.,  and 
Hill,  J.,  by 

BauHlj  Q.  C,  and  Hannen^  for  the  appellant,  who  substantially  relied 
upon  the  arguments  urged  and  the  cases  cited  in  the  court  below. 

Montagu  Smithy  Q.  C,  contrd*,  was  not  called  upon. 

WiaHTMAN,  J.-^I  do  not  think  it  necessary  to  say  anything  on  the  point 
as  to  Walton's  authority  to  receive  the  amount  due  from  the  underwriters 
on  the  policy,  for  I  am  of  opinion  that  the  court  below  were  right  in 
the  conclusion  to  which  they  came  on  the  other  point,  viz.,  that,  assuming 
that  Walton,  the  insurance-broker,  was  employed  to  collect  and  receive 
the  money  due  on  the  policy,  he  ought  to  have  received  it  in  money, 
and  was  not  warranted  in  setting  it  off  in  account  between  himself  and 
the  underwriter,  according  to  the  usage  of  Lloyd's,  of  which  the  plain- 
tiff was  found  to  be  wholly  ignorant;  and  that  such  setting  off  in 
account  was  not  *a  discharge  by  the  underwriter  of  the  plain-  ruccog 
tiff's  claim.  Such  a  usage  or  custom  is,  in  effect,  without  the  ^ 
consent  or  knowledge  of  the  principal  to  substitute  the  broker, — who  in 
this  case  turned  out  to  be  insolvent, — as  a  new  debtor  to  him  in  the 
place  of  the  underwriter.  Primfi  facie,  the  authority  to  receive  money 
would  be  to  receive  payment  in  cash.  The  usage  set  up  hardly  appears 
to  be  reasonable,  unless  the  principal  knows  of  it,  and  assents  to  the 
settlement  of  his  claim  upon  that  footing.  It  has  been  contended  that 
the  broker  was  authorized  to  act  according  to  the  usage  of  Lloyd's^ 
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whether  the  principal  knew  of  it  or  not :  but,  in  Oabay  v.  Lloyd,  3  B.  & 
C.  793  (E.  C.  L.  R.  vol.  10),  5  D.  &  R.  641  (E.  C.  L.  R.  vol.  16),  it 
was  laid  down  that  a  usage  of  Lloyd's  could  not  be  taken  to  be  a  general 
usage  of  the  trade  of  London,  but  only  the  usage  of  one  house,  and  was 
not  binding  on  a  party  who  effected  a  policy  there,  but  was  ignorant  of 
the  usage.  And  in  Scott  t;.  Irving,  1  B.  &  Ad.  606  (E.  G.  L.  R.  vol 
20), — which  is  directly  in  point, — Lord  Tenterden  says  that  a  usage 
to  substitute  another  person  as  debtor  to  the  principal  can  only  bind 
those  who  have  notice  of  it,  and  have  consented  to  be  bound  by  it. 
That  seems  a  reasonable  proposition.  The  general  notoriety  of  a  custom 
may  in  many  cases  be  evidence  that  the  person  had  knowledge  of  it 
But  here  it  is  expressly  found  that  the  plaintiff  had  no  knowledge  of  the 
usage  in  question.  I  therefore  think  that  the  decision  of  the  Court  of 
Common  Pleas  was  right,  and  that  the  plaintiff  was  not  bound  by  this 
settlement  in  account  between  Walton  &  Co.  and  the  defendant. 

Martin,  B. — I  am  of  the  same  opinion,  but  upon  more  simple  and 
narrow  grounds.  The  material  facts  are  these : — The  plaintiff  (not  a 
member  of  Lloyd's)  employed  brokers  called  Walton  &;  Co.  to  effect  an 
*5^71  i^8^^^^<^^  upon  the  ship  Caroline.  They  did  so  at  ^Lloyd's,  and 
^  the  defendant,  who  is  a  member  of  Lloyd's,  underwrote  the  policy 
for  501,  The  policy  was  left  by  the  plaintiff  with  Messrs.  Walton  k  Co. 
for  safe  custody,  and  at  this  period,  in  my  opinion,  the  first  employment 
by  the  plaintiff  of  Messrs.  Walton  k  Co.  terminated.  The  Caroline  was 
afterwards  lost ;  and,  in  October,  1858,  the  plaintiff  brought  to  the  office 
of  Messrs.  Walton  &  Co.  the  papers  relating  to  the  loss,  and  delivered 
them  to  Messrs.  Walton  in  order  to  have  it  adjusted,  and  (for  the  pur- 
poses of  the  present  judgment  it  is  to  be  taken)  to  receive  payment  from 
the  underwriters.  In  my  opinion  the  true  question  in  this  case  is,  what 
was  the  authority  given  by  the  plaintiff  to  Messrs.  Walton  upon  thiB 
occasion :  and,  if  there  was  evidence  to  go  to  the  jury,  it  was  a  question 
of  fact  for  them ;  and  if  they  upon  the  evidence  had  found  that  the 
defendant  had  settled  the  loss  in  a  manner  warranted  by  the  authority 
then  given  J  I  think  the  defendant  was  entitled  to  succeed. 

What  occurred  afterwards  was  in  substance  this: — The  loss  was 
adjusted  at  96L  13«.  9(2.  per  cent.,  and  the  sum  payable  by  the  defend- 
ant, amounting  to  somewhat  less  than  50/.,  was  placed  to  his  debit  by 
Messrs.  Walton  in  their  books,  ip  an  account  current  between  them. 
The  defendant  placed  the  like  sum  to  the  credit  of  Messrs.  Walton  in 
his  books,  and  afterwards,  and  before  the  end  of  the  year,  gave  them 
fresh  credit  for  premiums  to  an  amount  exceeding  501.  This  account 
was  settled  at  the  end  of  the  year,  and  the  balance  was  in  favour  of  the 
defendant ;  and  this  continued  until  Messrs.  Walton  stopped  payment  on 
the  23d  of  January,  1858.  A  credit-note  in  the  usual  form  was  sent  to 
the  plaintiff  by  Messrs.  Walton  dated  the  6th  of  November,  1857,  and 
the  net  amount  of  the  settlement  (2821 Z.  10«.)  was  stated  to  be  due  on 
the  5th  of  January,  1858. 

*'i^i<l  *It  seems  to  have  been  admitted,  on  the  part  of  the  plaintiff, 
^  that  there  was  an  usage  at  Lloyd's  to  settle  the  loss  between  the 
broker  and  the  underwriter  in  the  manner  in  which  this  loss  was  settled : 
and  the  jury  found  that  this  usage  was  generally  known  to  merchants 
and  shipowners  who  effected  insurances.  It  was  admitted  by  the  defend- 
ant that  the  plaintiff  was  ignorant  of  this  usage,  and  that  he  did  not 
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intend  Messrs.  Walton  to  receive  the  money  from  the  underwriters.  The 
only  contention  on  behalf  of  the  defendant  before  the  court  below  and 
before  us  (and  upon  the  statement  of  the  case  there  could  be  no  other) 
was,  that  the  usage  of  Lloyd's  operated  as  a  rule  of  law,  or  as  a  term 
of  a  contract  into  which  the  plaintiflf  had  entered,  and  that  he  was  abso- 
lutely bound  by  it  as  a  matter  of  law.  For  the  reasons  given  by  my 
Brother  Wightman,  and  by  the  judges  of  the  court  below,  I  am  clearly 
of  opinion  that  he  was  not  so  bound,  and  that  the  judgment  of  the  court 
was  right  and  ought  to  be  affirmed. 

I  desire  to  state  that  I  express  no  opinion  whether  it  was  essential,  in 
order  for  the  defendant  to  discharge  himself  as  against  the  plaintiff,  that 
the  payment  to  Messrs.  Walton  should  have  been  in  money.  There  was 
a  case  of  Butterworth  v.  Coteaworth,  not  reported,  which  was  argued  by 
my  Brother  Crompton  and  myself  whilst  at  the  bar,  in  the  Court  of 
Exchequer.  The  question  was,  whether  an  alleged  payment  made  by 
the  defendant,  a  mercantile  house  in  London,  to  a  mercantile  house  in 
Manchester,  of  the  proceeds  of  goods  consigned  by  the  plaintiff  for  sale 
in  South  America,  was  a  good  payment  as  against  the  plaintiff.  It  was 
stated  in  the  special  case  that  the  defendant  in  London  and  the  house 
in  Manchester  had  business  transactions  together  which  led  to  payment 
being  made  by  each  to  the  other,  and  that  there  was  an  '''account  r^roq 
current  between  them ;  that  the  course  of  business  was,  for  the  ^ 
house  paying  to  enter  the  amount  to  be  paid  to  the  credit  of  the  other 
in  the  account  current  in  their  books,  and  advise  it,  and  for  the  other 
lioase  to  enter  the  amount  to  the  debit  of  the  paying  house  in  the  account 
current  in  their  books.  The  alleged  payment  in  question  was  made  in 
this  way.  The  court, — Lord  Abinger  and  Lord  Wensleydale  being 
members  of  it, — upon  the  case,  by  which  they  were  empowered  to  draw 
inferences  of  fact,  were  clearly  of  opinion  that  it  was  a  good  payment 
as  against  the  plaintiff,  and  that  it  amounted  to  the  same  thing  as  if  the 
London  house  bad  sent  down  the  cash  to  Manchester,  or  caused  payment 
to  be  made  by  a  banker  there.  In  strictness,  however,  I  think  the 
question  in  that  case  was  one  of  fact  and  not  of  law :  and,  upon  the 
point  in  the  present  case,  I  entertain  no  doubt  that  the  judgment  of  the 
court  below  was  right. 

Crompton,  J. — I  am  of  the  same  opinion.  I  should  be  sorry  to 
interfere  with  the  decisions, — such  as  Brown  v.  Byrne,  8  Ellis  &  B.  708 
(E.  C.  L.  R.  vol.  77),  and  others  of  the  same  kind, — which  show  that 
customs  of  a  particular  trade  may  be  imported  into  and  form  part  of  the 
bargain,  where  the  usage  is  a  reasonable  one.  But  it  has  been  settled 
by  a  series  of  cases,  that  this  custom  of  Lloyd's  ought  not  to  prevail  so 
as  to  affect  a  person  who  is  ignorant  of  it.  It  would  be  a  very  inconve- 
nient state  of  things  if  particular  customs  existing  in  different  places 
should  be  binding  on  all  persons  unacquainted  with  those  customs,  who 
should  happen  to  deal  at  those  places.  In  Bayley  t;.  Wilkins,  7  G.  B. 
886  (E.  C.  JJ.  R.  vol.  62),  Maule,  J., — who  was  a  very  great  authority 
in  such  cases, — says :  ^*  Scott  v.  Irving,  1  B.  &  Ad.  605  (E.  G.  L.  R. 
vol.  20),  M  the  last  of  a  series  of  cases,  beginning  with  Russell  v.  Bang- 
ley,  4  B.  &  Aid.  395  (E.  G.  L.  R.  vol.  6),  which  went  upon  the  ground 
of  the  ^unreasonableness  of  paying  the  debt  of  one  with  the  rue  r 4^ a 
money  of  another,  as  was  said  by  the  court  in  Todd  v.  Reid,  4  *- 
B.  k  Aid.  210  (E.  G.  L.  R.  vol.  0)."    It  seems  to  me  that  the  usage 
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ooDtended  for  here,  which  permits  the  underwriter  to  set  off  the  loss 
in  account  with  the  broker,  and  so  to  discharge  himself  from  the 
claim  of  the  principal,  though  the  latter  is  ignorant  of  the  custom,  is 
unreasonable. 

Bramwell,  B. — I  am  of  the  same  opinion.     It  has  been  argued  that 
this  custom  is  part  of  the  original  contract :  but  it  has  been  rightly 
stated  by  my  Brother  Martin,  that  it  has  to  do  with  something  which 
arises  after  the  contract.     If  it  were  supposed  to  be  embodied  into  the 
contract,  the  contract  would  be  one  with  an  infinite  variety  of  contin- 
gencies.    It  would  be  a  contract  by  the  underwriter  to  pay  the  princi- 
pal himself  if  there  were  a  loss,  and  if  he  asked  for  the  money ;  and,  if 
he  did  not,  to  set  it  off  in  account  with  the  broker,  if  the  underwriter 
bad  a  claim  against  the  broker ;  and  possibly  a  dozen  different  contin- 
gencies might  be  made  out.     It  is,  in  truth,  not  a  custom  affecting  the 
contract,  but  one  affecting  the  mode  in  which  the  contract  is  to  be 
fulfilled.     I  think  with  my  Brother  Martin  that  this  is  a  question  of 
authority.     What,  then,  is  the  authority  which  Messrs.  Walton  had  from 
the  plaintiff?     The  legal  presumption  of  authority  given  to  a  person 
who  is  to  receive  satisfaction  for  another  for  a  money  demand,  is,  that 
he  is  to  receive  it  by  payment  of  money  only.     It  is  also  a  rule  of  good 
sense.     The  presumption,  then,  here  is,  that  Messrs.  Walton  were  to 
receive  satisfaction  by  payment  of  money.     The  custom  set  up  is,  that 
the  persons  who  are  by  legal  presumption  to  receive  in  money,  and  in 
money  only,  are  not  to  receive  in  money.     The  custom  therefore  is  in 
'*'^411  ^^^i^^^A^i^'^i^^^  ^  *^^^  authority  given  to  the  agents  by  their  princi- 
-'  pal.     It  is  a  custom  not  to  do  the  thing  which  the  law  implies 
they  are  to  do ;  that  shows  it  to  be  unreasonable.     There  is  a  great  dis- 
tinction between  this  and  the  cases  which  have  been  relied  upon  for  the 
defendant.     If  I  set  a  man  generally  to  do  a  thing,  a  custom  may  well 
apply  to  regulate  the  mode  of  doing  it.     Thus,  with  regard  to  usages 
of  the  Stock  Exchange,  which  have  been  referred  to,  if  I  tell  a  broker 
to  purchase  such  and  such  stock,  I  impliedly  engage  him  to  deal  upon 
terms  upon  which  he  can  deal,  that  is,  according  to  the  usages  of  the 
place.     If  the  tenor  of  my  authority  is,  to  exclude  the  operation  of  any 
custom,  I  give  him  no  authority  to  act  according  to  the  custom ;  bat,  if 
the  authority  I  give  is  consistent  with  the  custom,  then  the  custom  oomes 
into  operation.     Thus,  in  the  case  before  us,  when  the  plaintiff  says  to 
the  broker,  ^^  Receive  payment  of  the  loss,"  that  means,  ^^  Receive  it  in 
money,  and  not  otherwise."     Mr.  Arnould,  in  his  work  on  Marine  In- 
surance, 2d  edit.  p.  81,  says :  '^  It  might  have  been  considered  not  a 
very  violent  presumption  that  all  parties  resident  in  this  country  employ- 
ing brokers  to  effect  policies  for  them  in  the  commoa  course  of  business, 
should  be  considered  to  have  done  so  with  reference  to  the  usages  estab- 
lished at  Lloyd's.''     I  beg  leave  to  say  that  I  think  it  would  have  been 
an  unreasonable  presumption.  I  can  well  understand,  if  a  man  who  knows 
of  this  usage  of  Lloyd's  gives  his  policy  to  the  broker,  with  instructions 
to  do  the  needful,  a  jury  might  well  find  that  he  authorises  the  broker 
to  do  the  needful  according  to  the  custom.     Probably  Mr/  Amonld 
meant  no  more  than  that.     But  it  would  be  a  question  for  the  jury  in 
each  case  whether  the  presumption  that  the  authority  to  receive  pay- 
ment in  money  was  rebutted  by  the  principal's  knowledge  of  the  custom. 


COMMON  BENCH  REPORTS.    (9  J.  SCOTT.    N.  S.)         541 


[*542 


Here  I  think  the  jury  oould  not  find  that  *the  plaintiiF  author- 
ized the  broker  to  act  according  to  the  custom,  be  being  wholly 
ignorant  of  it.  There  was,  therefore,  no  ground  for  supposing  that  in 
the  mind  of  the  plaintiff  any  intention  existed  that  Messrs.  Walton 
should  set  off  the  loss  in  account  with  the  underwriters.  This  custom, 
in  truth,  goes  not  to  say  how  the  presumed  authority  to  receive  payment 
in  cash  is  to  be  exercised ;  but  that  it  should  not  be  exercised  at  all. 

Channbll,  B. — I  entirely  agree  with  the  rest  of  the  court  in  thinking 
that  the  judgment  in  this  case  should  be  affirmed.  So  far  as  the  matter 
rests  on  authority,  the  case  of  Scott  v.  Irving,  1  B.  &  Ad.  605  (E.  G.  L. 
R.  vol.  20),  is  precisely  in  point  in  favour  of  the  plaintiff.  Applying 
the  principle  of  that  case  and  of  Todd  t;.  Green,  4  B.  &  Aid.  210  (K  G. 
L  R.  vol.  6),  and  of  Gabay  v.  Lloyd,  3  B.  &  G.  798  (E.  0.  L.  R.  vol.  10), 
5  D.  &  R.  641  (E.  G.  L.  B.  vol.  16),  I  think  the  plaintiff  is  not  bound 
by  the  custom,  and  is  entitled  to  recover.  The  case  of  buying  shares  in  a 
particular  market  through  a  broker  is  very  distinguishable,  upon  the 
grounds  already  mentioned  by  some  of  my  learned  Brothers. 

Hill,  J.,  concurred*  Judgment  affirmed. 
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The  Judges  who  usually  sat  in  banc  in  this  term,  were, — 

ErLB,  C.  J.  WiLLES,  J. 

Williams,  J.  Keating,  J. 


BATCHELLOR  v.  LAWRENCE  and  Others. 

A.9  who  WM  jointly  liable  with  nine  other  persons,  having  been  taken  under  a  ca.  sa.,  paid  the 
entire  debt : — Held,  that  he  was  entitled,  by  yirtue  of  the  6th  section  of  the  Mercantile  Lav 
Amendment  Aot,  19  A  20  Vict  c.  97,  to  an  assignment  of  the  judgment;  and  that,  ia  sc 
action  against  the  judgment-creditor  to  enforce  such  assignment,  a  plea  that  the  jndgiaeDl 
had  bein  satisfied  by  payment  by  A.  after  he  had  been  taken  in  execution  under  it,  was  ao 
answer. 

The  declaration  stated,  that,  before  the  committing  of  the  grievances 
thereinafter  mentioned,  the  plaintiff  became  liable  jointly  with  one 
Thomas  Gray,  William  Davies,  Edwin  Chance,  James  Freeman,  George 
Sharp,  Joseph  Odell,  Thomas  Hunt,  Harry  Word  Astbury,  and  Jonah 
Milner,  to  pay  to  the  defendants  the  sum  of  21/.  5«.  Id. ;  that,  being  so 
liable,  the  defendants,  on  the  28th  of  March,  1860,  in  the  Mayor's  Court 
'*'5441  ^^  '''London,  by  the  consideration  and  judgment  of  the  said  court, 
•'  recovered  against  the  plaintiff  and  the  said  Thomas  Gray,  William 
Davies,  Edwin  Chance,  James  Freeman,  George  Sharp,  Joseph  Odell, 
Thomas  Hunt,  Harry  Ward  Astbury,  and  Jonah  Milner,  the  sum  of  30/., 
together  with  8/.  4«.  2d.  for  costs  of  suit,  amounting  in  the  whole  to  the 
sum  of  38/.  4«.  2d. ;  that  the  defendants  afterwards  issued  execution 
against  the  plaintiff  on  the  said  judgment  for  the  sum  of  29/.  9ir.  3(/., 
and  the  plaintiff  was  forced  and  obliged  to  pay  and  did  pay  the  said  sum  of 
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291.  98.  Sd,  for  trhich  judgment  had  been  so  recovered  as  aforesaid ; 
that  the  plaintiff  thereupon  became  entitled  to  have  the  said  judgment 
assigned  to  him,  in  order  to  obtain  from  the  said  Thomas  Gray,  William 
Davies,  Edwin  Chance,  James  Freeman,  George  Sharp,  Joseph  Odell, 
Thomas  Hunt,  Harry  Ward  Astbury,  and  Jonah  Milner,  their  just  pro- 
portion of  the  same ;  and  that  the  plaintiff  afterwards,  and  before  this 
suit,  requested  the  defendants  to  assign  such  judgment  to  him,  for  the 
purposes  aforesaid,  and  did  everything  on  his  part,  and  everything 
necessary  happened,  to  entitle  him  to  have  such  assignment ;  and  that 
the  defendants  refused  to  assign  the  same. 

The  defendants  pleaded,  that,  before  the  plaintiff  paid  the  said  sum  of 
292. 9«.  3d.,  or  any  part  thereof,  as  in  the  declaration  mentioned,  and  while 
the  said  judgment  was  wholly  unsatisfied,  they  the  defendants,  for  hav- 
ing execution  of  the  said  judgment,  sued  and  prosecuted  out  of  the  said 
Mayor's  Court  of  London  a  writ  called  a  capias  ad  satisfaciendum,  being 
the  said  execution  in  the  said  declaration  mentioned,  upon  the  said 
judgment,  against  the  said  Thomas  Gray,  Edward  Stratton  Batchellor 
(the  plaintiff*),  William  Davies,  Edwin  Chance,  James  Freeman,  George 
Sharp,  Joseph  Odell,  Thomas  Hunt,  Harry  Ward  Astbury,  and  rdttfiA^ 
*JoDah  Milner,  directed  to  Christopher  Fitch,  serjeant-at-mace,  ^ 
or  to  any  other  serjeant-at-mace,  &c.,  whereby  the  said  serjeant-at-mace 
was  commanded  to  take  the  said  Thomas  Freeman,  the  said  Edward 
Stratton  Batchellor  (the  plaintiff  as  aforesaid),  William  Davies,  Edwin 
Chance,  James  Freeman,  George  Sharp,  Joseph  Odell,  Thomas  Hunt, 
Harry  Ward  Astbury,  and  Jonah  Milner,  if  they  should  be  found  within 
the  liberties  of  the  city  of  London,  and  them  safely  keep  so  that  the 
said  serjeant-at-mace,  &c.,  might  have  their  bodies  there  in  court  with- 
out delay,  to  satisfy  the  said  defendants  as  well  a  certain  debt  of  30Z. 
which  the  said  defendants  lately  in  the  Queen's  Majesty's  court  holden 
before  the  mayor  and  aldermen  in  the  chamber  of  the  Guildhall  of  the 
said  city  of  London  recovered  against  the  said  Thomas  Gray,  the  said 
Edward  Stratton  Batchellor  (the  plaintiff  as  aforesaid),  William  Davies, 
Edwin  Chance,  James  Freeman,  George  Sharp,  Joseph  Odell,  Thomas 
Hunt,  Harry  Ward  Astbury,  and  Jonah  Milner,  and  also  8L  4«.  2(2., 
which  in  the  said  Queen's  Majesty's  court  before  the  said  mayor  and 
aldermen,  in  the  chamber  of  the  Guildhall  of  the  said  city,  were  adjudged 
to  the  said  defendants  for  their  damages  sustained  as  well  by  detaining 
the  said  debt  as  for  their  costs  and  charges  about  their  suit  in  that  be- 
half expended ;  which  said  writ,  before  the  delivery  thereof  to  the  said 
serjeant-at-mace,  &o.,  to  be  executed,  as  thereinafter  mentioned,  was 
duly  endorsed  with  a  direction  to  the  said  serjeant-at-mace,  &c.,  requir- 
ing him  to  levy  the  sum  of  292.  9«.  3(2. ;  and  which  said  writ  so  endorsed 
as  aforesaid  was  afterwards  delivered  to  the  said  serjeant-at-mace,  &c., 
to  be  executed  in  due  form  of  law ;  by  virtue  of  which  said  writ  the 
plaintiff,  being  found  within  the  said  liberties  of  the  said  city  of  London, 
was  arrested  by  the  said  serjeant-at-maoe,  &c.,  and  taken  by  his  body, 
and  then,  by  virtue  of  the  said  '''writ,  and  of  the  said  endorse-  rtt^zAa 
ment  so  made  thereon  as  aforesaid,  was  kept  and  detained  in  ^  '' 
custody  in  execution  for  the  said  sum  of  money  so  endorsed  on  the  said 
writ  as  aforesaid;  and  further,  that  the  plaintiff  so  being  kept  and 
detained  in  custody  as  aforesaid,  and  not  otherwise,  paid  the  said  sum 
of  29{.  98.  8d.,  endorsed  on  the  said  writ  as  aforesaid,  which  was  the 


546  BATCHELLOR  v.  LAWRENCE.     H.  T.  1861. 

said  payment  in  the  declaration  mentioned,  and  was  thereupon  dis- 
charged from  custody  by  the  said  defendants,  and  the  said  judgment 
thereupon  became  and  was  wholly  satisfied  and  discharged. 

Demurrer  and  joinder. 

Qranty  in  support  of  the  demurrer. — The  declaration  is  framed  on 
the  5th  section  of  the  Mercantile  Law  Amendment  Act,  19  k  20  Yict. 
c.  97,  which  enacts  that  '^  every  person  who,  being  surety  for  the  debt 
or  duty  of  another,  or  being  liable  with  another  for  any  debt  or  duty, 
shall  pay  such  debt  or  perform  such  duty,  shall  be  entitled  to  have 
assigned  to  him,  or  to  a  trustee  for  him,  every  judgment,  specialty,  or 
other  security  which  shall  be  held  by  the  creditor  in  respect  of  such 
debt  or  duty,  whether  9uch  judgment^  specialty,  or  other  security  shall 
or  shall  not  be  deemed  at  law  to  have  been  satisfied  by  the  payment  of 
the  debt  or  performance  of  the  duty,  and  such  person  shall  be  entitled 
to  stand  in  the  place  of  the  creditor,  and  to  use  all  the  remedies,  and, 
if  need  be,  and  upon  a  proper  indemnity,  to  use  the  name  of  the  credi- 
tor, in  any  action  or  other  proceeding  at  law  or  in  equity,  in  order  to 
obtain  from  the  principal  debtor,  or  any  co*surety,  co*contractor,  or  co- 
debtor,  as  the  case  may  be,  indemnification  for  the  advances  made  and 
loss  sustained  by  the  person  who  shall  have  so  paid  such  debt  or  per- 
formed such  duty ;  and  such  payment  or  performance  so  made  by  such 
i^rA^-i  surety  shall  not  be  pleadable  in  bar  of  any  such  *action  or  other 
^  proceeding  by  him :  Provided  always  that  no  co-surety,  co-con- 
tractor, or  co-debtor  shall  be  entitled  to  recover  from  any  other  co- 
surety, CO- con  tractor,  or  co-debtor,  by  the  means  aforesaid,  more  than 
the  just  proportion  to  which,  as  between  those  parties  themselvee,  such 
last-mentioned  person  shall  be  justly  liable."  The  plaintiff,  having 
paid  the  entire  debt,  is,  within  the  very  terms  of  the  enactment,  entitled 
to  have  the  security  assigned  to  him.  The  fact  of  the  judgment  having 
been  in  one  sense  satisfied  clearly  affords  no  answer  to  the  action: 
Cattlin  V.  Kernott,  8  C.  B.  N.  S.  796  (E.  C.  L.  R.  voL  91). 

(7.  Wood^  contr4. — This  is  not  a  judgment  within  the  meaning  of  the 
5th  section  of  the  statute.  The  debt  having  been  satisfied,  the  judg- 
ment is  no  longer  a  ^^  security ;"  and  the  statute  evidently  contemplates 
judgments  which  are  securities.  Its  object,  as  was  said  by  Vice-Chan- 
cellor  Kindersley  in  Brandon  9.  Brandon,  28  L.  J.  Ch.  150,  was,  to 
enable  a  surety  to  have  the  benefit  of  those  equities,  of  those  securities, 
which  the  creditor  was  entitled  to.  Here,  the  judgment  was  directly 
satisfied  by  the  taking,  not  by  payment.  The  judgment  the  assignment 
of  which  was  contemplated,  is,  some  collateral  judgment  against  a  third 

Person,  which  the  creditor  held  as  a  security,  and  had  not  enforced, 
'here  is  nothing  in  the  language  of  the  statute  to  make  it  apply  to  the 
assignment  of  a  judgment,  where,  as  here,  the  person  requiring  it  is  a 
co-defendant.  This  is  not  a  judgment  which  the  present  plaintiff  could 
enforce.  [Williams,  J. — The  principle  of  the  statute  seems  to  me  to 
be  this,  that,  where  a  surety  pays  the  entire  debt,  he  is  to  be  allowed  to 
have  all  the  advantage  of  any  securities  which  the  creditor  has  against 
the  principal,  notwithstanding  be  has  satisfied  the  d^im :  isee  Copis  v. 
'*'5481  ^*^^^^^^°»  Turn,  k  Buss.  229 ;  *Jones  v.  Davids,  4  B^isa,  277. 
-■  Here,  the  plaintiff  could  not  sue  his  co-debtors  upon  the  judg- 
ment.] This  was  not  a  security  at  the  time  the  assignment  was  asked 
for.     It  is  a  thing  which  was  exhausted  and  gone.     Throughout  the 
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section,  a  distinction  is  drawn  between  a  "  co-debtor"  and  a  "  surety." 
Payment  by  a  surety  is  not  to  be  pleadable  in  bar  to  an  action  by  him ; 
bnt  there  is  nothing  to  prevent  payment  by  a  co-debtor  being  so  pleaded. 
Whatever  may  be  snrmised  as  to  the  intention  of  the  legislature,  the 
court  cannot  supply  words  which  they  have  omitted :  Underbill,  app., 
Longridge,  resp.,  29  Law  J.,  M.  C.  65.  It  may  be  conceded  that  a 
collateral  judgment  falls  within  the  section ;  but  there  is  nothing  therein 
to  point  to  a  joint  judgment.  The  16th  section  of  the  1  &  2  Vict.  c. 
110,  provides,  that,  "  if  any  judgment-creditor  who  under  the  powers 
of  this  act  shall  have  obtained  any  charge  or  be  entitled  to  the  benefit 
of  any  security  whatsoever,  shall  afterwards,  and  before  the  property 
80  charged  or  secured  shall  have  been  converted  into  money  or  realized, 
and  the  produce  thereof  applied  towards  payment  of  the  judgment-debt, 
cause  the  person  of  the  judgment-debtor  to  be  taken  or  charged  in  exe- 
cution upon  such  judgment,  then  and  in  such  case  such  judgment- 
creditor  shall  be  deemed  and  taken  to  have  relinquished  all  right  and 
title  to  the  benefit  of  such  charge  or  security,  and  shall  forfeit  the  same 
accordingly."  The  defendants,  therefore,  are  asked  to  assign  a  thing 
which  is  absolutely  worthless. 

Chant  was  not  called  upon  to  reply. 

Erle,  C.  J. — I  am  of  opinion  that  our  judgment  must  be  for  the 
plaintiff.  The  plaintiff  was  a  co-defendant  with  nine  others  in  an  action 
brought  against  them  by  the  now  defendants  for  the  recovery  of  a  debt, 
and  the  ^plaintiff,  having  been  taken  in  execution  upon  the  judg-  r^cf^Aq 
ment  obtained  in  that  action,  satisfied  the  debt  and  costs  by  pay-  '- 
ment.  Now,  the  law  is,  that  a  co-defendant  in  an  action  ex  contractu 
paying  the  whole  debt,  is  entitled  to  contribution  from  the  others.  But, 
to  accomplish  that  a  verv  complex  course  of  litigation  was  necessary, 
each  co-defendant  being  liable  individually  to  contribute  rateably.  To 
remedy  this  inconvenience,  the  Mercantile  Law  Amendment  Act,  19  & 
20  Vict.  c.  97,  s.  5,  intended,  as  it  seems  to  me,  to  provide  for  all  cases 
where  one  has  paid  the  whole  debt  for  which  several  are  jointly  liable, 
and  to  give  a  facility  to  the  party  so  paying  for  enforcing  contribution 
from  the  others.  I  am  of  opinion  that  the  words  of  the  statute  extend 
to  co-defendants,  as  they  are  clearly  within  the  mischief  intended  to  be 
remedied  thereby.  The  first  part  of  the  section  speaks  of  two  descrip- 
tions of  persons, — ^first,  one  who  is  simply  a  surety  for  the  debt  or  duty 
of  another, — secondly,  of  one  who  is  liable  with  another  for  any  debt  or 
duty.  Now,  each  defendant  in  an  action  ex  contractu  is  liable  with 
the  others  for  the  debt.  The  section  then  proceeds  to  enact,  that,  if 
SQch  surety  or  person  liable  shall  pay  such  debt  or  perform  such  duty, 
"  he  shall  be  entitled  to  have  assigned  to  him,  or  to  a  trustee  for  him, 
every  judgment,  specialty,  or  other  security  which  shall  be  held  by  the 
creditor  in  respect  of  such  debt  or  duty,  whether  such  judgment,  specialty, 
or  other  security  shall  or  shall  not  be  deemed  at  law  to  have  been  satis- 
fied by  the  payment  of  the  debt  or  performance  of  the  duty,  and  such 
person  shall  be  entitled  to  stand  in  the  place  of  the  creditor,  and  to  use 
all  the  remedies,  and,  if  need  be,  and  upon  a  proper  indemnity,  to  use 
the  name  of  the  creditor  in  any  action  or  other  proceeding  at  law  or  in 
equity,  in  order  to  obtain  from  the  principal  debtor,  or  any  co-surety, 
co-eontractor^  or  co^debtor^  as  *the  case  may  be,  indemnification  r«55A 
for  the  advances  made  and  loss  sustained  by  the  person  who  shall  ^ 
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have  80  paid  snch  debt  or  performed  such  duty."  And  the  section  goes 
on  to  enact  that  '^  such  payment  ^r  performance  so  made  by  such  Murety 
shall  not  be  pleadable  in  bar  of  any  such  action  or  other  proceeding  by 
him :  Provided  always  that  no  co-surety,  co-contraetory  or  co-debtor^  shall 
be  entitled  to  recover  from  any  other  co-surety,  co-contractor^  or  co-debtor^ 
by  the  means  aforesaid,  more  than  the  just  proportion  to  which,  as 
between  those  parties,  themselves,  such  last-mentioned  persons  shall  be 
justly  liable."  The  defendants  (who  were  plaintiffs  in  the  original 
action)  held  a  judgment  in  an  action  brought  by  them  for  the  recovery 
of  a  debt  due  from  the  now  plaintiff  and  certain  other  persons,  which 
judgment  the  now  plaintiff  has  satisfied  by  payment ;  and  he  claims  to 
have  that  judgment  assigned  to  him,  in  order  to  facilitate  him  in  obtain- 
ing contribution  from  the  other  defendants.  This  the  statute  says  he  is 
entitled  to,  *^  whether  such  judgment  shall  or  shall  not  be  deemed  at  law 
to  have  been  satisfied  by  payment  of  the  debt."  Mr.  Wood  insists  that 
the  defendants  are  not  compellable  to  assign  this  judgment,  because, 
being  satisfied  and  gone,  no  remedy  further  can  be  had  against  anybody 
under  it.  It  seems  to  me,  however,  that  the  statute  has  distinctly  said, 
that,  whether  the  judgment  shall  or  shall  not  be  deemed  at  law  to  have 
been  satisfied  by  the  payment,  nevertheless  the  creditor  shall  when  paid 
assign  it  to  any  one  of  the  co-defendants  by  whom  the  payment  is  made, 
in  order  that  he  may  obtain  indemnification  from  the  parties  who  were 
jointly  liable  with  him.  That  that  is  the  meaning  of  the  statute  I  have 
no  doubt :  and  for  aught  I  know,  after  he  has  obtained  the  assignment, 
the  party  who  has  paid  the  debt  may  issue  executions  upon  the  judg- 
^^;.^-|  ment  against  *the  other  parties,  and  so  enforce  contribution  froin 
-■  each  of  them.  It  seems  to  me  that  the  very  object  of  the 
statute  was  to  give  the  co-surety  or  co-debtor  a  prompt  and  efficacious 
remedy  for  obtaining  such  contribution.  Much  of  the  argument  urged 
by  Mr.  Wood  was  rested  upon  the  provision  in  the  Statute  that  ^^  such 
payment  or  performance  so  made  by  such  surety  shall  not  be  pleadable 
in  bar  of  any  such  action  or  other  proceeding  by  him,"  which  shows,  as 
he  contends,  that  the  statute  only  intended  to  apply  to  payments  made 
by  a  surety,  and  not  to  those  made  by  a  co-defendant.  But  I  think  the 
whole  tenor  of  the  section  discountenances  that  construction :  it  is  alto- 
gether at  variance  with  the  apparent  intention  of  the  legislature.  By 
holding  the  statute  to  apply  to  a  case  like  this,  we  do  no  violence  to  its 
language.  In  one  sense,  a  co-defendant  who  pays  the  whole  debt  stands 
in  the  same  position  and  is  clothed  with  the  same  rights  as  a  co-surety. 
As  a  co-surety  he  might  sue  his  companions,  who  may  in  law  be  assumed 
to  have  requested  him  to  pay  their  portions  of  the  joint  debt.  Upon 
the  fair  and  proper  construction  of  the  statute,  therefore,  I  am  of  opinion 
that  the  case  of  a  co-defendant  is  within  its  words ;  that  it  was  the  duty 
of  the  defendants  to  assign  the  judgment  in  question  to  the  plaintiff  on 
request ;  and  that  the  plea  affords  no  answer  to  the  declaration.  The 
plaintiff  will  consequently  have  judgment  upon  this  demurrer. 

Williams,  J. — ^1  am  of  the  same  opinion.  Mr.  Wood'%  argument 
may  be  most  conveniently  dealt  with  as  being  based  upon  two  grounds. 
The  first  is  rested  upon  the  question  whether  this  is  a  ^^  judgment"  with- 
in the  meaning  of  the  5th  section  of  the  Mercantile  Law  Amendment 
Act,  19  k  20  Y  ict.  c.  97.     Mr.  Wood  says  it  is  not,  because  it  is  not  a 


COMMON  BENCH  REPORTS.    (9  J.  SCOTT.    N.  S.)         551 


[*552 


thing  held  by  *the  creditor  as  a  collateral  security,  but  is  a 
jadgment  recovered  for  the  debt  itself  against  the  plaintiff  and 
the  others  who  were  liable  jointly  with  him.     The  other  branch  of  his 
argument  is  this,  that,  assuming  that  it  is  a  judgment  within  the  act, 
this  action  will  not  lie,  because  the  assignment  of  the  judgment  will  be 
useless  to  the  plaintiff  when  be  has  got  it.     The  question  for  our  deter- 
mination is,  whether  either  of  these  arguments  is  well  founded.     For 
the  first  point,  Mr.  Wood  relies  upon  the  language  of  the  section,  which 
entitles  the  surety  or  person  jointly  liable  who  has  paid  the  debt  to  have 
assigned  to  him  '^  every  judgment,  specialty,  or  other  security  which 
shall  be  held  by  the  creditor  in  respect  of  such  debt,  whether  such  judg- 
ment, specialty,  or  other  security  shall  or  shall  not  be  deemed  at  law  to 
have  been  satisfied  by  the  payment  of  the  debt."     These  latter  words, 
'^whether  such  judgment,  &c.,  shall  or  shall  not  be  deemed  at  law  to 
have  been  satisfied  by  the  payment  of  the  debt,"  together  with  the 
general  language  of  the  act,  fortify  me  in  saying  that  the  main  object 
of  the  legislature  was,  to  remedy  the  inconvenience  in  which  the  courts 
of  equity  found  themselves  when  called  upon  to  give  effect  to  assign- 
ments of  judgments  and  other  securities.    There  is  a  long  series  of  cases 
where  that  had  been  considered,  of  which  Jones  v.  Davids,  4  Russ.  277, 
following  Copis  v.  Middleton,  1  Turn.  &  Russ.  224,  is  the  most  explana- 
tory.   There,  the  plaintiff  had  joined  as  surety  with  the  testator  in  a  joint 
and  several  bond ;  and,  after  the  death  of  the  testator,  he  had  paid  the 
amount  of  the  bond  to  the  obligee,  taking  an  assignment  of  the  bond.    The 
plaintiff  then  filed  his  bill,  on  behalf  of  himself  and  all  other  the  specialty 
creditors  of  the  testator,  against  the  heir  and  the  executors.    For  the  de- 
fendants, it  was  objected  that  the  plaintiff  was  not  a  specialty  creditor,  and 
therefore  "^could  not  sustain  such  a  bill,  relying  upon  Copis  v.  Mid-  r*^^Q 
dleton ;  and  it  was  urged  that  the  bond  was  satisfied  by  payment,  ^ 
and  the  assignment  of  it  to  one  of  the  co-obligors  was  an  idle  formality, 
for  that  the  assignment  of  an  instrument  which  had  ceased  to  have  any 
legal  force  could  not  confer  any  legal  rights.     And  the  bill  was  accord- 
ingly  dismissed;  the  Master  of  the  Rolls  (Sir  John  Leach)  saying: 
"  After  the  assignment,  the  action  on  the  bond  must  be  brought  in  the 
name  of  the  obligee ;  and  payment  by  the  surety  would  be  an  answer  to 
the  demand."     The  courts  of  equity,  therefore,  felt  themselves  unable 
to  give  the  surety  the  full  benefit  of  the  assignment,  because  payment 
to  the  obligee  would  be  deemed  at  law  to  be  a  satisfaction  of  the  bond^ 
and  so  would  defeat  any  action  thereon  by  the  surety  against  the  prin- 
cipal.    It  was  with  reference  to  that  difficulty  that  the  clause  in  ques- 
tion was  introduced.    As  to  the  main  point  arising  in  this  case,  whether 
this  judgment  is  a  security  within  the  statute,  it  certainly  does  seem  to 
me  to  fall  within  it.     It  is  a  judgment  held  by  the  creditor  in  respect 
of  the  debt,  and  is  therefore  primfi  facie  within  the  very  words  of  the 
section.    The  statute  evidently  contemplates  the  case  where  satisfaction 
of  the  jadgment  by  the  surety  would  be  a  good  bar  to  an  action  at  law 
by  him  against  the  principal.     The  argument  here  is  exactly  the  same 
as  it  woold  have  been,  if,  instead  of  the  action  being  brought  by  a  co- 
defendant,  it  had  been  brought  by  a  co-surety.    I  see  no  reason  to  doubt 
that  the  statute  meant  that  the  person  who,  being  surety  or  liable  for 
the  debt  or  duty  of  another,  is  called  upon  to  pay  the  debt  or  perform 
the  duty,  should  have  all  the  benefit  that  can  accrue  to  him  from  an 
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assignment  of  the  judgment.  So  much  as  to  the  first  point.  Then,  as 
to  the  second, — that  the  assignment  would  be  useless,  because,  if  the 
ft-cA-i    plaintiff  sought  to  avail  himself  *of  it,  he  would  be  met  bj  a  plea 

-'  in  bar  that  the  judgment  had  been  satisfied  by  payment.  I  agree 
with  my  Lord  Chief  Justice,  that,  according  to  the  proper  construction 
of  the  statute,  the  intention  of  the  legiBlature  was  to  extend  the  remedy, 
not  to  a  surety  only,  but  also  to  a  person  who,  being  liable  to  pay  the 
debt  or  perform  the  duty  of  another,  is  in  the  nature  of  a  surety.  I 
think  we  are  fully  justified  in  construing  the  statute  so  as  to  extend  the 
benefit  of  it  to  one  who,  like  this  plaintiff,  was  liable  as  a  co-debtor. 
After  saying  that  ^'  every  person  who,  being  surety  for  the  debt  or  daty 
of  another,  or  being  liable  with  another  for  any  debt  or  duty,  shall  pay 
such  debt  or  perform  such  duty,  shall  be  entitled  to  have  assigned  to 
him,  or  to  a  trustee  for  him,  every  judgment,  specialty,  or  other  security 
which  shall  be  held  by  the  creditor  in  respect  of  such  debt  or  duty, 
whether  such  judgment,  specialty,  or  other  security  shall  or  shall  not  be 
deemed  at  law  to  have  been  satisfied  by  the  payment  of  the  debt  or  per- 
formance of  the  duty,"  goes  on  to  provide  that  ^'  such  person  shall  be 
entitled  to  stand  in  the  place  of  the  creditor,  and  to  use  all  the  reme- 
dies, and,  if  need  be,  and  upon  a  proper  indemnity,  to  use  the  name  of 
the  creditor  in  any  action  or  other  proceeding  at  law  or  in  equity  in 
order  to  obtain  from  the  principal  debtor  or  any  co-surety,  co-contractor, 
or  co-debtor,  as  the  case  may  be,  indemnification  for  the  advances  made 
and  loss  sustained  by  the  person  who  shall  have  paid  such  debt  or  per- 
formed such  duty :"  and  then  it  goes  on  further  to  say  that  ^'such  pay- 
ment or  performance  so  made  by  such  mrety  shall  not  be  pleadable  in 
bar  of  any  such  action  or  other  proceeding."  The  statute  supposes  the 
action  to  be  brought  by  the  person  who  sustains  either  of  the  characters 
mentioned  in  the  earlier  part  of  the  section,  viz.,  a  surety^  or  a  person 
^^.  .^   liable  with  another  for  *any  debt  or  duty ;  and  it  evidently  means, 

-^  that,  if  in  any  such  action,  the  payment  by  the  surety  be  set  up 
as  a  bar,  it  shall  not  be  allowed.  I  think,  therefore,  we  are  fully  justi- 
fied in  construing  *'  surety"  in  the  latter  part  of  the  section  in  the  large 
sense  suggested  by  my  Lord.  Besides,  if  we  are  fully  satisfied  that  the 
case  falls  within  the  earlier  part  of  the  section,  I  am  by  no  means  pre- 
pared to  say  that  the  plaintiff  is  not  entitled  to  an  assignment  of  the 
judgment,  because  peradventure  it  may  be  of  no  avail  to  him. 

Byles,  J. — I  am  of  the  same  opinion.  The  only  difficulty  I  have 
felt  is,  that  the  words  *^  co-contractor"  and  '*  co-debtor"  are  not  repeated 
in  that  part  of  the  clause  which  provides  that  the  payment  shall  not  be 
pleadable  in  bar  of  any  action  or  other  proceeding  by  the  party  making 
it.  But  it  must  be  remembered  that  one  who  is  liable  jointly  with  others 
stands  in  the  position  of  surety  for  their  proportions  of  the  debt,  and, 
if  he  pays  the  whole,  is  entitled  to  call  upon  them  for  contribution.  In 
all  rational  systems  of  law,  where  a  surety  pays  the  debt,  he  is  entitled 
to  the  benefit  of  all  securities  which  the  creditor  held.  Such  is  the  law 
of  France,(a)  where  law  and  equity  are  blended.  Such  also  is  the  law 
of  ScotUnd.(6)  The  preamble  to  the  Mercantile  Law  Amendment  Act 
recites  the  inconvenience  of  the  law  of  England  being  in  some  particu- 
lars different  from  that  of  Scotland :  and  I  apprehend  that  the  enact 

(a)  Code  Napoleon,  Book  III.,  eeet  II.,  art  2029  et  leq. 
(6)  See  Bell's  Commeotarief,  6th  edit.  pp.  271,  372. 
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ment  now  under  consideration  was  made  with  the  intention  of  assimilating 
the  law  of  this  country  with  the  Scotch  law  in  this  particular.  In 
England,  prior  to  the  passing  of  this  act,  a  surety  or  co-debtor  who  had 
been  compelled  to  pay  the  debt  for  which  he  '''was  liable,  could  ri^ee^^ 
not  obtain  the  benefit  of  any  securities  held  by  the  creditor  with-  ^ 
out  having  recourse  to  a  court  of  equity ;  and  not  always  then.  The 
section  in  question,  I  think,  meant  to  afford  the  party  at  least  the  same 
remedy  at  law  as  he  would  have  had  in  equity.  This  it  does  in  two 
modes, — first,  by  enacting  that  he  shall  be  entitled  to  have  the  securities 
assigned  to  him, — secondly,  by  taking  away  the  technical  difficulty  that 
before  existed  to  bis  making  the  security  available,  viz.,  that  the  remedy 
was  taken  away  by  payment.  As  to  the  first,  it  is  clear  that  the  provi- 
sion applies  not  only  to  persons  who  stand  in  the  position  of  sureties, 
but  also  to  joint  debtors.  Whether  they  stand  in  the  relation  of  prin- 
cipal and  surety  or  not,  is  immaterial,  provided  there  is  a  joint  liability. 
And,  as  to  the  non-insertion  of  the  words  ^* co-contractor"  and  ''co- 
debtor,*'  in  the  latter  part  of  the  clause,  it  seems  to  me  that  that  objec- 
tion has  been  sufficiently  answered.  I  think  a  ''  co-debtor,"  who  pays 
the  entire  debt,  is  a  surety  in  the  sense  in  which  that  word  is  used  here. 
Farther,  I  agree  with  my  Brother  Williams,  that  whether  a  co-debtor 
is  comprehended  within  the  latter  part  of  the  section  or  not,  he  clearly 
is  comprehended  within  the  former,  and  that  that  alone  entitles  him  to 
the  assignment  here  sought  to  be  enforced.  And,  lastly,  seeing  the 
manifest  object  and  intention  of  the  statute,  if  there  be  any  difficulty 
in  its  construction,  it  ought  to  be  construed,  like  all  remedial  statutes, 
so  as  beat  to  advance  the  remedy  and  to  suppress  the  mischief.  For 
these  reasons,  I  am  clearly  of  opinion  that  the  plaintiff  is  entitled  to 
oar  judgment. 

Keaxiko,  J. — I  entirely  concur  with  my  Lord  and  my  two  learned 
Brothers  in  the  construction  which  they  have  put  upon  the  statute.  That 
which  was  contended  for  by  Mr.  Wood  would  so  limit  the  operation 
*of  this  very  beneficial  enactment  as  almost  entirely  to  defeat  r^re^ 
that  which  was  the  manifest  object  of  the  legislature.  If  it  '- 
were  confined  to  collateral  securities,  there  would  be  but  few  cases  for 
it  to  operate  upon.  Besides,  I  find  it  impossible  to  reconcile  the  latter 
part  of  the  clause  with  the  construction  Mr.  Wood  wishes  to  put  upon 
it  I  see  no  difficulty  in  reading  the  word  ''surety"  as  including  the 
case  of  a  "  co-contractor"  or  a  "  co-debtor,"  more  especially  as  the 
earlier  part  of  the  clause  expressly  names  them  as  parties  to  be  bene- 
fited by  the  enactment.     The  plea  is  clearly  no  answer  to  the  action. 

Judgment  for  the  plaintiff. 
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MUNDAY  t;.  BLUCK. 
BLUCK  V.  MUNDAY.    Jan.  17. 

It  is  no  i^nnd  for  setting  aside  an  award  tbat  the  arbitrator  (the  master)  declined  to  acecde  to 

the  defendant's  request  tbat  he  would  have  a  yiew. 

This  was  an  action  brought  by  a  builder  to  recover  a  balance  alleged 
to  be  due  to  him  for  work  done  in  repairing  two  houses  for  the  defend- 
ant, situate  in  a  place  called  Mill  Yard,  Goodman's  Fields.  This  cause 
(and  another  in  which  the  parties  were  reversed)  was  referred  to  one  of 
the  masters  under  the  17  &  18  Vict.  c.  126,  s.  8.  Evidence  was  given 
on  the  part  of  the  defendant  (Bluck)  that  the  charges  made  for  the  work 
and  materials  were  in  many  instances  excessive,  and  that  much  of  the 
work  alleged  to  have  been  done  had  in  truth  never  been  done  at  all ; 
and  it  was  suggested  by  Bluck's  counsel  that  this  would  be  made  ap- 
^^ro-i  parent  by  an  inspection  of  the  premises,  and  the  master  was 
J  *reque8ted  to  go  and  view  them. — This,  however,  he  declined  to 
do ;  and  he  ultimately  made  an  award  in  favour  of  Munday. 

Norman^  on  behalf  of  Bluck,  now  moved  to  set  aside  the  award,  on 
the  ground  that  the  refusal  of  the  master  to  view  the  premises  amounted 
to  legal  misconduct.  He  referred  to  Phipps  v.  Ingram,  3  Dowl.  P.  C. 
669,  where  it  was  held  that  the  refusal  of  an  arbitrator  to  examine  wit- 
nesses is  sufBcient  misconduct  on  his  part  to  induce  the  court  to  set  aside 
his  award,  though  he  may  think  he  has  sufficient  evidence  without  them : 
and  he  submitted  that,  as  an  arbitrator  is  bound  to  hear  all  the  evidence 
that  may  be  submitted  to  him,  and  inasmuch  as  the  condition  of  the 
premises  in  this  case  might  be  said  to  be  actual  and  real  evidence  in  the 
cause,  and  most  material  for  the  defendant,  the  refusal  to  visit  them 
amounted  to  such  misconduct  as  to  vitiate  the  award, — there  being  no 
difference  in  principle  between  oral  and  real  evidence. 

Erle,  C.  J. — I  know  no  law  which  makes  it  imperative  on  the  master 
or  any  other  arbitrator  to  go  and  look  at  the  premises.  It  is  entirely  a 
matter  for  his  discretion.     There  will  consequently  be  no  rule. 

The  rest  of  the  court  concurring,  Rule  refused. 


HOLLOWAY  V.  FRANCIS-    Jan.  11. 

References  to  the  master  under  the  Common  Law  Procedure  Act,  1854^  stand  upon  the  same 
footing  with  regard  to  applications  to  set  aside  or  send  them  back  for  reconsideration  as 
ordinary  references. 

The  court,  therefore,  will  not  send  an  award  back  to  the  master  in  order  that  be  maj  state  a 
case,  which  at  the  hearing  he  has  declined  to  do. 

This  cause  had  been  referred  to  a  master  under  the  Common  Law 
Procedure  Act,  1854,  17  &  18  Vict.  c.  125,  s.  3.  The  master  was 
asked  by  the  defendant  to  state  a  case  for  the  opinion  of  the  court  pur> 
suant  to  s.  5,  which  enacts  that  '^  it  shall  be  lawful  for  the  arbitrator 
upon  any  compulsory  reference  under  this  act,  or  upon  any  reference 
by  consent  of  parties  where  the  submission  is  or  may  be  maae  a  rule  or 
order  of  any  of  the  superior  courts  of  law  or  equity  at  Westminster,  if 
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he  shall  think  fit,  and  if  it  is  not  provided  to  the  contrary,  to  state  his 
award,  as  to  the  whole  or  any  part  thereof,  in  the  form  of  a  special  case 
for  the  opinion  of  the  court,  and,  when  an  action  is  referred,  judgment, 
if  80  ordered,  may  be  entered  according  to  the  opinion  of  the  court." 
The  master,  however,  declined  to  do  so,  and  ultimately  made  an  award 
in  favour  of  the  plaintiff. 

Haye%j  Serjt.,  now  moved  that  the  award  might  be  remitted  back  to 
the  master  for  reconsideration,  in  order  that  a  case  might  be  stated. 
He  referred  to  the  8th  section,  which  provides,  that,  in  any  case  where 
reference  shall  be  made  to  arbitration  as  aforesaid,  the  court  or  a  judge 
shall  have  power  at  any  time,  and  from  time  to  time,  to  remit  the 
matters  referred,  or  any  or  either  of  them,  to  the  reconsideration  and 
re-determination  of  the  said  arbitrator,  upon  such  terms  as  to  costs  and 
otherwise  as  to  the  said  court  or  judge  may  seem  proper ;"  and  he  sub- 
mitted, that,  although  in  general  parties  are  bound  by  the  decision  of 
an  arbitrator  both  as  to  fact  and  law,  they  having  selected  their  own 
tribunal;  yet,  under  this  act,  where,  if  any  *one  item  of  the  rtc^A 
plaintiff's  claim  be  matter  of  account,  the  whole  may  be  com-  ^ 
puborily  referred,  leaving  the  parties  no  election,  the  same  reasoning 
does  not  apply.  He  admitted  that,  in  Hogge  v.  Burgess,  8  Hurlst.  £ 
N.  293,t  ^^e  Court  of  Exchequer  had  held  that  the  rules  of  law  as  to 
setting  aside  awards  under  ordinary  references  apply  to  compulsory 
references  under  the  Common  Law  Procedure,  1854,  and  that  the  8th 
section  of  that  act  only  enables  the  court  to  remit  the  matters  referred 
to  the  arbitrator  in  cases  where  they  would  otherwise  set  aside  the 
award :  but  he  urged  that  the  matter  should  be  reconsidered. 

Erlb,  G.  J. — If  the  objection  here  were  tenable  in  point  of  law,  I 
am  of  opinion  that  there  is  no  foundation  in  fact.  I  incline  to  agree 
with  the  Court  of  Exchequer,  that  all  objections  of  law  as  well  as  of 
fact  are  exclusively  for  the  decision  of  the  arbitrator  where  the  refer- 
ence is  made  under  the  Common  Law  Procedure  Act,  as  in  all  other 
cases. 

Williams,  J. — I  am  of  the  same  opinion.  I  think  we  have  already 
decided  in  this  court  that  references  under  the  compulsory  clauses  of 
the  Common  Law  Procedure  Act,  1854,  stand  upon  precisely  the  same 
footing  in  this  respect  as  any  other  references.  The  legislature  having 
pat  the  master  in  the  same  position  as  any  other  arbitrator,  it  follows 
that  we  cannot  interfere  to  set  aside  his  award  except  in  cases  of  mis- 
conduct, or  for  some  fatal  defect  appearing  on  the  face  of  it. 

The  rest  of  the  court  concurring,  Rule  refused,  (a) 

(a)  See  Holland  v.  Jadd,  8  C.  B.  N.  S.  826  (E.  C.  L.  R.  toL  91). 
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*561]  *JOSIAH  BATES  v.  JOSEPH  BATES.    Jan.  12. 

The  defendant,  a  British  Bubjeet,  was  seired  penonallj  in  CaUfoniia  with  a  writ  of  sammoos 
issued  under  the  18th  section  of  the  Common  Law  Procedure  Act,  1852,  requiring  him  to 
appear  thereto  within  fifty  days.  Upon  an  afiBdarit  of  the  debt  being  due,  and  that  the 
defendant's  property  in  England  was  being  disposed  of,  the  court  made  an  order  that  the 
plaintiff  be  at  liberty  to  proceed  in  eight  days,  without  giring  the  defendant  any  notice  of 
declaration. 

The  court  refused  to  stay  the  proceedings,  upon  an  appearance  entered  by  the  general  attorney 
of  the  defendant  after  the  expiration  of  the  eight  days. 

The  18th  section  of  the  Gommon  Law  Procedure  Act,  1852«  15  k  16 
Vict.  c.  76,  enacts,  that,  *'  in  case  any  defendant,  being  a  British  subject, 
is  residing  out  of  the  jurisdiction  of  the  superior  courts,  in  any  place 
except  in  Scotland  or  Ireland,  it  shall  be  lawful  for  the  plaintiff  to  issue 
a  writ  of  summons  in  the  form  contained  in  the  schedule  (A)  to  this  act 
annexed,  marked  No.  2,  which  writ  shall  bear  the  endorsement  contained 
in  the  said  form,  purporting  that  such  writ  is  for  service  out  of  tbe 
jurisdiction  of  the  said  superior  courts :  and  the  time  for  appearance 
by  the  defendant  to  such  writ  shall  be  regulated  by  the  distance  from 
England  of  the  place  where  the  defendant  is  residing ;  and  it  shafl  be 
lawful  for  the  court  or  judge,  upon  being  satisfied  by  affidavit  that  there 
is  a  cause  of  action  which  arose  within  the  jurisdiction,  or  in  respect 
of  the  breach  of  a  contract  made  within  the  jurisdiction,  and  the  writ 
was  personally  served  upon  the  defendant,  or  that  reasonable  efforts 
were  made  to  effect  personal  service  thereof  upon  the  defendant,  and 
that  it  came  to  his  knowledge,  and  either  that  the  defendant  wilfully 
neglects  to  appear  to  such  writ,  or  that  he  is  living  out  of  the  jurisdic- 
tion of  the  said  courts  in  order  to  defeat  and  delay  his  creditors,  to 
direct  from  time  to  time  that  the  plaintiff  shall  be  at  liberty  to  proceed 
in  the  action  in  such  manner  and  subject  to  such  conditions  as  to  tbe 
court  or  judge  may  seem  fit,  having  regard  to  the  time  allowed  for  the 
defendant  to  appear  being  reasonable,  and  to  the  other  circumstances 
of  the  case :  Provided  always  that  the  plaintiff  shall  be  and  he  is  hereby 
required  to  prove  the  amount  of  the  debt  or  damages  claimed  by  him  in 
^^621  ^^^^  action,  ^either  before  a  jury  upon  a  writ  of  inquiry,  or  be- 
-'  fore  one  of  the  masters  of  the  said  superior  courts  in  the  manner 
hereinafter  provided ;  and  the  making  such  proof  shall  be  a  condition 
precedent  to  his  obtaining  judgment." 

A  writ  of  summons  was  issued  under  the  above  section  and  was  per- 
sonally served  upon  the  defendant  in  California  on  the  10th  of  October 
last,  requiring  him  to  appear  within  fifty  days.  The  time  for  entering 
an  appearance  having  elapsed,  and  none  having  been  entered,  applica- 
tion was  made  to  Byles,  J.,  at  Chambers,  that  the  plaintiff  be  at  liberty 
to  proceed,  and  the  learned  judge  made  the  order  subject  to  the  plain- 
tiff's filing  a  declaration  and  serving  the  defendant  with  notice  to  plead 
thereto  in  fifty  days. 

&arih  moved,  on  behalf  of  the  plaintiff,  upon  affidavits  showing  that 
the  defendant's  property  in  this  country  was  being  disposed  of,  that  this 
order  might  be  varied  by  the  substitution  of  eight  for  fifty  days,  and 
by  relieving  the  plaintiff  from  the  necessity  of  serving  the  defendant 
with  notice  of  the  declaration,  and  substituting  a  notice  stuck  up  in  the 
Masters'  office,  as  was  done  in  Firmin  v.  Perry,  27  Law  Times  72. 
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There,  the  defendant  had  been  served  in  Australia,  the  writ  requiring 
him  to  appear  within  five  months,  and  Erie,  J.,  made  the  following 
order : — "  I  do  order  that  the  plaintiff  be  at  liberty  to  proceed  in  this 
action  by  filing  a  declaration  against  the  defendant,  requiring  him  to 
plead  thereto  in  eight  days,  and  by  sticking  up  a  notice  of  such  decla- 
ration in  the  masters*  office;  and  that,  in  default  of  the  defendant 
pleading  within  the  said  eight  days,  it  be  referred  to  one  of  the  masters 
to  examine  into  and  see  that  the  plaintiff's  case  is  proved  by  affidavit  or 
otherwise  as  the  master  shall  think  fit ;  and  that  the  plaintiff  shall  be 
at  liberty  to  *sign  final  judgment  for  the  amount  found  due  by  r^tc^^o 
the  master."  [WiLLES,  J. — If  the  defendant  gets  the  declara-  ^ 
tion  in  California,  be  may  have  a  defence  to  the  action.  Erlb,  0.  J. — 
I  have  a  recollection  of  having  interfered  in  two  cases  where  there  was 
an  agent  in  London  who  was  making  away  with  the  defendant's  property, 
and  made  an  order  to  proceed  in  eight  days ;  and  this  seems  to  have 
been  the  course  of  practice  at  Chambers.  Willes,  J. — Such  an  order, 
at  all  events,  should  not  be  made  without  special  circumstances.  It  ap 
pears  that  the  Lord  Chief  Justice  and  my  Brothers  Williams  and  Keat- 
ing have  been  in  the  habit  of  making  such  orders  at  Chambers  as  a 
matter  of  course ;  and  for  the  future  I  shall  feel  myself  bound  to  adopt 
the  same  practice.  Keating,  J. — ^I  have  never  made  such  an  order 
without  being  satisfied  that  the  circumstances  were  such  as  to  show  a 
necessity  for  prompt  proceeding.  But  I  have  never  known  a  case  where 
the  defendant  was  so  far  ofif.] 

Eble,  C.  J. — Upon  the  whole  I  think  Mr.  Q-arth  is  entitled  to  the 
order  he  prays. 

Willes,  J. — I  must  confess  I  entertain  considerable  doubt.  Probably 
my  opinion  is  somewhat  warped  by  the  difficulties  which  the  clause  in 
question  met  with  at  its  birth.  It  certainly  was  not  the  intention  of 
the  framers  of  the  act  that  there  should  be  judgment  without  a  decla- 
ration ;  and,  if  there  be  a  declaration,  I  do  not  see  the  justice  of  not 
giving  the  defendant  notice  thereof  and  an  opportunity  of  pleading  to 
it.  The  intention  undoubtedly  was  that  such  opportunity  should  be 
given.  We  must,  however,  bo  guided  by  what  the  legislature  have  said, 
not  by  what  the  framers  of  the  act  intended.  And,  as  the  rest  of  the 
court  think  that  the  order  should  go  so  prayed,  I  am  content  to  concur ; 
*but  I  am  clearly  of  opinion  that  such  an  order  as  this  should  ri^e^aA 
only  be  made  where  there  are  special  cironmstanoea  to  justify  it.  ^ 

Rule  granted.(a) 


Jan.  26.  An  appearance  having  been  entered,  after  the  expiration 
of  the  eight  days,  by  one  who  had  acted  as  the  general  attorney  of  the 
defendant,  Byles,  JL,  at  Chambers,  made  an  order  to  stay  the  pro- 
ceedings. 

(a)  The  rale  was  drawn  np  ai  foUowB : — "  Upon  reading  the  affidavit  of  Josiah  Bates,  the 
pUintiff,  kc,  ke.,  it  is  ordered  tliat  the  said  plaintiff  be  at  liberty  to  proceed  in  this  action  bj 
ftling  a  declaration  against  the  defendant  requiring  him  to  plead  thereto  in  eight  dajs,  and  bj 
atiekiog  np  a  notiee  of  sneh  declaration  in  the  office  of  the  masters  of  this  oonrt;  and  that»  in 
defiuilt  of  the  said  defendant's  pleading  thereto  within  the  said  eight  days,  it  be  referred  to  one 
of  the  laid  masters  to  examine  into  and  see  that  the  said  plaintiff's  case  is  proved  by  affidavit 
or  otherwise,  as  snob  master  shall  think  fit ;  and  that  the  plaintiff  shall  be  at  liberty  to  sign 
final  jndgment  for  the  amount  that  shall  be  foand  doe  by  the  said  master.' 


*» 
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Garth  obtained  a  rule  to  rescind  the  last-mentioned  order,  on  the 
ground  that  the  appearance  was  unauthorized  and  too  late. 

J7.  James  showed  cause. — He  submitted  that  it  was  but  reasonable 
that  the  defendant  should  have  an  opportunity  of  pleading,  and  that 
his  attorney  should  have  time  to  consult  him  as  to  his  defence  to  the 
action. 

O-arth  was  not  called  upon. 
ittzar:-]  *Erle,  G.  J. — I  am  of  opinion  that  the  order  to  stay  the  pro- 
J  ceedings  in  this  case  should  be  set  aside.  The  intention  of  the 
court  in  granting  the  order  to  proceed,  was,  to  give  effect  to  an  expen- 
sive process  served  at  the  other  side  of  the  globe.  If  the  defendant, 
having  been  duly  served,  does  not  choose  to  instruct  some  one  to  appear 
for  him  according  to  the  exigency  of  the  writ,  he  must  take  the  conse- 
quences. Here,  the  service  of  the  writ  is  effected  in  California,  and  the 
time  for  appearing, — ^fifty  days, — ^has  expired.  The  defendant  takes 
no  notice.  Then,  the  plaintiff  obtains  leave  to  proceed  in  eight  days. 
That  period  also  is  allowed  to  elapse,  and  then  the  general  attorney  for 
the  defendant  comes  and  asks  to  have  the  proceedings  stayed  until  he 
can  communicate  with  the  defendant.  This  is,  in  truth,  tantamount  to 
asking  us  to  allow  the  writ  to  be  served  over  again.  I  think  we  sboald 
be  rendering  this  provision  of  the  statute  vain  and  illusory  if  we  per- 
mitted the  plaintiff  to  be  put  to  such  unreasonable  expense  and  delay. 

The  rest  of  the  court  concurring,  Rule  absolute. 


*566]  *EARLE  v.  HOPWOOD.    Jan.  18. 

A  oontraet  whereby  an  ftttorney  stipulates  with  a  client  to  reoeire,  in  eonrideration  of  the  large 
adyances  requisite  to  the  eonduoting  the  proceedings  to  a  suecessful  issue,  oyer  and  aboro 
his  legal  costs  and  charges,  a  sura  which  should  be  commensurate  with  his  outlay  and  exer- 
tions, and  with  the  benefit  resalting  to  the  client, — is  yoid  on  the  ground  of  maintenance. 

Thb  declaration  stated,  that,  before  the  making  of  the  agreement 
thereinafter  mentioned,  one  Robert  Gregge  Hopwood,  being  seised  in 
fee  and  possessed  of  divers  freehold  estates  and  other  property  of  great 
value,  by  his  last  will  and  testament  in  writing,  and  by  certain  codicils 
thereto,  duly  made  and  published  in  that  behalf,  gave  and  devised  the 
said  estates  and  property  unto  the  defendant,  being  the  eldest  son  and 
heir  of  the  said  Robert  Gregge  Hopwood,  his  heirs  and  assigns,  for  ever, 
subject  to  certain  legacies  and  charges  therein  mentioned ;  and  the  said 
Robert  Gregge  Hopwood  afterwards  died,  having  by  a  certain  other  will 
purporting  to  be  made  shortly  before  his  death  revoked  the  said  first- 
mentionea  will  and  codicils,  and  by  such  last-mentioned  will  gave  and 
devised  the  said  estates  to  certain  persons  other  than  the  defendant: 
That  the  defendant  having  reason  to  believe  that  the  said  last-mentioned 
will  had  been  obtained  and  procured  from  the  said  Robert  Gregge  Hop< 
wood  while  incapacitated  from  age  and  infirmity,  and  under  undue  and 
improper  influence,  was  desirous  of  taking  and  defending  all  necessary 
proceedings  at  law  and  in  equity  to  dbpute  the  validity  of  the  said  last- 
mentioned  will,  and  to  have  the  same  declared  invalid,  and  to  recover 
and  obtain  possession  of  the  said  estates  and  propt :  ty ;  and  the  defend- 
ant, being  unable  to  advance  such  large  sums  of  uijuey  as  would  necea* 
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sarilj  be  required  for  and  be  expended  in  and  about  the  instituting  nnd 
carrying  on  and  defending  such  proceedings  at  law  and  in  equity  as 
aforesaid,  applied  to  and  requested  the  plaintiff  to  make  the  said  advances 
for  the  purpose  aforesaid,  and  to  institute  and  carry  on  and  defend  the 
8aid  ^proceedings  as  the  attorney  and  solicitor  of  the  defendant  r«;:gi7 
for  the  purpose  aforesaid,  on  such  terms  as  should  be  agreed  upon  ^ 
between  them ;  which  the  plaintiff  agreed  to  do  upon  the  terms  proposed 
and  agreed  to  by  the  defendant  thereinafter  mentioned :  That  thereupon, 
in  consideration  of  the  premises,  and  that  the  plaintiff  would  advance  all 
sums  of  money  and  incur  all  pecuniary  liabilities  which  should  or  might 
be  required  to  institute  and  carry  on  and  defend  to  a  final  hearing, 
decree,  and  judgment,  all  necessary  proceedings  at  law  and  in  equity  to 
determine  the  validity  or  invalidity  of  the  said  last-mentioned  will,  and 
would  institute  and  carry  on  and  defend  the  same  as  the  attorney  and 
solicitor  of  the  defendant,  and  devote  his  utmost  skill,  care  and  labour 
thereto,  he  the  defendant  promised  and  agreed  to  and  with  the  plaintiff, 
that,  if  the  said  proceedings  should  be  successful,  and  the  said  last-men- 
tioned will  be  declared  invalid,  and  the  defendant  obtain  possession  of 
the  said  estates  and  property,  he  the  defendant,  in  compensation  and 
reward  to  the  plaintiff  for  making  the  said  large  advances,  incurring  the 
said  pecuniary  liabilities,  and  devoting  his  utmost  skill,  care,  and  labour 
in  instituting  and  carrying  on  and  defending  the  said  proceedings  (the 
defendant  being  without  adequate  means  of  paying  him  in  case  of 
failure),  would  pay  to  the  plaintiff,  over  and  above  all  legal  costs  and 
charges  incurred,  a  sum  of  money  according  to  the  interest  and  benefit 
to  the  defendant  from  possession  of  the  said  estates  and  property,  and 
sufficient  to  compensate  and  reward  the  plaintiff  for  making  the  said 
advances,  incurring  the  said  pecuniary  liabilities,  and  devoting  his  utmost 
skill,  care,  and  labour  in  instituting  and  carrying  on  and  defending  the 
said  proceedings,  the  defendant  being  so  without  adequate  means  of 
paying  him  in  case  o  failure :  That,  upon  the  making  of  the  said  agree- 
ment, he  the  ^plaintiff  became  and  was  the  attorney  and  solicitor  r«c^o 
of  the  defendant,  and  did  as  such  attorney  and  solicitor  then  ^ 
institute,  carry  on,  and  defend  certain  proceedings  at  law  and  in  equity 
for  and  on  behalf  of  the  defendant,  and  devote  his  utmost  skill,  care, 
and  labour  thereto,  and  did  advance  and  expend  in  and  about  the  same 
large  sums  of  money,  amounting,  to  wit,  to  45002.,  and  did  also  incur 
large  pecuniary  liabilities,  to  wit,  to  the  further  sum  of  7000/.,  the  whole 
of  which  said  sums,  together  with  his  legal  costs  and  charges  in  respect 
of  the  work  so  done  and  agreed  to  be  done  by  him  as  the  attorney  and 
solicitor  of  the  defendant  as  aforesaid,  amounting,  to  wit,  to  the  sum  cf 
5000/.,  the  plaintiff  would  have  lost  in  case  of  failure :  That  afterwards, 
by  means  and  in  consequence  of  the  said  proceedings  so  instituted  and 
carried  on  and  defended  by  the  plaintiff  as  solicitor  and  attorney  as 
aforesaid,  the  said  last-mentioned  will  was  decreed  and  adjudged  to  be 
invalid,  and  the  defendant  succeeded  in  recovering,  and  did  actually 
recover  and  obtain  possession  of,  the  whole  of  the  said  estates  and  pro- 
perty, which  were  and  are  of  the  yearly  value  of  8000/.  and  upwards : 
That  the  compensation  and  reward  due  and  payable  by  the  defendant  to 
the  plaintiff  as  provided  by  the  said  agreement,  over  and  above  all  the 
said  legal  costs  and  charges,  amounts  to  a  large  sum  of  money,  to  wir, 
the  sum  of  30,000/. :  And  that,  although  the  plaintiff  was  always  ready 
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and  willing  to  do,  and  had  in  fact  done,  all  things  on  his  part  which  it 
was  necessary  he  shoald  be  ready  and  willing  to  do  and  should  do,  and 
all  conditions  precedent  had  been  performed  on  his  part,  and  all  things 
and  times  had  respectively  happened  and  elapsed  to  entitle  the  plaintiff 
to  have  the  said  agreement  performed  by  the  defendant,  and  to  be 
paid  by  the  defendant  the  said  sum  of  80,0002. :  Tet  the  defendant  had 
*^M1  ^^^^  default  in  paying,  and  had  not  paid  *to  the  plaintiff  the 
-'  said  sum  of  S0,000{.,  or  any  part  thereof,  contrary  to  the  said 
agreement,  &c. 

To  this  declaration,  the  defendant  pleaded, — fifthly,  that,  before  suit, 
he  paid,  discharged,  and  satisfied  the  plaintiff  all  his  legal  costs  and 
charges  as  such  attorney  and  solicitor  as  aforesaid,  of,  for,  in,  about, 
touching,  or  in  relation  to  the  said  proceedings, — sixthly,  no  signed  bill 
delivered  one  calendar  month  before  action  brought,  pursuant  to  the  6 
k  7  Vict.  c.  73. 

To  these  two  pleas  the  plaintiff  demurred,  assigning  for  causes, — as 
to  the  fifth  plea,  ^'  that  the  payment  of  the  plaintiff's  legal  costs  and 
charges  furnishes  no  answer  to  the  claim  in  respect  of  which  this  action 
is  brought," — and,  as  to  the  sixth  plea,  *^  that  the  fact  of  no  signed  bill 
having  been  delivered  by  the  plaintiff  pursuant  to  the  6  &  7  Vict.  c.  73, 
constitutes  no  answer  to  the  claim  in  respect  of  which  the  present  action 
is  brought." 

The  defendant  joined  in  demurrer. 

Mellish  (with  whom  was  Pinder)^  in  support  of  the  demurrers.(a) — If 
the  declaration  be  good,  there  will  be  no  difficulty  in  showing  that  the 
pleas  are  bad.  The  question,  therefore,  will  be  whether  the  agreement 
declared  on  is  legal  and  one  which  the  court  will  enforce.  It  appears 
*f;7ni  ^^^^  ^^^  defendant  was  a  devisee  *under  a  will,  which  wiU  was 


'570] 


revoked  by  a  subsequent  testamentary  paper  the  execution  of 


which  was  suggested  to  have  been  obtained  by  undue  and  improper 
means.  The  defendant  was  desirous  of  contesting  the  validity  of  this 
last-mentioned  document;  but,  being  without  funds  to  encounter  the 
expensive  course  of  litigation  which  would  be  necessary  to  effect  that 
object,  he  enters  into  an  agreement  with  the  plaintiff  to  famish  him 
with  the  requisite  moneys, — a  thing  which  the  plaintiff  was  not  bound 
to  do  simply  as  his  attorney.  This  contract,  it  is  submitted,  is  not  within 
any  of  the  statutes  as  to  champerty  or  maintenance,  or  within  any  of 
the  decisions  thereon.  No  advantage  is  taken  of  the  defendant.  There 
is  no  bargain  for  the  plaintiff  to  have  any  part  of  the  thing  which  is  in 
litigation,  nor  for  the  payment  of  any  definite  sum,  nor  for  a  gecurity 
from  the  defendant.  In  no  case  has  a  party  been  held  to  be  guilty  of 
champerty,  unless  there  has  been  a  stipulation  for  a  share  of  the  subject- 
matter  in  contest :  2  Inst.  563,  564 ;  4  Bl.  Gomm.  135 ;  1  Russell  on 
Crimes,  by  Greaves,  175 ;  Roscoe,  Gr.  Ev.  658.  [Eelb,  C.  J. — Main- 
tenance, it  may  be.]  That  depends  upon  the  illegal  fostering  of  a  liti 
gation.     In  Hawk.  P.  G.  454,  it  is  said,—*'  Maintenance  is  commonly 

(a)  The  points  marked  for  argnment  on  the  part  of  the  plaintiff  were  ai  foUowa : — 
"  Thai  the  fifth  plea  ii  bad,  on  the  ground  that  the  declaration  does  not  seek  to  leeoTer  the 
plaintiff's  legal  costs  as  the  defendant's  attorney  and  solicitor;  and  that  the  pajment  of  thase 
costs  is  qaite  immaterial : 

"  And  that  the  sixth  plea  is  bad,  became  it  appears  by  the  declaration  that  the  action  is  nvl 
brought  to  recoTor  fees,  charges,  and  disbursements  as  an  attorney  and  solicitor  for  the  defend- 
ant; and  that  therefore  'no  signed  bill  deliTcred'  is  not  a  good  plea." 
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taken  in  an  ill  sense,  and,  in  general,  seemeth  to  signify  an  unlawful 
taking  in  hand  or  upholding  of  quarrels  or  sides,  to  the  disturbance  or 
hindrance  of  common  right."  In  2  Inst,  568,  it  is  said  :  ^^  If  a  father 
be  impleaded,  he  may  infeoff  his  son  for  his  assistance,  maintenance, 
and  comfort.  So  it  is  that  the  son  may  of  his  own  money,  and  in  his 
own  name,  give  fees  to  his  father's  counsel  or  attorney,  without  any  ex- 
pectation of  repayment,  and  so  may  the  father  to  his  son's  counsel ;  for, 
he  is  prochein  ami :  but  so  cannot  the  Serjeant  nor  apprentice,  for  that 
then:  counsel,  advice,  and  direction  in  law  is  only  ^saved  to  them.  r«e'Ti 
Bat  the  attorney  may  in  his  master's  name  lay  out  his  own  *- 
money  to  his  counsel,  to  be  repaid  to  him  by  his  master  again."  So  in 
Russell  176,  it  is  said :  ^*  There  are  many  acts  in  the  nature  of  main- 
tenance which  become  justifiable  from  the  circumstances  under  which 
they  are  done.  They  may  be  justifiable,  1.  in  respect  of  an  interest  in 
the  thing  in  variance ;  2.  in  respect  of  kindred  or  affinity ;  8.  in  respect  of 
other  relations,  as  that  of  lord  and  tenant,  master  and  servant ;  4.  in 
respect  of  charity ;  5.  in  respect  of  the  profession  of  the  law."  [Erle, 
C.  J. — Is  not  the  limit  the  advance  in  the  capacity  of  attorney  ? 
Beyond  that,  whether  done  by  an  attorney  or  by  any  one  else,  it  may 
be  maintenance.  What  a  man  does  as  attorney  is  not  maintenance :  but 
he  must  not  make  a  speculative  bargain  apart  from  and  independent  of 
his  character  of  attorney.  The  matter  was  a  good  deal  discussed  in  the 
recent  case  of  Sprye  t^.  Porter,  7  Ellis  &  B.  58  (E.  0.  L.  R.  vol.  90).] 
That  was  not  the  case  of  an  attorney :  and  there  was  a  bargain  for 
a  portion  of  the  property  in  dispute  or  some  profit  out  of  it.  Lord 
Campbell,  in  delivering  judgment,  there  says :  ^*  Here  we  have  mainte- 
nance in  its  worst  aspect.  The  plaintifi"  and  Rozas,  entire  strangers 
to  the  property  which  they  say  the  defendant  has  a  title  to,  but  which 
is  in  the  possession  of  another  claiming  title  to  it,  agree  with  him  that 
legal  proceedings  shall  be  instituted  in  his  name  for  the  recovery  of  it, 
and  that  they  will  supply  him,  not  with  any  specified  or  definite 
documents  or  information,  but  with  evidence  that  should  be  suf- 
ficient to  enable  him  successfully  to  recover  the  property.  Each  of 
them  is  to  have  one-fifth  of  the  property,  when  so  recovered;  and, 
unless  the  evidence  with  which  they  supply  him  is  sufficient  for  this  pur- 
pose, they  are  to  receive  nothing.  They  are  not  to  employ  the  attorney 
or  to  advance  money  to  carry  on  the  litigation ;  but  they  *are  to  r#ei7o 
supply  that  upon  which  the  event  of  the  suit  must  depend,  evi-  ^ 
dence :  and  they  are  to  supply  it  of  such  a  nature  and  in  such  quantity 
as  to  insure  success.  The  plaintiff' purchases  an  interest  in  the  property 
in  dispute,  bargains  for  litigation  to  recover  it,  and  undertakes  to  main- 
tain the  defendant  in  the  suit  in  a  manner  of  all  others  the  most  likely 
to  lead  to  perjury  and  to  a  perversion  of  justice.  Upon  principle, 
such  an  agreement  is  clearly  illegal :  and  Stanley  v.  Jones,  7  Bingh. 
369  (E.  0.  L.  R.  vol.  20),  5  M.  &  P.  198,  is  an  express  authority  to 
that  effect."  In  Stanley  v.  Jones,  the  plaintiff*  bargained  for  a  share  of 
the  sum  to  be  recovered  in  the  action.  "  The  affreement,"  said  Tindal,  0. 
J.,  in  giving  judgment,  *^  is,  in  effect,  a  bargain  by  a  man  who  has  evi- 
dence in  his  own  possession  respecting  a  matter  in  dispute  between  third 
persons,  and  who  at  the  same  time  professes  to  have  means  of  procuring 
more  evidence,  to  purchase  from  one  of  the  contending  parties  at  the 
price  of  the  evidence  which  he  so  possesses  or  can  procure,  an  eighth 
Dart  or  share  of  the  sum  of  money  which  shall  be  recovered  by  means  of 
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the  prodaction  of  that  very  evidence.  And  we  all  agree  in  thinking  that 
such  an  agreement  cannot  be  enforced  in  a  court  of  law.  The  offence  of 
champerty  is  defined  in  the  old  books  to  be,  the  unlawful  maintenance  of  a 
suit,  in  consideration  of  some  bargain  to  have  part  of  the  thing  in  dispute, 
or  some  profit  out' of  it.  That  this  was  considered  in  earlier  times,  and  in 
all  countries,  an  offence  pregnant  with  great  mischief  to  the  public,  is 
evident  from  the  provisions  made  by  our  law  in  the  statutes  of  Westmin- 
ster first  and  second,  and  from  the  language  of  the  civil  law,  which  was 
afterwards  received  as  the  law  over  the  greater  part  of  the  continent :" 
2  Inst.  484.  [Williams,  J. — Is  there  any  difference  between  an  agree- 
*^7^1  ™^°^  ^^^  ^  proportion  of  the  sum  to  be  recovered  in  the  "^action, 
^  and  a  stipulation  to  receive  a  sum  which  bears  a  certain  proportion 
to  the  sum  to  be  recovered  ?]     Perhaps  not. 

Lush^  Q.  G.  (with  whom  were  Monk,  Q.  0.,  and  Milward)^  contrsL, 
was  not  called  upon.(a) 

Erle,  C.  J. — I  am  clearly  of  opinion  that  our  judgment  must  be  for 
the  defendant  in  this  case.  The  contract  would  have  been  directly  in 
violation  of  the  laws  against  maintenance,  if  the  stipulation  had  been 
that  the  plaintiff,  as  attorney  in  the  suit,  in  consideration  of  his  advancing 
the  funds  necessary  for  carrying  on  the  litigation,  should  receive  a  por- 
tion of  the  proceeds  or  property  to  be  recovered.  Here,  the  stipulation 
is,  that,  in  consideration  that  the  plaintiff  would  advance  all  sums  of 
money  and  incur  all  pecuniary  liabilities  which  should  be  required  to 
carry  on  the  litigation,  and  devote  his  skill  and  labour  thereto,  the  de- 
'*'^741  ^^^^^^^  would,  if  the  proceedings  should  be  '^'successful,  in  com- 
^  pensation  and  reward  for  the  plaintiff's  advances,  &c.,  pay  him 
over  and  above  his  legal  costs  and  charges  a  sum  of  money  according  to 
the  interest  and  benefit  to  him  the  defendant  from  the  possession  of  the 
estates  and  property,  and  suflScient  to  compensate  and  reward  him  for 
making  the  advances,  &c.  That  bargain  seems  to  me  to  fall  precisely 
within  the  rule  as  to  maintenance.  The  only  difference  between  the 
two  cases,  is,  that,  in  the  former,  the  party  would  have  the  security  of 
the  property,  whereas  here  he  has  only  the  personal  security  of  the  de* 
fendant.  But,  if  the  defendant  be  a  solvent  man,  he  gets  a  share  of 
the  property  by  another  mode,  viz.  by  suing  him  and  obtaining  judg- 
ment. I  am  clearly  of  opinion  that  the  contract  is  void  on  the  ground 
of  maintenance. 

Williams,  J.,  and  Ebatikg,  J.,(i)  concurring, 

Judgment  for  the  defendant. 

(«)  The  points  marked  to  be  argned  on  the  part  of  the  defendant  were  ai  foUows : — 

"  That  the  declaration  is  sahstantially  yicions  and  bad  in  law,  ai  disclosing  only  an  illegal} 
eorrupt,  and  void  contract : 

**  That  it  is  founded  on  maintenance  or  champerty,  or  both,  and  on  an  attempt  to  entitie  an 
attorney,  quil  attorney,  to  contract  for  more  than  allowed  professional  charges: 

"  That  the  fifth  plea  is  good  in  law,  on  the  ground  that  an  attorney  cannot  lawfully  rcBtiaet 
for  any  remuneration  beyond  usual  and  recognised  fees,  charges,  and  disbursements  for  busi- 
ness done  by  him  as  an  attorney,  all  which  fees,  charges,  and  disbursements,  it  stands  admitted, 
have  been  paid : 

**  And  that  the  sixth  plea  is  good  in  law,  because  it  is  shown  by  the  declaration  that  ths 
plain  tiff's  claim  is  founded  on  business  done  by  him  as  an  attorney,  wherefore  a  delivery  of  a 
signed  bill  by  the  plaintiff  before  suit  was  imperative  upon  him,  by  foroe  of  the  statute.'* 

(6)  Willes,  J.,  was  engaged  in  the  Divorce  Court 

The  validity  of  an  agreement  between  neration  contingent  on  his  success  in  s 
an  attorney  and  his  client,  for  a  remu-    particular  suit^  whether  by  way  of  t 
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direct  interest  in  its  subject  matter  or  Benedict    v.   Stuart^    23    Barb.    420 ; 

otherwise,  has  been  much  discussed  in  though  see  Carpenter  v.  Sixth  Avenue 

the  United  States,  and  with  a  consider-  Railroad  Co.,  1  Am.  Law  Reg.  N.  S.  41 7. 

able  diversity  in  the  result.    In  England  In  Re  Plitt,  2  Wall.,  Jr.,  453,  while  the 

the  Statutes  of  Champerty  and  Mainten-  taking  of  contingent  fees  was  strongly 

ance  relieve  the  question  of  any  great  reprobated,  the  validity  of  a  contract  to 

difficulty ;   but  as  those  statutes  have  p^y  them  was  sustained  under  peculiar 

uot  been  generally  adopted  in  the  states,  circumstances.     In  Virginia  the  Court 

at  least  in  the  same  shape,  there  is  con-  of  Appeals  was  equally  divided  on  the 

sidcrable  room  for  discussion.    In  many  question  in  that  state :  Major's  Execu- 

cuies,  whether  as  a  consequence  of  the  tors  v.  Gibson,  I  Patt.  &  H.  48.     It  was 

local  legislation,  as  a  principle  of  the  left  open  in  Potts  v.  Francis,  8  Ired.  Eq. 

common  law  independent  of  any  statute,  302,  and  seems  not  to  have  been  raised 

or  CD  grounds  of  public  policy,  it  has  in  Wylie  v.  Coxe,  15  How.  U.  S.  416, 

been  held  that  a  purchase  by  an  attorney  where  a  contingent  compensation  for  the 

of  the  whole  or  part  of  the  subject-matter  prosecution  of  a  claim  against  a  foreign 

of  litigation,  or  a  contract  for  payment  government,  to  be  paid  out  of  the  amount 

out  of  what  shall  be  recovered  therein,  to  be  recovered,  was  allowed, 
is  void:  Key  t;.  Vattier,  1  Hamm.  Ohio,        A  somewhat  singular  distinction  is 

132 ;  Arden  v.  Patterson,  5  Johns.  Ch.  made  in  Kentucky  between  a  contract 

44 ;  Merritt  v.  Lambert,  10  Paige  358 ;  for  a  direct  interest  in  the  subject-matter 

Walter  v.  Loubert,  2  Denio  607;  Matter  of  a  suit,  and  one  for  a  sum  which  shall 

of  Bleakly,  5  Paige  311;  Satterlee  v.  be  a  certain  proportion  of  the  value  of 

Frazer,  2  Sandf  S.  C  141 ;  Thurston  v.  the  thing  recovered,  which  last  is  held 

Percival,  1  Pick.  415;  Lathrop  v.  Am-  to  be  allowable :  Wilhite  v.  Roberts,  4 

herst  Bank,  9  Mete.  491 ;  Low  v.  Hut-  Dana  173 ;  Evans  v.  Bell,  6  Dana  479 ; 

chiDson,  37  Maine  196 ;  Rust  v,  Larue,  Ramsey  v.  Treat,  10  B.  Monr.  341. 

4  Litt.  413;  Davis  v.  Sharron,  15  B.  The  difference,  as  a  matter  of  public 

Monr.  64;  Halloway  v.  Lowe,  7  Port,  policy,  is  not  clear.     That  a/^er  a  ver- 

(Alab.)  488 ;  Elliott  v,  M'Clelland,  17  diet  obtained,  or  decree  rendered,  an 

Alab.  206 ;  Weeden  v,  Wallace,  Meigs  agreement  may  be  lawfully  made  for 

(Tenn.)  286.  compensation  out  of  the  fund  or  land 

On  the  other  hand,  it  has  been  de-  recovered,  for  the  past  services,  seems 

eided  in  Illinois  and  Delaware,  and  such  generally  admitted :  Floyd  v.  Goodwin, 

also  has  been  said  to  be  the  rule  in  Ar-  8  Yerg.  494 ;  Walker  v,  Cuthbert,  10 

kansas,  that  such  contracts  are  valid  and  Alab.  219  :  but  it  would  probably  be 

will  be  enforced,  unless  perhaps  where  subject  to  the  supervision  of  a  court  of 

they  are  harsh  and  unreasonable :  New-  equity,  as  all  bargains  between  persons 

kirk  V.  Cone,  18  Illinois  449 ;  Bayard  v,  standing  in  confidential  relations  must 

M*Lane,  3  Harr.  216 ;  Lytle  v.  State,  be. 

17  xVrk.  663.     In  New  York  by  the        That  an  attorney  who  has  made  a 

Code  of  Procedure,  costs  as  such  are  bargain  with  his  client,  void  on  the 

DOW  abolished,  and  counsel  and  client  ground  of  maintenance  or  champerty, 

are  expressly  allowed   to   make  such  may  nevertheless  recover  a  reasonable 

agreements  as  they  may  think  proper  compensation  for  his  services  on  a  qnan- 

for  the  amount  of  remuneration  :  Code,  turn  mertti^,  was  decided  in   Rust  v. 

4th  ed.,  p.   465,  §  303.     This  has  Lame,  4  Litt.  417;  Thurston  ».  Perci- 

been  considered  to  abolish  the  old  rule,  val,  1  Pick.  415;  Caldwell  v.  Sheppard, 

and  to  allow  a  contract  for  an  interest  6  Monr.  380 :  but  left  doubtful  in  Low 

in  the  subject-matter  of  the  suit:  Sat-  v. Hutchinson, 37  Maine  196;  Halloway 

terlee  v.  Frazer,  2  Sandf.  S.  C.  141;  v.  Lowe,  7  Porter  (Alab.)  488. 
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^f^fYt'^^   *The  Company  of  Proprietors  of  the  Navigation  of  the  RIVER 
^'^J       MEDWAY  V.  The  Right  Hon.  CHARLES  EARL  OF  ROM- 
NEY  and  Others. 

By  a  public  act  of  parliament  (13  G.  2,  o.  26),  oertaln  persons  were  incorporated,  with  Um 
ninal  powers,  for  the  purpose  of  making  the  river  Medway  and  streams  thereinto  flowing 
navigable,  and  it  was  amongst  other  things  enacted  that  "  the  said  river  or  streams  so  to  be 
made  navigable,  and  all  lands,  tenements,  and  hereditaments  to  be  by  them  (the  eomptny) 
made  use  of  for  the  bene6t  of  the  said  navigation  by  virtue  of  a  former  act  and  that  aet, 
should  be  and  were  thereby  vested  in  the  said  company,  their  snocessors,  heirs,  and  assigns 
for  ever." 

The  defendants  erected  works  on  the  banks  of  the  river  for  the  purpose  of  raising,  ud 
thereby  raised,  water  from  the  river,  for  the  supply  of  the  county  lunatic  asylum  and  connty 
gaol  :— 

Held,  that  the  statute  created  in  the  company  a  property  and  interest  in  the  water  of  the 
river  which  was  interfered  with  by  the  abstraction  of  it  for  the  purposes  to  which  it  was 
applied  by  the  defendants, — purposes  more  extensive  than  those  for  which  a  ripxirian  pro- 
prietor, as  such,  could  insist  upon  appropriating  the  stream  as  it  passed  by  his  land;  end 
that  it  was  not  necessary  to  the  maintenance  of  the  action  that  there  should  be  actual  damage 
to  the  navigation,  inasmuch  as  the  legislature  intended  to  give  the  company  such  an  interest 
in  all  the  water  of  the  river  for  the  purposes  of  the  navigation  as  was  interfered  with  by  the 
abstraction  of  any  part  thereof. 

Whether  or  not  the  riparian  proprietors  eonld  exercise  for  the  benefit  of  the  land  a4)oining  the 
river  the  rights  which  ordinarily  belong  to  such  proprietors,— ^ii«re  / 

This  action  was  brought  by  the  plaintiffs  against  the  defendants  for 
an  alleged  trespass  committed  on  land  claimed  by  the  plaintiffs,  described 
as  land  covered  with  water,  called  the  River  Medway,  by  entering 
thereon  and  placing  a  pipe  therein  for  conveying  water  from  the  said 
river,  and  also  for  continuing  the  pipe  in  the  said  land  after  notice  to 
remove  or  stop  up  the  same ;  and  also  for  an  alleged  wrongful  diversion 
and  abstraction  of  water  from  the  said  river,  whereby  the  depth  of  the 
water  was  alleged  to  have  been  diminished  and  the  river  rendered  less 
navigable, — the  plaintiffs  claiming,  under  the  acts  of  parliament  herein- 
after mentioned,  to  be  the  owners  and  proprietors  of  the  river  and  in 
possession  thereof  and  of  the  water  flowing  along  the  same,  and  by 
reason  thereof  entitled  to  the  full  use  and  enjoyment  of  such  water  with- 
out interruption  by  the  defendants. 

The  defendants  by  their  pleas  denied  the  alleged  trespass  and  wrong- 
ful acts  and  the  alleged  rights  claimed  by  the  plaintiffs.  And  the  de- 
fendants further  alleged  that  the  river  was  a  common  public  and  navi- 
*^76'\  £^^'®  river,  subject  to  the  tolls  mentioned  in  the  said  *acts 
-'  of  parliament,  and  that  only  under  the  said  acts  of  parliament 
was  the  said  land  the  plaintiffs'  for  the  purposes  only  in  those  acts  men- 
tioned ;  and  that  the  defendants,  as  justices  of  the  peace  for  the  county, 
and  members  of  the  committee  of  visitors  for  the  county  lunatic  asylum 
and  of  the  county  gaol,  claimed  a  right  to  convey  water  from  the  river 
to  the  county  lunatic  asylum  and  to  the  county  gaol,  and  to  divert  and 
abstract  water  from  the  said  river  for  the  necessary  drink  and  domestic 
use  of  the  inhabitants  of  the  said  gaol  and  asylum,  and  to  lay  and  con- 
tinue the  pipe  in  the  river  Medway  for  those  purposes ;  and  alleged  that 
they  did  not  sensibly  or  in  any  material  degree  diminish  the  depth  of 
the  water  in  the  said  river,  nor  were  the  waters  thereof  rendered  less 
navigable  or  the  navigation  impeded  or  interfered  with. 

The  plaintiffs  demurred  to  the  two  last  pleas  and  joined  issue  on  all 
the  pleas ;  and  the  case  came  on  for  trial  at  the  Kent  Summer  Assises, 
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1859,  before  Crowder,  J.,  and  a  special  jury,  when,  by  consent  of  the 
parties,  and,  by  order  of  nisi  prius,  a  verdict  was  taken  for  the  plaintiffs, 
subject  to  the  opinion  of  the  court  upon  the  following  case : — 

The  parties  are  a  body  corporate  acting  under  the  provisions  of  an 
act  of  parliament  made  and  passed  in  the  17th  year  of  the  reign  of  King 
Charles  the  Second  (c.  11),  intituled  '^  An  Act  for  making  the  river  of 
Medway  navigable,  in  the  counties  of  Kent  and  Sussex,"  and  of  another 
act  of  parliament  made  and  passed  in  the  18th  year  of  the  reign  of 
King  George  the  Second  (c.  26),  intituled  ^^  An  Act  to  revive,  explain, 
and  amend  an  act  made  in  the  16th  and  17th  years  of  the  reign  of  his 
late  Majesty  King  Charles  the  Second,  intituled  '^  An  Act  for  making 
the  river  of  Medway  navigable,  in  the  counties  of  Kent  and  Sussex." 

Copies  of  these  acts  of  parliament  accompanied  and  were  to  be  deemed 
to  form  part  of  the  case* 

*Since  the  passing  of  the  said  acts  of  parliament,  the  plain-  r«c>7>7 
tiffs,  within  the  limits  mentioned  in  such  acts,  and  for  the  pur-  *- 
poses  of  those  acts,  have  made  and  kept  the  river  Medway  navigable, 
and  from  time  to  time  cleansed,  widened,  and  deepened  the  same,  and 
removed  impediments  to  the  navigation,  and  constructed  between  Forest 
Row  and  Maidstone  fourteen  locks  and  weirs,  tumbling-bays,  and  other 
works  for  the  improvement  of  the  navigation,  and,  amongst  others,  they 
have  constructed  a  lock  on  the  river  at  East  Farleigh,  in  the  county  of 
Kent,  distant  about  two  miles  from  Maidstone,  higher  up  the  river,  and 
between  Maidstone  and  Forest  Row. 

The  plaintiffs  have  also  from  time  to  time  since  the  passing  of  the  said 
acts  been  in  the  habit  of  selling  sand  and  gravel  which  has  been  dug 
out  of  the  bed  of  the  river  in  the  necessary  process  of  deepening  the 
same,  and  have  also  during  the  same  period  been  accustomed  to  dig  out 
and  sell  to  parties  applying  for  the  same,  as  well  as  to  grant  to  the 
adjoining  landowners  upon  their  application  permission  to  dig  out  of  the 
bed  of  the  river  and  remove  for  their  own  use,  sand  and  gravel  which 
presented  no  obstruction  to  the  navigation :  but  no  sand  or  gravel,  so 
far  as  appears,  has  ever  since  the  passing  of  the  said  acts  been  removed 
from  the  bed  of  the  river  without  the  permission  of  the  plaintiffs. 

Since  the  passing  of  the  said  acts  persons  desirous  of  erecting  mills 
along  that  part  of  the  Medway  to  which  these  acts  relate,  have  always 
previously  applied  to  the  plaintiffs  for  permission  to  use  the  water  of  the 
river  for  the  purposes  of  their  mills.  Such  permission  has  sometimes 
been  granted  and  sometimes  refused  by  the  plaintiffs :  but  it  does  not 
appear  that  the  water  has  ever  been  used  without  the  permission  of  the 
plaintiffs  for  any  mill  erected  since  the  passing  of  the  said  acts. 

*Prior  to  and  since  the  year  1769,  one  of  the  landowners  r^ieiro 
having  meadow  lands  adjoining  that  part  of  the  Medway  to  which  ^ 
the  said  acts  of  parliament  relate,  nas  claimed  and  exercised  without 
interruption  the  right  of  diverting  the  water  from  the  river  at  certain 
seasons,  for  the  period  of  forty  hours  at  a  time,  for  the  purpose  of  flood- 
ing his  said  lands,  the  surplus  water  not  absorbed  being  returned  by  him 
into  the  water  at  a  lower  point :  but  there  is  no  direct  evidence  to  show 
bow  such  right  arose,  or  at  what  period  it  was  first  claimed  or  exercised. 

The  plaintiffs  have  at  different  periods  since  the  passing  of  the  said 
acts  of  parliament  purchased  and  taken  conveyances  of  portions  of  the 
banks  of  the  said  river,  and  have  used  part  of  the  land  so  purchased 
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for  the  purpose  of  towing-paths,  and  other  part  thereof  for  the  purpose 
of  widening  the  river :  but  there  is  no  evidence  that  the  plaintiffs  have 
ever  purchased  or  taken  a  conveyance  of  any  part  of  the  original  bed 
of  the  said  river  as  it  existed  at  the  time  of  the  passing  of  the  said 
acts. 

The  defendants  are  justices  of  the  peace  for  the  county  of  Kent,  and 
members  of  the  committee  of  visitors  for  the  Kent  County  Lunatic 
Asylum  and  for  the  Kent  County  Gaol. 

The  Kent  county  lunatic  asylum  is  situate  at  Barming  Heath,  and 
distant  about  one  mile  from  the  East  Farleigh  Lock,  and  at  an  elevation 
of  about  250  feet  from  that  lock ;  and  between  it  and  the  river  Med- 
way  lie  the  turnpike  road,  the  South  Eastern  Railway,  and  various 
enclosures  the  property  of  third  parties :  and  the  county  gaol  is  situate 
at  the  further  end  of  the  town  of  Maidstone,  and  distant  about  three 
miles  from  the  East  Farleigh  Lock,  and  is  separated  from  the  river 
Medway  by  a  great  part  of  the  town  of  Maidstone,  and  by  the  lands  of 
third  parties. 

^r*TQ-|  '''In  the  year  1856,  the  committee  of  visitors  for  the  asylum, 
-*  being  desirous  of  obtaining  a  supply  of  water  from  the  river 
Medway  for  the  use  of  the  asylum,  applied  to  the  plaintiffs  and  obtained 
their  permission  to  take  from  the  river  Medway  above  Farleigh  Lock  a 
sufficient  supply  of  water  for  the  use  of  the  asylum  only,  on  payment 
of  5L  a  year  by  the  defendants  to  the  plaintiffs. 

In  order  to  effect  this  object,  the  visitors  of  the  asylum  obtained  pos- 
session from  the  South  Eastern  Railway  Company*^f  a  piece  of  ground 
near  the  lock,  part  of  certain  ground  belonging  to  that  company  which 
adjoins  the  river  on  the  eastern  side  of  Farleigh  Bridge,  with  the  liberty 
and  license  of  laying  down  a  pipe  through  such  adjoining  land  into  the 
river,  and  erected  on  the  land  possession  of  which  was  obtained  as 
aforesaid  a  water-wheel  and  pumps  and  machinery  necessary  to  raise 
the  water  to  the  asylum,  and  laid  down  a  pipe  through  the  bank  of  the 
aforesaid  adjoining  land  into  the  river  Medway,  and  at  the  distance  of 
a  few  feet  above  the  aforesaid  lock  at  East  Farleigh.  Through  this 
pipe  the  water  flowed  from  the  Medway  into  a  cistern  from  which  a 
sufficient  portion  for  the  purposes  aforesaid  was  pumped  up  by  means  of 
the  water-wheel  and  machinery  (such  water-wheel  and  machinery  being 
worked  by  part  of  the  water  taken  from  the  Medway),  and  thence  con- 
veyed by  another  pipe  to  the  asylum, — the  surplus  water  required  for 
turning  the  wheel  and  working  the  pumps  being  returned  into  the  river 
below  the  lock,  by  another  pipe  laid  down  for  that  purpose. 

These  works  were  constructed  with  the  knowledge  of  the  general 
managers  employed  by  the  plaintiffs ;  and  no  objection  was  ever  made 
by  the  plaintiffs  to  the  means  of  taking  the  water  employed  by  the 
visitors,  before  the  permission  to  take  it  was  revoked  as  hereinafter 
mentioned. 

*  580*1  ^Subsequently  to  the  erection  of  the  said  water-wheel  and 
-'  machinery,  that  is  to  say,  in  the  year  1858,  the  supply  of  water 
for  the  use  of  the  county  gaol  was  found  very  insufficient;  and  the 
county  surveyor  having  suggested  the  idea  of  supplying  the  gaol  from 
the  river  Medway  by  means  of  the  above-mentioned  water-works,  and 
inquired  of  the  plaintiffs  whether  they  would  consent  to  allow  the  further 
supply  of  water  to  be  taken  from  the  river  by  means  of  the  same  ma- 
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chinery  through  the  reseryoir  at  the  lanatic  asylum,  the  plaintiffs  were 
willing  to  give  their  consent  on  being  paid  by  the  county  the  further 
sum  of  15L  a  year  as  rent. 

On  the  subject,  however,  being  reported  to  the  court  of  general  sessions, 
the  defendants  denied  that  the  plaintiffs  had  the  right  to  make  any 
charge  foi  the  use  of  the  surplus  water  not  required  for  the  purpose  of 
navigation ;  and  the  defendants,  without  the  permission  of  the  plaintiffs, 
laid  down  pipes  from  the  asylum  to  the  gaol,  and  by  the  same  machinery 
erected  for  pumping  up  the  water  for  the  purpose  of  supplying  the 
asylum,  obtained  a  supply  of  water  taken  from  the  river,  not  only  for 
the  asylum,  but  for  the  county  gaol,  and  the  defendants  declined  paying 
any  rent  or  compensation  to  the  plaintiffs  for  so  doing. 

The  circumstance  of  the  gaol  being  so  supplied  having  come  to  the 
knowledge  of  the  plaintiffs,  certain  correspondence  took  place  between 
the  parties ;  and,  under  a  threat  by  the  plaintiffs  of  cutting  off  the  sup- 
ply  unless  the  matter  were  arranged,  the  defendants,  on  the  16th  of 
March,  1859,  discontinued  the  supply  of  water  from  the  reservoir  at  the 
asylum  to  the  gaol ;  but  on  the  18th  of  April,  1859,  the  defendants 
again  turned  on  the  water  from  the  asylum  for  the  use  of  the  gaol. 

Further  correspondence  then  took  place  between  the  parties,  which 
resulted  in  the  plaintiffs,  on  the  19th  of  *May,  1859,  revoking  the  ri^co^ 
permission  given  by  them  to  take  water  from  the  river  Medway.    ^ 

Notwithstanding,  however,  this  revocation,  the  defendants  have  ever 
since  continued  to  use  the  pipe  and  machinery  and  to  take  water  from 
the  river  for  the  purpose  of  turning  the  said  water-wheel  and  working 
the  pump,  and  supplying  both  the  asylum  and  the  gaol  with  water ;  and 
the  asylum  and  gaol  continue  to  be  and  still  are  supplied  with  water  so 
taken. 

The  court  was  to  be  at  liberty  to  draw  any  inference  of  fact  from  the 
facts  herein  stated  which  a  jury  might  draw. 

By  the  order  of  nisi  priui^  it  was  stipulated  that  this  case  should  be 
settled  by  Mr.  Archibald,  if  the  parties  should  differ  (which  event  of 
course  happened) ;  and  it  was  also  stipulated  and  agreed  thereby,  that, 
if  the  court  should  think  the  question  of  injury  to  the  navigation  mate* 
rial  to  the  decision  of  the  court,  then  this  case  should  be  referred  back 
to  the  said  Mr.  Archibald,  to  ascertain  and  state  therein  whether  the 
diversion  of  the  water  was  injurious  to  the  navigation  of  the  river. 

The  question  for  the  opinion  of  the  court  was,  whether  the  plaintiffs 
were  entitled  to  recover  upon  both  or  either  of  the  counts  in  the  declara- 
tion. 

If  the  court  should  be  of  opinion  in  the  affirmative,  then  judgment 
was  to  be  entered  for  the  plaintiffs  aocordinglv,  for  the  sum  of  20T.  and 
costs:  but,  if  the  court  should  be  of  opinion  in  the  negative,  then 
judgment  of  nolle  prosequi  was  to  be  entered  for  the  defendants,  with 
costs. 
Lu8h,  Q.  C.  (with  whom  was  Santfman),  for  the  plaintii&.(a) — Under 

(a)  The  points  marked  for  argnment  on  the  part  of  the  plaintiffs  were  as  follows : — 

"  1.  Tbat»  upon  the  true  constmction  of  the  company's  acts  of  parliament,  the  bed  and  water 

of  the  Medway  are  rested  in  the  plaintiffs. 
'<2.  That  this  oonstmotion  of  the  company's  acts  is  eorrohorated  by  the  Tarions  acts  of 

ownership  and  other  eridenoe  set  forth  in  the  case : 
«  S.  That  the  defendants  show  no  right  to  take  away  any  of  the  water  of  the  Medway : 
-  4.  That,  assnming  that  the  riparian  proprietors  would  be  Justified  in  taking  the  water  fot 

C.  B.  K.  8.,  VOL.  IX« — 22 
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*'^f^^'}  ^^^  ^^^  ^^  parliament  referred  to  *in  the  case,  the  river  Medway 
^^  and  the  bed  and  soil  thereof  and  the  waters  therein  are  vested 
in  the  plaintiffs,  and  no  person  can  have  any  right  without  their  permis- 
sion to  abstract  any  of  the  water  within  the  limits  over  which  their 
rights  and  jurisdiction  extend.  The  acts  of  parliament  referred  to  in 
the  case,  are,  the  16  &  17  Gar.  2,  c.  11,  and  the  13  G.  2,  c.  26.  By 
the  former,  after  reciting  '^  that  making  the  river  Medway  and  all  other 
rivers,  streams,  and  watercourses  falling  thereinto,  in  the  counties  of 
Kent  and  Sussex,  navigable,  had  been  upon  view  found  to  be  feasible, 
and  would  be  of  great  use  for  the  better  and  more  easy  and  speedy  port- 
age of  iron,  ordnance,  balls,  timber,  and  other  materials  in  places  adja- 
cent made,  forged,  and  provided  for  his  Majesty's  service,  at  all  times, 
and  more  especially  at  such  times  and  seasons  in  the  year  as  the  same 
could  not  otherwise  be  brought  out  of  those  parts,  and  would  be  advan- 
tageous to  the  inhabitants  and  all  others  concerned,  as  well  for  carriage 
of  the  commodities  aforesaid  as  of  wood,  corn,  and  grain,  hay,  hops, 
wool,  leather,  and  all  other  provisions  growing  and  accruing  from  thence, 
^^-QQ-i   as  also  of  coals,  lime,  stone  wares,  and  all  other  necessaries  and 

•^  ^commodities  to  be  carried  thither,  whereby  commerce  and  trade 
would  be  much  increased,  and  the  public  weal  advanced," — it  was 
enacted  ''  that  it  should  and  might  be  lawfUl  for  certain  persons  therein 
named  to  make  the  said  river  and  the  streams  running  thereinto  naviga- 
ble," in  such  manner  as  by  the  said  act  is  limited  and  directed;  and 
commissioners  were  also  therein  appointed,  witE  power  to  adjudge  and 
determine  proper  satisfaction  to  all  person  and  persons,  bodies  politic 
and  corporate,  for  any  loss  or  damage  to  be  by  them  sustained,  by  cut- 
ting, digging,  or  otherwise  damnifying  their  lands  and  tenements  in 
making  the  said  river  and  streams  navigable,  with  a  power  to  appoint 
new  commissioners  in  the  stead  of  those  dying  or  refusing  to  act.  By 
the  13  Q.  2,  c.  26, — after  reciting  that  the  powers  by  the  former  act 
created  were  never  carried  into  execution,  and  that  the  several  persons 
authorized  thereby  to  make  the  said  river  and  streams  navigable,  and 
the  several  commissioners  therein  named  and  appointed  were  all  since 
dead,  without  any  proper  successors  appointed  in  their  stead  in  manner 
as  by  that  act  was  directed ;  and  that  the  making  of  the  said  river  and 
streams  navigable  at  this  time  was  likely  to  be  of  great  utility  to  the 
public,  by  reason  that  great  quantities  of  timber  growing  on  the  woods 
of  Kent  and  Sussex,  through  which  the  said  river  and  streams  ran,  and 
which  was  allowed  to  be  the  best  in  this  kingdom  for  the  use  of  his 
Majesty's  navy,  could  not  be  conveyed  to  any  market  but  at  a  very 
large  expense  by  reason  of  the  badness  of  the  roads  in  those  parts ; 
and  that  divers  persons  thereinafter  named,  and  many  others,  were  de- 
sirous to  become  undertakers  for  making  the  said  river  Medway  and 
streams  navigable,  and  had  agreed  to  raise  amongst  themselves  a  sum 
of  money  sufficient  for  that  purpose, — ^incorporated  the  undertakers  by 
*584'1   ^^^  i^Ame  of  *'  The  ^Company  of  Proprietors  of  the  Navigation 

-I  of  the  River  Medway,"  who  by  s.  2  were  empowered  to  cleanse, 
scour,  dig,  widen,  and  deepen  the  river  and  streams,  &c.,  to  make  new 

purposes  snoh  as  those  mentioned  in  the  defendants'  pleas,  the  defendants,  not  Wng  riparian 
proprietors,  had  no  right  so  to  do  : 

**  6.  That  the  mere  abstraotion  of  the  water  is  in  itself  a  violation  of  the  plaintiffs'  ngkiM^ 
and  that  the  question  of  actaal  ix^ary  to  the  navigation  is  wholly  immaterial." 
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channels,  &c.,  to  remove  all  impediments,  to  erect  locks,  &c.,  and  by 
those  and  other  means  to  make  the  same  navigable,  and  to  make  wharves 
and  other  necessary  erections  both  on  the  said  river  and  streaips  and 
lands  adjoining,  in  such  manner  as  the  proprietors  in  and  by  the  said 
former  act  were  empowered  to  do :  and  the  section  then  proceeded  to 
enact  that  ^'  the  said  river  or  streams  so  to  be  made  navigable^  and  all 
lands^  tenements^  and  hereditaments  to  be  by  them  (the  company)  made 
we  of  for  the  benefit  of  the  said  navigation  by  virtue  of  the  former 
and  this  present  aet^  shall  be  and  are  hereby  vested  in  the  said  company^ 
their  successors^  heirs^  and  assigns  for  ever."  And  by  s.  4,  upon  pay- 
ment of  compensation,  the  company  were  empowered  to  use  lands,  and 
thereupon  erect  works,  and  do  anything  for  carrying  on  and  maintain- 
ing the  said  navigation  and  works,  and  to  have,  use,  and  enjoy  the  same 
for  their  own  use  and  benefit.  Whether  or  not  the  soil  passes  to  the 
company  by  these  words,  it  is  clear  that  the  river  does.  [Willes,  J. — 
Is  that  so  clear  ?  I  remember  the  question  arising  upon  the  River  Lea 
acts ;  and  it  was  treated  as  a  very  grave  one.]  The  case  of  the  Rochdale 
Canal  Company  v.  King,  14  Q.  B.  122  (E.  0.  L.  R.  vol.  68),  goes  even 
further  than  is  necessary  for  the  decision  of  this  case.  There,  the 
statute  34  G.  3,  c.  78,  empowered  a  company  to  purchase  lands  for 
making  and  maintaining  a  navigable  canal,  and  contained  provisions 
with  respect  to  the  conveyance  of  the  land  and  its  vesting  in  the  com- 
pany on  payment  of  the  price  assessed  by  compensation  juries.  It  was 
also  provided  by  the  same  act  (explained  by  the  46  G.  3,  c.  zz.,  s.  23), 
that  manufacturers  within  a  certain  distance  of  the  canal  might,  after 
notice  to  the  proprietors  of  the  canal,  lay  down  pipes  to  supply  their 
^steam-engines  with  water  for  the  sole  purpose  of  condensing  the  r^KottL 
steam  used  for  working  such  engines.  A  declaration  in  case  by  ^ 
the  company  stated  that  the  canal  had  been  made  and  maintained  by 
them  in  pursuance  of  the  act;  that  the  defendants,  having  steam-engines 
within  the  prescribed  distance  of  the  canal,  had,  after  notice  to  the 
company,  laid  down  pipes  communicating  with  the  canal ;  and  that  they 
had  used  the  water  drawn  off  by  such  pipes  for  other  purposes  than  con- 
densing the  steam  of  their  engines.  It  was  objected  in  arrest  of  judg- 
ment, and  afterwards  on  writ  of  error,  that  the  declaration  did  not  show 
any  conveyance  or  ownership  of  the  canal  or  water,  nor  any  invasion  of 
a  private  right,  or  damage  to  such  a  right,  inasmuch  as  the  act  com- 
plained of,  if  wrongful,  was  clearly  prohibited  by  statute,  so  that  a 
repetition  of  the  act  could  never  be  used  as  evidence  that  it  was  right- 
ful :  and  it  was  held  by  the  Exchequer  Chamber,  afiSrming  the  judgment 
of  the  Court  of  Queen's  Bench,  that  the  declaration  was  good, — that  it 
must  be  taken  that  the  company  was  in  possession  of  the  canal ;  and 
that,  without  an  averment  of  special  damage,  the  wrongful  act  appeared 
to  be  a  damage  to  the  company's  right.  [Willbs,  J. — There  was  a 
subsequent  case  of  the  Rochdale  Canal  Company  v.  Radcliffe,  18  Q.  B. 
287  (£.  C.  L.  R.  vol.  83).]  Lord  Denman  in  the  former  case  says : 
''  The  company  is  invested  by  the  legislature  with  certain  rights,  and 
may  maintain  an  action  for  an  invasion  of  them.  The  use  of  the  canal 
Water  by  the  millowner  for  any  other  purpose  than  the  condensation  of 
the  steam  in  his  steam-engine,  is  distinctly  treated  as  an  abuse  by  stat. 
46  6.  3,  c.  XX.,  s.  23,  and  is  consequently  an  invasion  of  the  company's 
rights."     The  Grown  was  the  riparian  proprietor  of  part  of  the  lands 
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adjoining  the  river.  The  compensation  for  those  lands  would  include 
*'^ftf51  compensation  for  the  soil  of  the  bed  of  the  river.  It  is  no  *forced 
-I  construction  of  the  words  of  the  statute,  therefore,  to  hold  that 
they  carry  the  soil.  Assuming,  however,  that  the  words  are  not  suffi- 
cient to  carry  the  soil  of  the  river,  they  at  all  events  convey  to  the 
company  an  interest  in  the  water  such  as  will  enable  them  to  maintain 
an  action  against  any  person  interfering  with  their  rights.  [Erle,  C.  J. 
— All  that  a  riparian  proprietor  is  entitled  to,  is  flumen  aquae ;  but  no 
atom  of  the  water  belongs  exclusively  to  him.]  The  company  here,  for 
a  purpose  beneficial  to  the  public,  possess  rights  far  beyond  those  which 
the  common  law  gives  to  every  riparian  proprietor.  It  may  be  that  they 
have  only  a  qualified  property ;  but  it  is  at  the  least  sufficient  to  enable 
them  to  protect  it  against  the  invasion  of  wrongdoers.  [Erlb,  G.  J. — 
There  is  a  manifest  difference  between  water  in  a  canal  and  the  waters 
of  a  navigable  river.  In  the  Rochdale  Canal  Company  v.  Radcliffe,  all 
the  water  was  appropriated  by  the  act  of  parliament.]  If  any  one  ripa- 
rian proprietor  might  take  water  from  the  Medway  in  the  manner  and 
for  the  purposes  that  these  defendants  have  done  so,  a  number  of  per- 
sons might  take  it,  and  to  an  extent  which  might  seriously  affect  the 
navigation.  The  court  will  put  such  a  construction  upon  these  acts  of 
parliament  as  will  prevent  the  important  public  objects  with  which  they 
were  passed  being  frustrated. 

Bovill,  Q.  C.  (with  whom  was  Deedes)^  for  the  defbndauts.(a) — The 
*'R71  defendants  assert  their  right  to  take  "^this  water  from  a  public 
^  river  for  public  purposes,  doing  no  injury  to  the  navigation.  If 
all  the  water  which  flows  in  the  Medway  were  necessary  to  render  it 
navigable,  the  plaintiffs  had  no  right  to  sell  any  portion  of  it,  as  they 
have  been  doing  for  several  years.  It  hardly  lies  in  their  mouths,  there- 
fore, to  say,  that  the  navigation  is  affected  by  what  the  defendants  have 
done.  At  common  law,  no  person  could  have  a  property  in  running 
water,  but  only  a  qualified  right  to  the  use  of  it  as  it  flowed  past  his 
land.  In  Gallis  on  Sewers, — which  has  always  been  held  to  be  a  high 
authority  upon  these  matters, — p.  78  (orig.  edit),  the  learned  author 
says :  ^^  It  may  here,  as  I  take  it,  be  moved  for  an  apt  question,  in  whom 
the  property  of  running  waters  was ;  for,  in  Natura  Brevium,  fol.  123, 
there  is  a  quod  permittat  habere  liberam  piscariam  in  aqua  ipsius  L., 
whereby  it  appears  that  the  plaintiff  had  property  in  those  waters ;  and 
in  PI.  Com.  154,  one  granted  aquam  suam  in  L.,  and  the  piscary  passeth 
thereby,  and  so  did  the  soil  also,  in  my  opinion ;  for,  in  12  H.  7,  fo.  4, 
a  praecipe  quod  reddat  is  brought  de  una  acra  terrse  cu'  aqua  cooperta. 
In  my  conceit,  the  civil  law  makes  prettier  and  neater  distinctions  of 

(a)  The  poinU  marked  for  argumont  on  the  part  of  the  defendants  were  as  foUows : — 

**  1.  Thaty  npon  the  true  construction  of  the  company's  acts  of  parliament,  the  bed  and  water 
of  the  Medway  are  not  vested  in  the  plaintiffs : — 

**  2.  That  if  upon  such  construction  of  the  said  acts  of  parliament,  the  water  of  the  Medwaj 
is  vested  in  the  plaintiffs,  it  is  vested  in  them  for  the  purposes  of  navigation  only : 

"  3.  That  the  facts  and  statements  in  the  case  show  no  acts  of  ownership  on  the  part  of  tb« 
plaintiffs,  but  only  acts  done  by  them  for  the  purposes  of  navigation  : 

"A.  That  the  defendants,  although  not  riparian  proprietors,  have  the  right  as  members  of 
the  public  to  take  water  from  the  river  for  the  purposes  stated  in  the  case,  provided  the  oari- 
gation  is  not  interfered  with,  of  which  there  is  no  evidence : 

"  5.  That  the  mere  abstraction  of  the  water  from  the  river  is  not  in  itself  a  violation  of  say 
right  in  the  plaintiffs,  unless  it  appears  that  the  navigation  is  interfered  with,  and  actual  daasag* 
sustained  by  the  plaintiffs,  of  which  there  is  re  evidence." 
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these  than  our  comroon  law  doth:  for,  there  it  is  *8aid  that  r*coQ 
natarali  ratione  qnsedam  sunt  communia,  ut  aer,  aqua  profluens,  ^ 
mare,  et  littora  maris.  I  concur  in  opinion  with  them,  that  the  air  is 
common  to  all ;  and  I  hold  my  former  definitions  touching  the  properties 
of  the  sea  and  the  sea-shores.  But  that  there  should  be  a  property  fixed 
in  running  waters,  I  cannot  be  drawn  to  that  opinion ;  for,  the  civil  law 
eaith  farther,  quod  aqua  profluens  non  manet  in  certo  loco,  sed  procul 
fuit  extra  ditionem  ejus  quod  flumen  est  ut  ad  mare  tandem  perveniat ; 
for,  in  my  opinion,  it  should  be  strange  the  law  of  property  should  be 
fixed  upon  such  uncertainties  as  to  be  altered  into  meum,  tuum,  suum, 
before  these  words  can  be  spoken,  and  to  be  changed  in  every  twinkling 
of  an  eye,  and  to  be  more  uncertain  in  the  proprietor  than  a  cameleon 
of  his  colours."  In  Liggins  t;.  Inge,  7  Bingh.  682,  692  (E.  C.  L.  R. 
vol.  20),  5  M.  &  P.  712,  728,  Tindal,  C.  J.,  says :  "  Water  flowing  in  a 
stream,  it  is  well  settled,  by  the  law  of  England,  is  publici  juris.  By 
the  Roman  law,  running  water,  light,  and  air  were  considered  as  some 
of  those  things  which  had  the  name  of  res  communes,  and  which  were 
defined  *  things  the  property  of  which  belongs  to  no  person,  but  the  use 
to  all*  And,  by  the  law  of  England,  the  person  who  first  appropriates 
any  part  of  the  water  flowing  through  his  land  to  his  own  use,  has  the 
right  to  the  use  of  so  much  as  he  thus  appropriates,  against  any  other : 
Bealey  r.  Shaw,  6  East  208.  And  it  seems  consistent  with  the  same 
principle,  that  the  water,  after  it  has  been  so  made  subservient  to  private 
uses  by  appropriation,  should  again  become  publici  juris  by  the  mere  act 
of  relinquishment.  There  is  nothing  unreasonable  in  holding  that  the 
right  which  is  gained  by  occupancy  should  be  lost  by  abandonment." 
The  Rochdale  Canal  v.  King,  14  Q.  B.  122  (E.  C.  L.  R.  vol.  68),  is  a 
totally  different  case  from  the  present.  There,  the  whole  of  the  water 
of  the  *canal  was  necessarily  vested  in  the  proprietors.  Parlia-  r^roq 
ment,  however,  never  could  have  intended  to  give  these  plaintiffs  ^ 
a  property  in  a  thing  so  changeable  as  the  waters  of  a  natural  stream : 
and,  if  they  had  intended  to  vest  in  them  the  soil  of  the  river,  it  would 
have  been  easy  to  say  so.  It  is  not  usual  to  convey  the  right  to  the  soil 
unless  the  actual  ownership  of  it  is  necessary  to  the  carrying  out  the 

Sirposes  of  the  undertaking.  In  The  King  v.  The  Aire  and  Galder 
avigation,  9  B.  &  C.  820  (E.  0.  L.  R.  vol.  17),  4  M.  &  R.  728,  an  act 
of  parliament  of  the  9  &  10  W.  3  gave  to  certain  undertakers  authority 
to  make  navigable  the  river  Aire,  and  for  that  purpose  to  cleanse  and 
scour  the  same,  and  dig  and  cut  the  banks.  By  a  subsequent  act, 
reciting  that  the  legal  estate  and  interest  in  the  navigation  of  the  said 
river,  and  divers  messuages,  mills,  warehouses,  buildings,  lands,  tene- 
ments, and  hereditaments  were  vested  in  trustees,  they  were  authorized 
by  deed  to  sell  and  convey  in  fee  such  messuages,  mills,  lands,  or  tene- 
ments belonging  to  the  undertakers,  or  to  convey  in  fee,  by  way  of 
mortgage,  as  well  the  said  navigation  as  also  all  or  any  messuages,  mills, 
lands,  tenements,  and  hereditaments,  being  the  property  of  the  under- 
takers :  and  it  was  held  that  the  word  ^^  navigation"  in  that  act  imported 
an  incorporeal  hereditament,  and  that  it  authorized  the  trustees  to  mort- 
gage in  fee  that  incorporeal  hereditament ;  and,  the  first  act  having  given 
the  undertakers  an  incorporeal  hereditament  only  in  the  bed  of  the  river, 
they  were  not  rateable  to  the  poor  as  occupiers  or  owners  of  the  river 
Aire.    [Willes,  J.,  referred  to  Badger  v.  The  South  Yorkshire  Rail- 
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way  and  River  Dun  Navigation  Company,  5  Jurist,  N,  S.  459.]  The 
rights  of  riparian  proprietors  are  well  defined  in  Embrey  v,  Owen,  6 
Exch.  353,t  where  it  was  held  that  flowing  water  is  public!  juris  in  this 
*^Q01  ^^^^^  <>^ly>  ^hat  *all  may  reasonably  use  it  who  have  a  right  of 
-I  access  to  it,  and  that  none  can  have  any  property  in  the  water 
itself,  except  in  the  particular  portion  which  he  may  choose  to  abstract 
from  the  stream  and  take  into  his  possession,  and  that  during  the  time 
of  his  possession  only.  The  words  used  here  are  so  untechnical  that  the 
court  must  put  upon  them  such  a  construction  as  will  best  consist  with 
the  ordinary  course  of  decision,  that  is,  that  they  give  the  proprietors 
such  an  interest  in  the  subject-matter  of  legislation  as  is  necessary  to 
enable  them  to  carry  out  the  purposes  of  their  incorporation,  and  nothing 
more, — like  the  case  of  trustees  of  turnpike-roads,  in  whom  the  soil  is 
not  vested,  but  who  merely  have  the  control  of  the  highway:  Davison  v. 
Gill,  1  East  64,  69,  per  Lord  Kenyon ;  Stracey  v.  Nielson,  12  M.  &  W. 
535. t  In  HoUis  v.  Goldfinch,  1  B.  &  C.  205  (E.  C.  L.  R.  vol.  8),  2  D. 
&  R.  316  (E.  C.  L.  R.  vol.  16),  the  commissioners  for  making  navigable 
the  river  Itchin  under  the  16  &  17  Car.  2  (which  passed  in  the  same 
year  as  the  first  of  the  acts  now  in  question)  were  held  not  to  acquire 
such  an  interest  in  the  soil  in  a  bank  adjoining  to  and  formed  out  of  the 
earth  excavated  from  the  new  channel  made  for  the  first  time  under  the 
act,  as  would  enable  them  to  maintain  trespass.  So,  here,  there  are  no 
words  large  enough  to  convey  to  these  plaintiffs  any  interest  in  the  soil 
of  the  river ;  and  the  only  interest  they  take  in  the  water  is  one  which 
is  co-extensive  with  their  powers  and  duties,  viz.,  to  make  the  river 
Medway  navigable.  If  the  defendants  have  done  anything  to  obstruct  or 
impede  the  navigation,  they  may  be  made  responsible  by  indictment,  but 
not  in  a  civil  alction.  The  following  cases  were  also  cited : — ^Bruce  v. 
Willis,  11  Ad.  &  E.  463  (E.  C.  L.  R.  vol.  39),  3  P.  &  D.  220,  The  King 
V.  The  Mersey  and  Irwell  Navigation,  9  B.  &  G.  95  (E.  C.  L.  R.  vol. 
17),  4  M.  &  R.  84,  Doe  d.  Queen  v.  The  Archbishop  of  York,  14  Q.  B. 
81  (E.  C.  L.  R.  vol.  68),  The  Queen  v.  Betts,  16  Q.  B.  1022  (E.  C.  L. 
♦/;qii  ^-  ^^^*  ^^)9  ^^^  Bostock  V.  The  *North  Stafibrdshire  Railway 
^^^-1  Company,  4  Ellis  &  B.  798  (E.  C.  L.  R.  vol.  82). 

Lush^  in  reply. — Riparian  rights  have  nothing  whatever  to  do  with 
the  present  question. — The  court  is  here  called  upon  to  construe  the 
words  of  the  acts  of  parliament.  It  must  be  borne  in  mind  that  the 
Medway  was  not  navigable  at  the  time  at  this  part  of  it,  and  that  the 
object  of  the  acts  was  to  make  it  so,-:-a  duty  which  the  plaintiffs  could 
not  efficiently  perform  without  having  the  soil  of  the  river  vested  in 
them.  He  referred  to  Hale  de  Jure  Maris,  edit.  1787,  Part  1,  c.  3, 
p.  9.  Our.  adv.  vult. 

WiLLES,  J.,  now  delivered  the  judgment  of  the  court : — 

It  appears  to  us  that  the  plaintiffs  are  entitled  to  recover  upon  the 
second  count  of  the  declaration,  alleging  an  injury  to  their  right  in  the 
river  Medway. 

Looking  to  the  objects  which  were  contemplated  by  the  acts  of  parlia- 
ment to  wnich  our  attention  has  been  directed,  we  cannot  constme  the 
statute  l3  6.  2,  c.  26,  s.  2,  as  giving  the  plaintiffs  only  such  a  limited 
right  in  the  river  as  a  private  grant  of  the  ^'  said  river  and  stream" 
might  have  conveyed,  but  as  creating  a  new  species  of  statutory  pro- 
perty and  interest  in  the  water,  which  in  our  opinion  was  interfered 
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with  by  the  abstraction  of  it  for  the  purposes  to  which  it  was  applied 
by  the  defendants ;  which  purposes  were  more  extensive  than  those  for 
which  a  riparian  proprietor,  as  such,  could  insist  upon  appropriating 
the  stream  as  it  passed  by  his  land. 

In  our  view  of  the  true  construction  of  the  acts  of  parliament,  it  is 
not  necessary  that  there  should  be  an  actual  damage  to  the  navigation, 
because  we  think  "^that  the  legislature  intended  to  give  the  com-  r^egn 
pany  such  an  interest  in  all  the  water  of  the  river  for  the  pur-  '- 
poses  of  the  navigation  as  is  interfered  with  by  the  abstraction  of  any 
part  thereof. 

Whether  or  not  the  riparian  proprietors  can  exercise  for  the  benefit 
of  their  land  adjoining  the  river  the  rights  which  ordinarily  belong  to 
sach  proprietors,  it  is  unnecessary  to  express  an  opinion. 

Judgment  for  the  plaintiffs. 


BRADY  V.  TODD.    Jan.  29. 

The  serru&t  of  a  private  owner  intrnsted  to  lell  and  dellTor  a  horse  on  one  partioalar  occasion, 
is  not  6y  law  aaihoriied  to  bind  his  master  by  a  warranty :  the  buyer  therefore,  taking  sneh 
a  warranty,  takes  it  at  the  risk  of  being  able  to  proye  that  the  senrant  had  in  fact  his  master's 
anthority  for  giving  it 

This  was  an  action  for  the  breach  of  a  warranty  on  the  sale  of  a 
horse,  that  it  was  quiet  in  harness.  The  defendant  by  his  pleas  traversed 
the  alleged  warranty,  and  averred  that  the  horse  at  the  time  of  the  sale 
was  quiet  in  harness. 

The  cause  was  tried  before  Cockburn,  0.  J.,  at  the  last  Summer 
Assizes  at  Maidstone,  when  the  following  facts  appeared  in  evidence : 
— The  defendant,  who  was  a  potato  salesman  in  London,  and  who  had 
a  farm  in  Essex  which  was  under  the  care  of  a  farm  bailiff  named  Greig, 
had  in  the  month  of  February,  1860,  purchased  a  horse  which  he  sent 
to  the  farm  for  the  bailiff's  use.  The  defendant,  an  attorney,  being  de- 
Buroos  of  purchasing  a  horse,  had  employed  one  Hart,  a  veterinary  sur- 
geon, to  look  out  for  one  for  him.  Hart  inquired  of  Greig  whether  the 
defendant  would  sell  his  horse ;  and  (according  to  the  plaintiff's  evi- 
dence), after  some  correspondence,  the  plaintiff  went  to  the  farm  to  see 
the  horse,  and  in  the  course  of  a  ^conversation  with  Greig  on  the  r^cgo 
subject,  the  latter,  in  reply  to  the  plaintiff's  inquiry  whether  the  ^ 
horse  was  quiet  to  drive,  said, — *^  He  is  perfectly  quiet  both  in  saddle 
and  harness.  He  is  an  honest  horse.  I  assure  you  he  is  as  quiet  as  a 
horse  can  be."  Upon  this  representation,  after  naving  had  two  trials, 
the  plaintiff  bought  the  horse  for  80  guineas.  The  horse  turned  out  to 
be  not  quiet  in  harness,  but,  on  the  contrary,  extremely  vicious ;  where- 
upon the  present  action  was  brought 

The  defendant  swore  that  he  had  not  authorized  his  bailiff  to  warrant 
the  horse :  and  Greig  also  swore  that  he  was  not  authorized  to  give  any 
warranty,  and  that  he  did  not  in  fact  give  any. 

It  appeared  that  Greig  had  on  two  or  three  occasions  sold  horses  for 
the  plaintiff,  but  whether  with  or  without  warranty  did  not  appear. 

On  the  part  of  the  defendant,  it  was  objected  that  the  authority  of 
Greig  to  warrant  being  negatived,  the  plaintiff  was  not  entitled  to 
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recover ;  for  that  there  could  be  no  implied  authority  to  warrant  unless 
perhaps  in  the  case  of  a  servant  of  a  horse-dealer. 

For  the  plaintiff  it  was  insisted  that  an  authority  to  an  agent  to  sell 
and  deliver  a  horse  or  any  other  chattel  imports  an  authority  m  him  to 
warrant ;  and  that  the  representations  of  Greig  in  law  amounted  to  a 
warranty. 

His  Lordship  left  it  to  the  jury  to  say  whether  there  was  any  war- 
ranty, telling  them  that  it  was  not  necessary  that  the  word  "  warrant'* 
should  be  used,  and  whether  Greig  had  authority  in  point  of  fact  to 
warrant, — reserving  the  question  of  implied  authority  for  the  court. 

The  jury  having  returned  a  verdict  for  the  plaintiff, 
^^941  Montagu  ChamberSy  Q.  G.,  in  Michaelmas  Term  last,  ''obtained 
-I  a  rule  nisi  to  enter  a  verdict  for  the  defendant,  or  a  nonsuit,  pur- 
suant to  leave  reserved,  '^on  the  ground  that  there  was  no  evidence  of 
authority  in  Greig  to  warrant,  and  that  without  express  authority  he  bad 
none,  and  that  there  was  evidence  to  prove  that  Greig  had  no  such 
authority;"  or  for  a  new  trial  *^on  the  ground  that  the  verdict  was 
against  the  evidence  on  the  question  of  unquietness  and  on  the  question 
of  warranty."  He  referred  to  Fenn  r.  Harrison,  8  T.  R.  757,  The  Bank 
of  Scotland  v.  Watson,  1  Dow  P.  C.  40,  45,  and  Woodin  v.  Burford, 
2  C.  &  M.  391  :t  and  he  observed  upon  the  case  of  Helyear  v.  Hawke, 
6  Esp.  N.  P.  C.  72. 

ffawkins  and  Barnard  showed  cause. — An  authority  to  a  servant  or 
agent  to  sell  is  by  implication  an  authority  to  do  all  that  is  usually  inci- 
dent to  the  sale  of  the  particular  thing  which  he  is  about  to  sell.  Thus, 
if  a  horse  is  intrusted  to  a  servant  to  sell,  and  the  servant  warrants  the 
animal,  the  master  is  bound  by  his  act,  even  though  it  be  proved  that  he 
expressly  forbade  him  to  warrant,  provided  the  purchaser  has  bought  the 
horse  upon  the  faith  of  the  representations  made  at  the  time  by  the  ser- 
vant :  per  Lord  Ellenborough  in  Helyear  v.  Hawke,  5  Esp.  N.  P.  G.  72.  In 
Story  on  Agency,  §§  58, 59,  it  is  said  that  the  authority  of  an  agent,  how- 
ever conferred,  ^^  is,  unless  the  contrary  manifestly  appears  to  be  the  intent 
of  the  party,  always  construed  to  include  all  the  necessary  and  usual 
means  of  executing  it  with  effect."  ''  So,  a  servant  intrusted  to  sell  a 
horse,  is  clothed  by  implication  (unless  expressly  forbidden)  with  autho- 
rity to  make  a  warranty  on  the  sale,"— citing  Fenn  v.  Harrison,  3  T.  B. 
757,  Helyear  v.  Hawke,  5  Esp.  N.  P.  G.  72,  and  Alexander  v,  Gibson, 
2  Campb.  555.  ^*  So,  it  has  been  said  (§  132),  that,  if  a  person  keeping  a 
livery  stable,  and  having  a  horse  to  sell,  intrusts  a  servant  with  power 
*^951  to  sell  the  horse,  *and  directs  him  not  to  warrant  the  horse,  and 
-J  the  servant,  nevertheless,  upon  the  sale  should  warrant  him,  the 
master  would  be  bound  by  the  warranty ;  because  the  servant  was  acting 
within  the  general  scope  of  his  authority,  and  the  public  cannot  be  sup- 
posed to  be  cognisant  of  any  private  conversation  between  the  master 
and  the  servant.  But,  if  the  owner  of  a  horse  should  send  the  horse  to 
a  fair  by  a  stranger,  with  express  directions  not  to  warrant  him,  and  the 
latter  should  on  the  sale,  contrary  to  his  orders,  warrant  him,  the  owner 
would  not  be  bound  by  the  warranty."  In  the  note  it  is  said:  ^^Mr. 
Justice  Bayley,  in  Pickering  v.  Rusk,  15  East  45,  has  put  the  case  in 
its  true  light,  as  being  that  of  a  horge-dealer.  *  If,'  said  he,  ^  the  servant 
of  a  horse-dealer,  with  express '  directions  not  to  warrant,  do  warrant, 
the  master  is  bound ;  because  the  servant,  having  a  general  authority 


COMMON  BENCH  REPORTS.     (9  J.  SCOTT.    N.  S.)         695 

to  sell,  is  in  a  condition  to  warrant,  and  the  master  has  not  notified  to 
the  world  that  the  general  authority  is  circumscribed.'  "     In  Langhorn 
V.  Allnutt,  4  Taunt.  511,  519,  Oibbs,  J.,  says :  "  When  it  is  proved  that 
A.  is  agent  of  B.,  whatever  A.  does  or  says  or  writes  in  the  making  of 
a  contract  as  agent  of  B.,  is  admissible  in  evidence,  because  it  is  part 
of  the  contract  which  he  makes  for  B.,  and  therefore  binds  B."    So,  the 
master  of  a  ship  has,  in  the  absence  of  the  owner  or  means  of  communi- 
cating with  him,  authority  to  pledge  his  credit  for  all  things  necessary 
for  the  purpose  of  conducting  the  navigation  to  a  favourable  termina- 
tion ;  and  for  that  purpose  he  may  borrow  money  for  services  which 
require  prompt  payment :  Beldon  v.  Campbell,  6  Exch.  886.t     "  The 
master,"  says  Parke,  B.,  in  delivering  the  judgment  of  the  court,  "  is 
appointed  for  the  purpose  of  conducting  the  navigation  of  the  ship  to  a 
favourable  termination,  and  he  has,  as  incident  to  that  employment,  a 
right  to  bind  his  owner  '*'for  all  that  is  necessary,  that  is,  upon  r^icegr^ 
the  legal  maxim  '  Quando  aliquid  mandatur,  mandatur  et  omne  ^ 
per  quod  pervenitur  ad  illud.'     Consequently,  the  master  has  perfect 
authority  to  bind  his  principal,  the  owner,  as  to  all  repairs  necessary 
for  the  purpose  of  bringing  the  ship  to  its  port  of  destination ;  and  he 
has  also  power,  as  incidental  to  his  appointment,  to  borrow  money,  but 
only  in  cases  where  ready  money  is  necessary,  that  is  to  say,  where 
certain  payments  must  be  made  in  the  course  of  the  voyage,  and  for 
which  ready  money  is  required.     An  instance  of  this  is  the  payment  of 
port- dues,  which  are  required  to  be  paid  in  cash,  or  lights,  or  any  dues 
which  require  immediate  cash  payments."   In  Murray  v.  Mann,  2  Exch. 
538,t  ^he  same  learned  judge  says :  *^  The  rule  of  law  is,  that,  if  an 
agent  is  guilty  of  fraud  in  transacting  his  principal's  business,  the  prin- 
cipal is  responsible,"— citing  Gornfoot  v.  Fowke,  6  M.  &  W.  858.t 
[Williams,  J. — He  is  there  speaking  of  the  general  authority  of  an 
agent  to  conduct  a  business.]     Fuller  v.  Wilson,  8  Q.  B.  58  (E.  G.  L. 
R.  vol.  43),  2  Gale  &  D.  460,  enunciates  the  same  pHnciple.(a)   Suppose 
a  servant  intrusted  by  his  master  to  sell  a  horse  for  cash,  without  any 
authority  sells  it  upon  credit, — would  not  the  servant's  contract  bind  the 
master?     By  reason  of  the  warranty  given  by  the  servant  here,  the 
horse  fetches  a  much  higher  price  than  it  would  have  done  without  a 
warranty, — does  it  lie  in  the  master's  mouth  to  deny  the  servant's 
authority  to  warrant,  and  yet  retain  the  ill-gotten  gain  ?(()     "^In  r^e^nn 
Helyear  v.  Hawke,  5  Esp.  N.  P.  G.  72,  Lord  Ellenborough  says :  ^ 
'^  If  the  servant  is  sent  with  the  horse  by  his  master,  and  which  horse  is 

(a)  ReTened  on  error :  Wilson  «.  Fuller,  8  Q.  B.  68, 109  (B.  C.  L.  R.  toL  43),  3  Gale  A  B. 
570. 

(6)  See  Udell  e.  Atherton,  4  Law  Times,  N.  S.  797.  There,  a  principal  authorised  his  agent 
to  sell  a  log  of  mahogany.  The  agent  fraudulently  concealed  firom  an  intended  purchaser  a 
defeei  in  the  log,  who,  upon  the  agent's  assurance  that  it  was  sonnd  and  worth  6«.  or  4«.  a  foot, 
bought  it  at  3«.  a  foot  The  log  was  delivered  to  the  purchaser,  and  paid  for  by  two  bills  given 
to  the  principal,  which  were  paid  at  maturity.  The  log  was  sawn  up  and  partly  used  by  the 
purchaser,  who  then  discovered  it  to  be  hollow  and  defective,  and  almost  valueless.  The  prin- 
cipal did  not  in  any  way  whatever  authorise,  nor  had  he  any  knowledge  of,  the  fraud  practised 
by  the  agent  until  the  transaction  was  completed ;  but  tJu  principal  had  all  rAc  benefit  of  Mc 
contraet.  In  an  action  of  deceit  by  the  purchaser  against  the  principal,  it  was  held  by  Pol- 
lock, 0.  6.,  and  Wilde,  B.,  that  the  defendant  was  liable,  and  by  Martin,  B.,  and  Bramwell, 
B.,  that  he  was  not 

The  judgment  of  Wilde,  B.,  in  that  case  will  well  repay  an  attentive  pemsaL  And  see  Flti- 
fimmoDS  v.  Joslin,  21  Vermont  R.  129,  cited  in  Story's  Equit  Jarispmdenoe,  {  193  a. 
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offered  for  sale,  and  gives  tbe  direction  respecting  his  sale,  I  think 
be  thereby  becomes  the  accredited  agent  of  his  master ;  and  what  he 
said  at  the  time  of  the  sale,  as  part  of  the  transaction  of  selling,  respect- 
ing the  horse,  is  evidence."  And  again  :  *'  The  master  having  intrusted 
the  servant  to  sell,  he  is  intrusted  to  do  all  that  he  can  to  effectuate  the 
sale;  and,  if  he  does  exceed  his  authoritj  in  so  doing,  he  binds  his 
master."  The  same  learned  judge,  in  Alexander  v.  Gibson,  2  Campb. 
555,  says:  '^If  the  servant  was  authorized  to  sell  the  horse  and  to 
receive  the  stipulated  price,  I  think  he  was  incidentally  authorized  to 
give  a  warranty  of  soundness.  It  is  now  most  usual,  on  the  sale  of 
horses,  to  require  a  warranty ;  and  the  agent  who  is  employed  to  sell, 
when  he  warrants  the  horse,  may  fairly  be  presumed  to  be  acting  within 
the  scope  of  his  authority.  This  is  the  common  and  usual  manner  in 
which  the  business  is  done :  and  the  agent  must  be  taken  to  be  vested 
with  power  to  transact  the  business  with  which  he  is  intrusted  in  the 
nnzqa-x  common  and  usual  manner.  I  am  of  "^opinion,  therefore,  that, 
-'  if  the  defendant's  servant  warranted  this  horse  to  be  sound,  the 
defendant  is  bound  by  the  warranty."  [Erlb,  C.  J. — That  case  is 
directly  in  point.  Williams,  J. — A  warranty  of  soundness  may  be 
usual :  but  it  is  a  very  different  question  whether  a  warranty  that  tbe 
horse  is  '^ quiet  in  harness,"  or  ''fit  for  a  lady  to  drive,"  is  so.]  In 
Pickering  v.  Busk,  15  East  38,  a  purchaser  of  hemp  lying  at  wharfs  in 
London  had,  at  the  time  of  his  purchase,  the  hemp  transferred  in  the 
wharfinger's  books  into  the  name  of  the  broker  who  effected  the  pur- 
chase for  him,  and  whose  ordinary  business  it  was  to  buy  and  sell  hemp ; 
and  this  was  held  to  give  the  broker  an  implied  authority  to  sell  it,  and 
that  his  sale  and  receipt  of  the  money  bound  his  unknown  principal. 
Bayley,  J.,  there  says :  ''  It  may  be  admitted  that  the  plaintiff  did  not 
give  Swallow  (the  broker)  any  express  authority  to  sell ;  but  an  implied 
authority  may  be  given :  and,  if  a  person  put  goods  into  the  custody  of 
another,  whose  common  business  it  is  to  sell,  without  limiting  his  au- 
thority, he  thereby  confers  an  implied  authority  upon  him  to  sell  them. 
Swallow  was  in  the  habit  of  buying  and  selling  hemp  for  others,  con- 
cealing their  names.  And  now  the  plaintiff  claims  a  liberty  to  rescind 
the  contract,  because  no  express  authority  was  given  to  Swallow  to  selL 
But,  is  it  competent  to  him  so  to  do  ?  If  the  servant  of  a  horse-dealer, 
with  express  directions  not  to  warrant,  do  warrant,  the  master  is  bound ; 
because  the  servant,  having  a  general  authority  to  sell,  is  in  a  condi- 
tion to  warrant,  and  the  master  has  not  notified  to  the  world  that  the 
general  authority  is  circumscribed."  There  can  be  no  difference  in 
principle  between  the  case  of  a  horse-dealer  and  that  of  any  other 
person.  That  the  representations  made  by  Greig  amounted  to  a  war- 
ranty, is  clear  from  Gave  v,  Goleman,  8  M.  &  R.  2.  Reliance  was 
♦^QQ1  ^pl^^^d*  0^  moving  for  the  rule,  upon  the  dictum  of  Ashhurst, 
^^^J  J.,  in  Fenn  v.  Harrison,  8  T.  R.  757,  where,  adverting  to  the 
case  put  in  argument  of  the  sale  of  a  horse,  that  learned  judge  says : 
^'  I  take  the  distinction  to  be,  that,  if  a  person  keeping  livery  stable8,(a) 
and  having  a  horse  to  sell,  directed  his  servant  not  to  warrant  him,  and 
the  servant  did  nevertheless  warrant  him,  still  the  master  would  be  lia- 
ble on  the  warranty,  because  the  servant  was  acting  within  the  general 
scope  of  his  authority,  and  the  public  cannot  be  supposed  to  be  cogni- 

(a)  i.  e.,  "  being  a  horse-dealer." 
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8ftnt  of  any  private  conversation  between  the  master  and  servant.  But, 
if  the  owner  of  a  horse  were  to  send  a  stranger  to  a  fair  with  express 
directions  not  to  warrant  the  horse,  and  the  latter  acted  contrary  to  the 
orders,  the  purchaser  could  only  have  recourse  to  the  person  who  actually 
sold  the  horse,  and  the  owner  would  not  be  liable  on  the  warranty, 
because  the  servant  was  not  acting  within  the  scope  of  his  employment." 
That  dictum  was  in  1790 ;  whereas  the  two  cases  before  Lord  EUenbo- 
rough  occurred  in  1808  and  1811.  In  Woodin  v.  Bnrford,  2  G.  &  M. 
391,t  the  sale  was  complete  before  the  servant  had  anything  to  do  with 
the  transaction  :  what  he  said  at  the  time  of  delivering  the  horse,  there- 
fore, was  properly  held  to  be  immaterial.  That  is  the  ground  upon 
which  Bayley,  B.,  puts  the  decision :  the  case,  therefore,  is  no  authority 
for  the  position  contended  for  by  the  defendant  here.  The  language  of 
Mr.  Justice  Buller, — Bui.  N.  P.  31  a, — is  much  to  the  purpose :  "  If  a 
merchant  sell  one  kind  of  silk  for  another,  whereby  the  purchaser  is 
imposed  upon  in  the  value,  he  may  bring  his  action;  and  though  it 
appear  upon  evidence  that  there  was  no  actual  deceit  in  the  merchant, 
but  that  it  was  in  the  factor  beyond  sea,  yet  it  will  be  "^sufficient  tuc^aa 
to  charge  the  defendant:  for,  he  shall  be  answerable  for  the  ^ 
deceit  of  his  factor  civiliter,  though  not  criminaliter ;  for,  since  some- 
body must  be  a  loser,  it  is  more  reasonable  that  he  that  puts  the  trust 
and  confidence  in  the  deceiver  should  be  the  loser,  than  the  stranger," — 
Hern  v.  Nicholl,  1  Salk.  289.  In  Bacon's  Abridgment,  Mcuter  and 
Servant  (K),  it  is  said  that  '^  the  reason  why  the  acts  of  a  servant  are 
in  many  instances  esteemed  the  acts  of  the  master,  arises  from  the  rela- 
tion between  a  master  and  servant ;  for,  as  in  strictness  everybody  ought 
to  transact  his  own  affairs,  and  it  is  by  the  favour  and  indulgence  of  the 
law  that  he  can  delegate  the  power  of  acting  for  him  to  another,  it  is 
highly  reasonable  that  he  should  answer  for  such  substitute  at  least 
civiliter,  and  that  his  acts,  being  pursuant  to  the  authority  given  him, 
should  be  deemed  acts  of  the  master."  And  in  Addison  on  Torts,  p. 
657,  it  is  said,  that,  '^  If  a  fraudulent  act  has  been  committed  by  an 
asent  without  the  knowledge  of  the  principal,  and  the  latter  afterwards 
adopts  the  act,  and  takes  the  benefit  of  the  fraud,  he  will  be  responsible 
in  damages  to  the  party  who  has  been  deceived  and  injured  by  the 
fraudulent  act," — citing  Wright  v.  Crooks,  1  Scott  N.  R.  685 ; — "  but, 
if  he  repudiates  the  transaction  as  soon  as  he  becomes  acquainted  with 
the  fraud,  and  shuns  all  participation  therein,  he  will  not  be  responsible 
for  the  fraud  if  it  was  committed  by  the  agent  without  his  sanction  and 
authority,  and  the  representation  was  not  within  the  scope  of  the  ordi- 
nary authority  of  an  agent  acting  in  such  a  matter," — citing  Grant  v. 
Norway,  10  0.  B.  688  (E.  C.  L.  R.  vol.  70). 

Montagu  Chamheri^  Q.  C,  and  Denman^  in  support  of  the  rule. — 
The  issue  here  is,  whether  Greig,  who  was  authorized  by  his  master  to 
sell  this  horse,  had  incidentally  an  authority  to  warrant  it  not  merely 
to  be  sound,  but  to  be  free  from  vice,  quiet  to  ride  and  to  "^drive,  rn^aM 
and  fit  to  be  driven  or  ridden  by  a  lady !  The  material  facts  ^ 
are  these : — The  defendant,  who  is  a  potato-salesman  in  London,  and 
who  possesses  a  farm  in  Essex,  having  bought  a  horse,  sent  it  to  the 
farm  to  be  turned  out, — not  to  be  used  for  farming  purposes,  not  for 
sale.  A  veterinary  surgeon,  who  was  on  the  look  out  for  a  horse  of  this 
description,  seeing  it,  asked  Greig,  the  defendant's  bailiff,  if  his  master 
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would  Bell  it.  Greig  accordiDgly  communicateB  with  his  master,  who 
says  he  will  not  take  less  than  30  guineas  for  the  horse :  and  ultimately 
the  horse  is  sold  by  Greig,  he  at  the  time,  having  no  authority  from  his 
master  to  do  so,  making  the  representations  respecting  the  horse  which 
have  been  alluded  to.  Now,  it  was  clearly  no  part  of  the  defendant's 
business  to  sell  horses ;  nor  was  it  any  part  of  the  duty  of  Greig  as 
bailiff  to  hold  himself  out  as  having  authority  to  sell  horses  for  his 
master,  and  to  warrant  them.  All  the  cases  and  all  the  text-writers 
make  a  marked  distinction  between  the  case  of  the  servant  of  a  private 
individual  and  that  of  the  agent  or  servant  of  a  trader  or  merchant 
acting  for  him  in  the  course  of  his  business.  Helyear  v.  Hawke,  5  Esp. 
N.  P.  G.  72,  is  not  an  authority  iipon  which  any  reliance  can  be  placed: 
neither  is  Alexander  v.  Gibson,  2  Gampb.  555.  On  Fenn  v.  Harrison, 
3  T.  R.  757,  being  referred  to  in  argument  in  The  Bank  of  Scotland  v. 
Anderson,  1  Dow.  P.  G.  40,  44,  Lord  Eldon,  C.,  says :  "  If  Justice 
Buller  had  a  horse  to  sell,  and  thought  he  would  be  bound  by  the 
warranty  of  his  servant,  though  desired  not  to  warrant,  he  would  have 
gone  to  market  himself  to  see  his  horse  sold.  But  the  judges  appeared 
to  have  made  a  distinction  between  horse-dealers  and  others.  If  Tatter- 
sal  sent  his  servant  to  sell,  and  the  servant,  contrary  to  his  instructions, 
warranted,  Tattersal  might  be  bound :  but  another  person  (not  a  horse- 
*f)091   ^l^ci'I®^)  would  not  be  bound  by  the  unauthorized  warranty  of  ^either 

•^  Tattersal  or  his  servant,  or  of  his  own  servant,  he  having  only 
given  a  particular  authority."  Most  of  these  authorities  are  cited  in 
Goleman  v.  Riches,  16  G.  B.  104  (E.  C.  L.  R.  vol.  81),  where  it  was 
held  that  a  master  is  civilly  responsible  for  the  fraud  or  negligence  of 
his  servant  acting  in  the  course  of  his  employment ;  but  not  for  an  act 
of  wilful  fraud  or  negligence  done  by  him  out  of  the  scope  of  his  autho- 
rity, or  inconsistent  with  the  course  of  his  employment.  In  Story  on 
Agency,  §  132,  it  is  said :  '*  It  has  been  said,  that,  if  a  person  keeping 
a  livery-stable,  and  having  a  horse  to  sell,  intrusts  a  servant  with  power 
to  sell  the  horse,  and  directs  him  not  to  warrant  the  horse,  and  the  ser- 
vant nevertheless  upon  the  sale  should  warrant  him,  the  master  would 
be  bound  by  the  warranty,  because  the  servant  was  acting  within  the 
general  scope  of  his  authority,  and  the  public  cannot  be  supposed  to  be 
cognisant  of  any  private  conversation  between  the  master  and  the  ser- 
vant. But,  if  the  owner  of  a  horse  should  send  the  horse  to  a  fair  by  a 
stranger,  with  express  directions  not  to  warrant  him,  and  the  latter 
should  on  the  sale,  contrary  to  his  orders,  warrant  him,  the  owner  would 
not  be  bound  by  the  warranty."  And  in  §  133  it  is  said,  that,  *' where 
the  agency  is  not  held  out  by  the  principal,  by  any  acts,  or  declarations, 
or  implications,  to  be  general  in  regard  to  the  particular  act  or  business, 
it  must  from  necessity  be  construed  according  to  its  real  nature  and 
extent ;  and  the  other  party  must  act  at  his  own  peril,  and  is  bound  to 
inquire  into  the  nature  and  extent  of  the  authority  actually  conferred." 
The  doctrine  of  Pickard  v.  Sears,  6  Ad.  &  E.  469  (E.  C.  L.  R.  vol.  33), 
2  N.  &  P.  488,  which  has  been  adverted  to,  has  no  application  to  the 
case  of  a  special  agent.  In  Hern  v.  Nichols,  1  Salk.  288,  and  that 
class  of  cases,  the  agent  was  put  in  a  position  to  deceive  those  who 
dealt  with  him.  In  no  case  has  it  ever  been  held  that  a  private  indi- 
*B0^1  ^^^^^  '*'who  gives  a  special  authority  to  an  agent  to  sell  an  arti- 

-^  cle  clothes  hirn  with  authority  to  bind  him  by  a  warranty.    In 
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Whitehead  v,  Tuckett,  15  East  400,  407,  Scarlett,  in  argument,  refers 
to  a  MS.  case  in  1792  or  3,  to  the  following  effect, — "  A  servant  was 
sent  with  a  horse  to  a  fair,  with  an  express  order  from  the  master  not 
to  sell  it  under  a  certain  sum :  the  servant,  notwithstanding,  sold  it  for 
a  less  sum ;  upon  which  the  master  immediately  gave  notice,  and  brought 
trover  against  the  purchaser :  and  it  was  held  that  he  might  recover, 
because  the  servant  was  not  his  general  agent."  And  see  Ghitty  on 
Contracts,  6th  edit.  197  et  seq..  Smith's  Mercantile  Law,  4th  edit.  121, 
Story  on  Agency,  §  59,  and  note  4,  and  Manley  Smith  on  Master  and 
Servant,  pp.  128-130.  Cur.  adv.  vult. 

Erlb,  C.  J.,  now  delivered  the  judgment  of  the  court: — 
Upon  this  rule  to  set  aside  the  verdict  for  the  plaintiff  and  enter  it 
for  the  defendant  on  the  plea  denying  the  warranty  of  a  horse,  the 
question  has  been  whether  the  warranty  by  the  defendant  was  proved. 
The  jury  have  found  that  Greig,  in  selling  the  horse  for  the  defendant, 
warranted  it  to  be  sound  and  quiet  in  harness.  The  defendant  stated, 
and  it  must  on  this  motion  be  taken  to  be  true,  that  he  did  not  give 
authority  to  Greig  to  give  any  warranty.  The  relevant  facts  are,  that 
the  plaintiff  applied  to  the  defendant,  who  is  not  a  dealer  in  horses,  hut 
a  tradesman  with  a  farm,  to  sell  the  horse ;  and  that  the  defendant  sent 
his  farm-bailiff,  Greig,  with  the  horse,  to  the  plaintiff,  and  authorized 
him  to  sell  it  for  thirty  guineas. 

The  plaintiff  contends  that  an  authority  to  an  agent  to  sell  and  deliver 
imports  an  authority  to  him  to  warrant. 

*The  subject  has  been  frequently  mentioned  by  judges  and  p^^aj 
text-writers ;  but  we  cannot  find  that  the  point  has  ever  been  ^ 
decided.     It  is  therefore  necessary  to  consider  it  on  principle. 

The  general  rule,  that  the  act  of  an  agent  does  not  bind  his  principal 
unless  it  was  within  the  authority  given  to  him,  is  clear.  But  the  plain- 
tiff contended  that  the  circumstances  created  an  authority  in  the  agent 
to  warrant,  on  various  grounds, — among  others,  he  referred  to  cases 
where  the  agent  has  by  law  a  general  authority  to  bind  his  principal, 
though  as  between  themselves  there  was  no  such  authority,  such  as  part- 
ners, masters  of  ships,  and  managers  of  trading  business ;  and  stress 
was  laid  on  the  expressions  of  several  judges,  that  the  servant  of  a 
horse-dealer  or  livery-stable  keeper  can  bind  his  master  by  a  warranty, 
though,  as  between  themselves,  there  was  an  order  not  to  warrant :  see 
Helyear  v.  Hawke,  5  Esp.  N.  P.  G.  72,  Alexander  v.  Gibson,  2  Gampb. 
5o5,  Fenn  v.  Harrison,  3  T.  R.  757.  We  understand  those  judges  to 
refer  to  a  general  agent  employed  for  a  principal  to  carry  on  his  busi- 
ness, that  is,  the  business  of  horse-dealing ;  in  which  case  there  would 
be  by  law  the  authority  here  contended  for.  But  the  facts  of  the  present 
case  do  not  bring  the  defendant  within  this  rule,  as  he  was  not  shown  to 
carry  on  any  trade  of  dealing  in  horses. 

It  was  also  contended  that  a  special  agent,  without  any  express 
authority  in  fact,  might  have  an  authority  by  law  to  bind  his  principal ; 
as,  where  a  principal  holds  out  that  the  agent  has  such  authority,  and 
induces  a  party  to  deal  with  him  on  the  faith  that  it  is  so.  In  such  a 
case  the  principal  is  concluded  from  denying  this  authority,  as  against 
the  party  who  believed  what  was  held  out,  and  acted  on  it :  see  Picker- 
ing V.  Busk,  15  East  88.  But  the  facts  do  not  bring  the  defendant 
within  this  rule. 
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*R0'^1  ^'^^^  main  reliance  was  placed  on  the  argument  that  an 
-'  authority  to  sell  is  bj  implication  an  authority  to  do  all  that  in 
the  usual  course  of  selling  is  required  to  complete  a  sale ;  and  that  the 
question  of  warranty  is  in  the  usual  course  of  a  sale  required  to  be 
answered,  and  that  therefore  the  defendant  by  implication  gave  to  Oreig 
an  authority  to  answer  that  question,  and  to  bind  him  by  his  answer. 
It  was  a  part  of  this  argument  that  an  agent  authorized  to  sell  and  de- 
liver a  horse  is  held  out  to  the  buyer  as  having  authority  to  warrant. 
But  on  this  point  also  the  plaintiff  has  in  our  judgment  failed. 

We  are  aware  that  the  question  of  warranty  frequently  arises  upon 
the  sale  of  horses ;  but  we  are  also  aware  that  sales  may  be  made  with- 
out any  warranty  or  even  an  inquiry  about  warranty.  If  we  laid  down 
for  the  first  time  that  the  servant  of  a  private  owner  intrusted  to  sell 
and  deliver  a  horse  on  one  particular  occasion  is  therefore  by  law  author- 
ized to  bind  his  master  by  a  warranty,  we  should  establish  a  precedent 
of  dangerous  consequence :  for,  the  liability  created  by  a  warranty  ex- 
tending to  unknown  as  well  as  known  defects,  is  greater  than  is  expected 
by  persons  unexperienced  in  law ;  and,  as  everything  said  by  the  seller 
in  the  bargaining  may  be  evidence  of  warranty  to  the  effect  of  what  he 
said,  an  unguarded  conversation  with  an  illiterate  man  sent  to  deliver  a 
horse  may  be  found  to  have  created  a  liability  which  would  be  a  sor- 
prise  equally  to  the  servant  and  the  master.  We  therefore  hold  that 
the  buyer  taking  a  warranty  from  such  an  agent  as  was  employed  in 
this  case,  takes  it  at  the  risk  of  being  able  to  prove  that  he  had  the 
principal's  authority:  and,  if  there  was  no  authority  in  fact,  the  law 
from  the  circumstances  does  not  in  our  opinion  create  it. 
*60R1  ^^^^  the  facts  raise  the  question  it  will  be  time  *enough  to 
^  decide  the  liability  created  by  such  a  servant  as  a  foreman  alleged 
to  be  a  general  agent,  or  such  a  special. agent  as  a  person  intrusted  with 
the  sale  of  a  horse  in  a  fair  or  other  public  mart,  where  stranger  meets 
stranger,  and  the  usual  course  of  business  is  for  the  person  in  possession 
of  the  horse,  and  appearing  to  be  the  owner,  to  have  all  the  powers  of 
an  owner  in  respect  of  the  sale.  The  authority  may  under  such  circum- 
stances as  are  last  referred  to  be  implied,  though  the  circumstances  of 
the  present  case  do  not  create  the  same  inference.  It  is  unnecessary 
to  add,  that,  if  the  seller  should  repudiate  the  warranty  by  his  agent,  it 
follows  that  the  sale  would  be  void,  there  being  no  question  raised  upon 
this  point.  Judgment  for  the  defendant 
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A,n  instrument  purporting  on  the  face  of  it  to  be  a  bill  of  exchange  drawn  by  A.,  payable  te 
the  plain ttir  or  order,  was  accepted  by  B.,  and  handed  to  the  plain tilT  in.  satisfaetion  of  a 
claim  for  rent  due  to  her  from  A.  In  the  place  where  the  direction  to  the  drawee  is  vsvailT 
found,  the  name  and  address  of  the  payee  were  inserted.  The  whole  instrauent  (except  the 
drawer's  name)  was  in  the  handwriting  of  B. : — Held,  that  the  payee  was  entitled  to  rccoTcr 
upon  it  as  a  promissory  note. 

This  was  an  action  against  the  defendant  as  the  acceptor  of  a  bill  of 
exchange  in  the  following  form : — 
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"  50,  King  William  Street,  London  Bridge, 

•'Maroh24,  1860. 


"Two  months  after  date  pay    >^  a         S    to  Mrs.  Emma  Fielder  or  order 

tf  a       < 

thirty-five     pounds,     value     re-    ^  S        ^    ceived. 

1  ^     g 

1  3  ►;  °^  "AnnLangstaff." 


"  To  Mrs.  Emma  Fielder,  ^  o 

"  Nelson  Lodge,  Trafalgar  Square,  Chelsea.' 

The  instrument  was  declared  on  as  a  bill  drawn  "^upon  and    ritcgny 
accepted  by  the  defendant, — the  declaration  also  containing  a  '- 
count  upon  an  account  stated. 

The  defendant  pleaded  a  plea  in  denial  of  the  acceptance,  and  also 
never  indebted :  upon  which  issue  was  joined. 

The  cause  was  tried  before  Gockbum,  C.  J.,  at  the  last  Summer 
Assizes  for  Surrey,  when  it  was  proved  by  the  plaintiff's  son,  that  Mrs. 
Langstaff  (who  was  the  defendant's  aunt)  was  tenant  to  the  plaintiff  in 
March  last ;  that  352.  being  due  for  rent,  and  Mrs.  Langstaff  being  in 
the  act  of  removing  her  goods,  the  witness  demanded  the  rent,  when  the 
defendant,  who  was  present,  proposed  to  give  a  bill  for  the  amount,  and 
accordingly  a  stamp  was  procured  which  the  defendant  filled  up,  leaving 
a  blank  only  for  the  signature  of  the  drawer ;  that  the  defendant  then 
left  the  room,  and  presently  brought  the  bill  back  signed ;  that  a  week 
after  the  bill  became  due  and  was  dishonoured  the  witness  called  upon 
the  plaintiff,  when  he  promised  to  pay  that  day  fortnight ;  but  that  the 
bill  remained  unpaid.  It  was  contended  on  the  part  of  the  defendant, 
that,  inasmuch  as  he  was  not  the  person  to  whom  the  bill  was  addressed, 
he  could  not  be  liable  thereon  as  the  acceptor :  and  Davis  v.  Clarke,  18 
Law  J.,  Q.  B.  805,  was  relied  on. 

A  verdict  having  been  found  for  the  plaintiff, 

Needhanif  in  Michaelmas  Term  last,  pursuant  to  leave  reserved, 
obtained  a  rule  nisi  to  enter  a  nonsuit ''  on  the  ground  that  the  defend- 
ant was  not  liable  as  acceptor  of  the  bill,  not  being  the  party  to  whom 
the  bill  was  addressed ;  and  also  that  the  defendant  was  not  liable  on  the 
evidence  under  the  account  stated,  there  being  no  consideration  for  the 
promise,  and  no  count  upon  the  consideration  of  the  bill,  and  no  power 
to  insert  in  the  declaration  a  count  upon  an  ^account  stated  under  r«^AQ 
the  rules  of  Michaelmas  Term,  1855,  and  Hilary  Term,  1868,  ^  ^"^ 
the  action  having  been  brought  under  the  Bills  of  Exchange  Act,  155, 
18  &  19  Vict.  c.  67." 

Joyce  now  showed  cause.-*-In  the  case  of  Davis  t^.  Clarke,  18  Law 
J.,  Q.  B.  805,  which  was  cited  on  the  trial,  and  will  no  doubt  be  relied 
on  for  the  defendant  to-day,  the  instrument  was  drawn  payable  to  the 
drawer  or  his  order,  and  addressed  ^'  to  Mr.  John  Hart,'*  and  the  ac- 
ceptance was  *' Accepted,  H.  J.  Clarke."  And,  when  Lord  Denman 
says  that  ^*  there  is  no  authority  in  the  general  law,  or  in  the  usage  of 
merchants,  as  affecting  bills  of  exchange,  which  enables  a  person  to 
whom  a  bill  is  not  addressed  to  accept  it,  unless  he  accept  for  honour," 
— he  must  be  taken  to  refer  to  a  case  where  the  supposed  acceptor  and 
the  party  to  whom  the  instrument  purports  to  be  directed  are  different 
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persons.  Here,  the  words  in  the  corner  are  evidently  not  intended  as 
a  direction  to  Mrs.  Emma  Fielder  as  the  person  upon  whom  the  bill  is 
drawn :  and  it  must  he  borne  in  mind  that  the  whole  of  the  document 
(except  the  drawer's  signature)  was  written  by  the  defendant  himself. 
The  count  upon  an  account  stated  is  at  all  events  available.  [Willes, 
J. — This  is  an  undertaking  for  the  debt  of  a  third  person.  If,  there- 
fore^  there  is  no  liability  upon  the  instrument  itself,  there  can  be  none 
aliunde.]  If  not  available  as  a  bill  of  exchange,  the  document  may 
well  enure  as  a  promissory  note:  Peto  v.  Reynolds,  9  Exch.  410.t 
There,  there  was  no  direction  to  any  one ;  and  it  was  held  by  Parke, 
B.,  Alderson,  B.,  and  Martin,  B.,  that,  if  not  a  bill  of  exchange,  it  was 
clearly  a  promissory  note,  if  there  was  evidence  of  an  absolute  promise 
to  pay  it.  Here,  there  was  evidence  of  an  absolute  promise  to  pay. 
*f50Q1   r^^^^iAMS,  J. — In  that  case  there  was  no  drawee  *named.] 

J  Neither  is  there  here.  The  words  at  the  foot  "  To  Mrs.  Emma 
Fielder,"  are  a  mere  repetition  of  the  name  of  the  payee,  with 
her  address.  In  Armfield  v.  Allport,  27  Law  J.,  Exch.  42,  it  was 
held  that  an  instrument  drawn  in  the  form  of  a  bill  payable  to  bearer, 
even  if  accepted  in  blank,  and  afterwards  filled  up  by  the  drawer,  may 
be  declared  upon  by  the  endorsee  as  a  promissory  note  made  by  the 
drawer  and  endorsed  by  the  drawee.  [Willes,  J. — In  Miller  v.  Thomp- 
son, 8  M.  &  G.  576  (E.  C.  L.  R.  vol.  42),  4  Scott  N.  R.  204,  it  was 
held  by  this  court,  that  an  instruiAent  in  the  form  of  a  bill  of  exchange, 
drawn  upon  a  joint  stock  bank  by  the  manager  of  one  of  its  branch 
banks,  by  order  of  the  directors,  may  be  declared  upon  as  a  promissory 
note.  Tindal,  G.  J.,  in  giving  judgment,  says:  ^'It  appears  that  the 
directors  for  whom  the  instrument  in  question  purports  to  be  drawn  by 
their  manager,  are  members  of  the  company  whose  name  and  character 
are  presented  on  the  face  of  it,  and  that  the  company  is  not  a  corpora- 
tion, but  a  mere  private  association.  We  must  therefore  look  upon  it 
as  an  instrument  drawn  by  one  of  several  members  of  a  firm  purport- 
ing that  the  sum  therein  mentioned  shall  be  paid  by  the  firm  at  a  given 
time  and  place.  In  effect  it  is  a  promissory  note,  and  nothing  else.  To 
constitute  a  bill  of  exchange,  it  is  essential  that  there  should  be  two 
parties,  a  drawer,  and  a  person  upon  whom  the  bill  is  drawn.  I  am 
clearly  of  opinion  that  this  is  a  promissory  note."  If  there  be  sufiScient 
on  the  face  of  the  instrument  to  indicate  a  promise  to  pay,  it  is  a  pro- 
missory note.] 

Ghrant^  in  support  of  the  rule.-r— To  constitute  a  good  bill  of  exchange, 
there  must  be  a  drawee  as  well  as  a  drawer.  [Erlb,  G.  J. — If  the  words 
in  the  corner  of  the  bill  are  not  to  be  taken  as  a  direction  to  a  drawee, 
^filOl  ^^®  defendant  is  estopped  from  taking  that  objection.]    *This  is 

J  clearly  not  a  bill  of  exchange ;  and,  if  a  promissory  note,  there 
should  have  been  a  presentment  and  notice  of  dishonour,  the  defendant 
being  only  surety  for  the  debt  of  Mrs.  Langstaff.  If  void  as  a  bill,  it 
would  not  be  evidence  of  an  account  stated.  A  bare  judgment  is  not 
evidence  of  an  account  stated.  [Willes,  J. — There  was  ample  consi- 
deration for  the  promise;  the  plaintiff  was  induced  to  abstain  from 
distraining  for  the  rent  due.] 

Erlb,  G.  J. — I  am  of  opinion  that  this  rule  must  be  discharged. 
The  instrument  declared  on  has  the  appearance  of  being  a  bill  of  ex- 
change addressed  to  Emma  Fielder,  who  is  the  payee,  and  accepted  by 
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the  defendant.  The  evidence  is,  that  Mrs.  Langstaff  heing  indebted  to 
the  plaintiff  for  rent,  the  latter  was  induced  to  allow  her  goods  to  be 
removed  upon  the  bill  being  handed  over  to  her  as  security.  The  whole 
of  the  instroment,  with  the  exception  of  the  drawer's  name,  was  in  the  hand- 
writing of  the  defendant,  and  the  defendant  himself  accepted  it.  Under 
these  circumstances,  it  appears  to  me  that  the  right  way  to  deal  with  it 
is,  to  treat  the  direction  to  '*  Mrs.  Emma  Fielder**  at  the  foot  of  the 
bill  as  a  mere  informal  repetition  of  the  words  in  the  body  of  it  ''  pay 
to  Mrs.  Emma  Fielder."  The  effect  of  so  construing  it  is,  that  the 
defendant,  who  accepts  the  bill,  thereby  promises  to  pay  the  amount  at 
maturity  to  Emma  Fielder.  Feeling  that  we  are  at  liberty  so  to  con> 
strue  the  instrument,  I  have  much  satisfaction  in  giving  effect  to  what 
mast  have  been  the  intention  of  the  parties  by  holding  that  the  plaintiff 
is  entitled  to  recover. 

WiLiiiAMS,  J. — I  also  am  of  opinion  that  this  rule  must  be  discharged. 
If  the  instrument  in  question  had  been  really  directed  to  a  third  party, 
and  the  '''defendant  had  written  his  name  across  it  as  acceptor,  r-^^^  ^ 
there  would  have  been  some  difficulty  in  the  case.  But  I  concur  *- 
with  my  Lord  in  thinking  that  the  apparent  direction  in  the  corner 
''To  Mrs.  Emma  Fielder"  is  not  to  be  looked  at  as  a  direction  to  a 
person  upon  whom  the  bill  is  drawn,  but  as  a  mere  repetition  of  the 
promise  in  the  body  of  the  instrument  to  pay  the  sum  therein  mentioned 
to  that  individual  or  her  order.  Without,  therefore,  going  into  the 
question  whether  the  instrument  may  be  regarded  as  a  bill  of  exchange, 
— which  the  case  of  Peto  t;.  Reynolds,  9  Exch.  410,t  seems  to  nega- 
tive,— I  am  clearly  of  opinion  that  the  plaintiff  is  entitled  to  recover  on 
the  footing  of  its  being  a  promissory  note. 

WiLL£S,  J. — I  am  of  the  same  opinion.  Taking  the  whole  of  the 
instrument  together,  it  is  clear  that  this  is  to  be  treated  as  a  case,  in 
which  that  which  is  written  at  the  foot  is  a  mere  indication  that  pay- 
ment is  to  be  made  to  Mrs.  Emma  Fielder.  It  is  clear  that  it  is  not  a 
direction  of  the  bill  to  Mrs.  Fielder,  but  a  mere  repetition  of  that  which 
is  contained  in  the  body  of  the  instrument,  viz.,  that  payment  is  to  be 
made  to  her  or  to  her  order.  It  is  therefore  a  case  in  which  there  is  an 
absence  of  direction  to  any  one.  And  if,  by  reason  of  the  law-mer- 
chant, that  cannot  be  a  bill  of  exchange,  the  only  result  is,  that,  accord- 
ing to  the  case  of  Miller  v.  Thompscm,  3  M.  &  G.  576  (E.  G.  L.  R.  vol. 
42),  4  Scott  N.  R.  204,  we  must  treat  it  as  a  promissory  note. 

Kbating,  J. — I  also  think  this  instrument  may  be  treated  as  a  valid 
promissory  note,  and  therefore  that  this  rule  must  be  discharged. 

Rule  discharged. 


♦QRUBB  V.  THE  ENCLOSURE  COMMISSIONERS  FOR  r^.^o 

ENGLAND  AND  WALES.  Jan.  29.       L  ^^^ 

It  is  oompeteot  to  the  enoloivra  oommifsionen,  under  the  8  A  9  Viot.  o.  118,  to  order  the 
▼Aloer  to  set  out  a  priyate  or  oooupation  road  oTer  land  directed  by  the  proyisional  order  to 
be  allotted  to  an  indiridnal  in  lien  of  hie  rights  in  the  lands  to  be  enclosed,  unless  the  pro- 
Titional  order  expressly  declares  that  his  aUotment  shall  be  exempt  fh>m  such  a  burthen. 

BoviLL,  Q.  C,  on  a  former  day,  obtained  a  rule  nisi  to  set  aside  a 
writ  of  prohibition  issued  out  of  the  petty-bag  office  prohibiting  the  eu- 
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closure  commissioners  from  confirming  an  award  about  to  be  made  by 
them  in  the  matter  of  a  certain  enclosure. 

It  appeared  from  the  affidavits  upon  which  the  motion  was  founded, 
that  an  application  having  been  made  to  the  enclosure  commissioners  by 
Lord  Carrington  and  the  plaintiff,  Mr.  Edward  Grubb,  to  sanction  the 
enclosure  of  certain  lands  of  the  manor  of  Hughenden,  in  the  county 
of  Buckingham,  and  the  usual  proceedings  under  the  enclosure  acta 
having  been  taken,  the  commissioners,  on  the  5th  of  June,  1856,  issued 
their  provisional  order  in  the  following  terms : — 

''Whereas  persons  interested  in  certain  lands  called  or  known  as 
Naphill  Common,  Green  Hill,  Piggott's  Common,  Denner  Hill  Common, 
Spring  Coppice  and  Driftway,  Denner  Hill  Coppice,  Willow  Coppice, 
High  Coppice,  and  Chapel  Hill,  Bryant's  Bottom,  including  bottom  of 
Widdenton  Hill,  and  North  Dean  Bottom,  and  in  the  common  fields 
called  Longridge  and  The  Tupps,  all  situate  in  the  parish  of  Hughen- 
den,  in  the  county  of  Buckingham,  being  land  subject  to  be  enclosed 
under  the  provisions  of  the  acts  for  the  enclosure,  exchange,  and  im- 
provement of  land,  and  proposing  to  enclose  the  same  under  the  said 
acts,  have  made  due  application  to  the  enclosure  commissioners  for  Eng- 
land and  Wales  to  sanction  such  enclosure :  And  whereas  it  has  been 
made  to  appear  to  the  said  commissioners  that  the  persons  making  the 
said  application  represent  at  least  one-third  in  value  of  the  interest  in 
*R1^1  ^^^  ^^^^  lands:  '*'And  whereas  the  said  commissioners,  on  the 
-^  statements  contained  in  the  said  application,  thought  the  enclo- 
sure of  the  said  lands  might  be  found  to  be  expedient,  and  accordingly 
referred  the  said  application  to  Nathan  Wetherell,  Esq.,  an  assistant 
commissioner  duly  appointed  under  the  said  acts:  And  whereas  the 
said  assistant  commissioner,  after  having  caused  due  notice  to  be  given 
as  required  by  the  said  acts,  and  having  inspected  the  said  lands,  held, 
pursuant  to  the  said  notice,  a  meeting  on  the  21st  day  of  April  last,  at 
the  Red  Lion  Inn,  High  Wycombe,  to  hear  any  objections  which  might 
be  made  to  the  said  proposed  enclosure,  and  any  information  or  evidence 
which  might  be  offered  in  relation  thereto,  and  inquired  into  the  correct- 
ness of  the  statements  in  the  said  application,  and  otherwise  into  the 
expediency  of  the  said  proposed  enclosure:  And  whereas  the  said 
assistant  commissioner  duly  reported  in  writing  to  the  said  commissioners 
the  result  of  his  inquiries  as  to  the  statements  contained  in  the  said 
application,  and  his  opinion  as  to  the  expediency  of  the  said  proposed 
enclosure,  with  his  reasons  for  such  opinion,  and  annexed  to  his  report  a 
sketch  of  the  said  lands  :  And  whereas  we  the  said  commissioners  are  of 
opinion  that  the  said  proposed  enclosure  would  be  expedient,  and,  in 
case  the  necessary  consents  be  given,  and  the  requisites  of  the  said  acta 
be  otherwise  complied  with,  intend  to  certify  in  our  annual  general 
report  the  expediency  of  such  enclosure,  upon  the  terms  hereinafter 
mentioned : 

^'  Now,  therefore,  in  pursuance  of  the  power  given  to  us  by  the  said 
acts,  we,  the  enclosure  commissioners  for  England  and  Wales,  do  by  this 
provisional  order  under  our  seal  declare  the  following  to  be  the  terms 
and  conditions  on  which  we  are  of  opinion  that  the  said  proposed  enclo- 
sure should  be  made,  that  is  to  say, — 

4'fi141       "  That  three  acres  at  or  near  the  spot  marked  A.  on  *the  plan 
-I  hereunto  annexed  be  allotted  for  the  purposes  of  exercise  and 
recreation : 
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^^  That  two  acres  at  or  near  the  spot  marked  B.,  two  acres  at  or  near 
the  spot  marked  C,  and  two  acres  at  or  near  the  spot  marked  D.  on  the 
said  plan  be  allotted  for  the  labouring  poor : 

'^That  Pigott's  Common  ^nd  part  of  Spring  Coppice,  containing 
together  27a.  3r.  30».,  High  Coppice,  21a.  Or.  26p.,  North  Dean  Bot- 
tom, 3a.  3r.  27/>.,  Willow  Coppice,  20a.  3r.  34p.,  Driftway,  2a.  2r.  21p., 
and  Spring  Coppice,  63a.  Or.  4p.,  together  with  all  wood  and  under- 
wood now  growing  on  such  tracts,  and  on  all  other  tracts  proposed  to  be 
enclosed  except  Naphill  Common,  Green  Hill,  and  the  common  fields, 
be  allotted  to  Edward  Grubb,  Esq.,  in  lieu  of  his  right  and  interest  in 
the  lands  to  be  enclosed : 

"  That  Chapel  Hill,  Bryant's  Bottom,  Denner  Hill  Coppice,  bottom 
of  Widdenton  Hill,  and  Denner  Hill  Common,  containing  together  69a. 
Ir.  8j9.,  be  allotted  as  follows,  that  is  to  say,  an  allotment  equal  in 
value  to  one-seventh  part  thereof,  after  deducting  the  allotment  of  two 
acres  for  the  labouring  poor,  and  the  allotments  (if  any)  for  defraying 
the  expenses  of  the  enclosure,  be  made  to  the  Right  Hon.  Benjamin 
Disraeli  in  lien  of  his  right  and  interest  in  the  soil  of  the  said  tracts 
and  in  all  substrata  under  the  same,  and  that  the  residue  of  the  said 
tracts  be  allotted  among  the  commoners  in  proportion  to  their  respective 
common  rights : 

''That  the  allotment  to  be  made  to  the  said  Benjamin  Disraeli  as 
aforesaid  be  set  out  upon  the  common  nearest  to  his  property  at  Naphill : 

**'  That  an  allotment  of  one-sixteenth  part  in  value  of  Naphill  Com- 
mon and  of  Green  Hill,  or  of  so  much  thereof  as  is  waste  of  the  manor 
of  Hughenden,  be  made  to  the  said  Benjamin  Disraeli  in  lieu  of  his 
right  *and  interest  in  the  soil  of  such  waste  and  in  all  substrata  r^a-*^ 
under  the  same :  '- 

*'  That,  in  regard  to  such  portions,  if  any,  of  the  said  Naphill  Com- 
mon and  Green  Hill  as  are  not  waste  of  the  said  manor  of  Hughenden, 
an  allotment  of  one-sixteenth  part  in  value  thereof  be  made  to  the  owner 
or  respective  owners  of  the  soil  of  such  portions  in  lieu  of  their  or  his 
right  and  interest  in  the  soil  and  in  all  substrata : 

*'  And  that  the  residue  of  the  said  Naphill  Common  and  Green  Hill 
be  allotted  among  the  parties  entitled  to  rights  of  common  or  pasturage 
thereon.     In  witness,"  &c. 

The  said  enclosure  was  subsequently  sanctioned  and  directed  to  be 
proceeded  with  by  the  sessional  act  of  19  &  20  Vict.  c.  106 ;  and,  after 
the  passing  of  that  act,  at  a  meeting  of  the  persons  interested  in  the 
land  to  be  enclosed,  one  William  Brown  was  duly  appointed  valuer  in 
the  matter  of  the  said  enclosure. 

On  the  31st  of  March,  1859,  Brown  made  his  report  as  such  valuer 
to  the  commissioners :  and,  at  a  meeting  held  by  the  assistant  commis- 
sioner on  the  80th  of  November,  1859,  for  the  purpose  of  hearing  objec- 
tions to  the  valuer's  report,  one  Roger  Williams,  to  whom  lands  were  to 
be  allotted  according  to  the  terms  of  the  provisional  order,  applied  to 
have  a  private  carriage  road  set  out  for  him,  under  the  provisions  of  the 
68th  section  of  the  8  &  9  Vict.  c.  118,  over  Piggott*8  Common,  beins 
part  of  the  land  to  be  allotted  to  Mr.  Grubb ;  whereupon  Grubb  objected 
thereto  and  contended  that  the  provisional  order  vested  his  allotments 
in  him  exempt  from  all  jurisdiction  of  the  valuer  over  them  except  for 
the  purpose  of  awarding  them.     The  assistant  commissioners  overruled 
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the  objection,  on  the  ground  that  the  lands  to  be  allotted  to  Mr.  Grnbb 
^ai  Rl  ^^c^^^^^g  ^  ^^^  terms  of  the  provisional  order,  were  *lands  still 
-^  subject  to  be  enclosed  within  the  meaning  of  the  Enclosure  Act, 
and  that  there  was  nothing  in  the  act  to  take  them  out  of  the  jurisdic- 
tion of  the  valuer,  or  to  preclude  him  from  dealing  with  them  in  the 
course  of  such  enclosure  in  the  same  manner  as  with  other  allotments, 
80  long  as  such  dealing  was  not  inconsistent  with  such  order :  and  the 
assistant  commissioner,  being  of  opinion  that  the  application  of  Williams 
was  reasonable  and  well  founded,  reported  to  the  commissioners  accord- 
ingly. 

The  commissioners  having  subsequently  directed  the  valuer  to  set  out 
such  private  road  over  Piggott's  Common,  and  the  same  having  accord- 
ingly been  staked  out,  Mr.  Grubb  sued  out  a  writ  of  prohibition.(a) 

Bovilly  Q.  C,  on  behalf  of  the  commissioners,  on  a  former  day  in  this 
term,  obtained  a  rule  nisi  to  set  aside  the  writ,  with  costs. 

l/usA,  Q.  C,  and  Couchy  now  showed  cause. — The  question  is  whether 
the  enclosure  commissioners  can,  after  they  have  by  a  provisional  order 
allotted  specific  land  to  an  individual  in  lieu  of  his  rights  in  the  land  to 
be  enclosed,  direct  the  valuer  to  set  out  a  private  or  occupation  road 
over  the  land  so  allotted.  That  will  depend  upon  the  construction  of 
several  sections  of  the  Enclosure  Act,  8  &  9  Vict.  c.  118.  The  course 
of  proceeding  to  obtain  the  enclosure  waste  lands  is  as  follows : — If  a 
given  proportion  of  parties  having  rights  over  the  land  agree,  a  memo- 
rial is  sent  to  the  commissioners.  If  the  proposal  meets  the  approbation 
of  the  commissioners,  they  prepare  a  scheme,  and  if  that  scheme  is 
*8171  ^P^^^  ^^  ^J  ^  certain  proportion  in  number  *and  interest,  the 
-I  commissioners  report  to  parliament  annually.  The  details  of  the 
enclosure  are  intrusted  to  an  officer  called  a  valuer,  who  is  appointed  by 
the  commissioners,  and  who  regulates  the  boundaries,  sets  out  the  roads, 
&c.,  subject  to  appeal  to  the  commissioners.  By  the  25th  section  of 
the  act,  it  is  provided,  that,  upon  application  to  the  commissioners,  an 
assistant  commissioner  is  to  be  directed  to  inquire  into  the  expediency 
of  the  proposed  enclosure.  The  duties  of  the  assistant  commissioner  are 
defined  by  s.  26,  which  enacts  that  **  the  assistant  commissioner  to  whom 
such  application  shall  be  referred  shall  report  in  writing  to  the  commis- 
sioners the  result  of  his  inquiries  as  to  the  statements  contained  in  the 
application,  and  his  opinion  as  to  the  expediency  or  inexpediency  of  the 
proposed  enclosure,  with  the  reasons  for  such  opinion ;  and,  in  case  he 
shall  think  such  enclosure  expedient,  he  may  specify  any  terms  or  con- 
ditions which  may  appear  to  him  to  be  proper  for  the  protection  of  any 
public  interests  and  of  any  mineral  property  or  peculiar  rights  in  rela- 
tion to  the  land  proposed  to  be  enclosed,  and  shall  annex  to  his  report  a 
map  or  sketch  of  the  land  proposed  to  be  enclosed,"  &c.  The  27th  sec- 
tion enacts,  that,  ^'  if,  on  the  report  of  the  assistant  commissioner,  or 
after  any  further  inquiries  they  shall  think  necessary  in  relation  thereto, 
the  commissioners  shall  be  of  opinion,  having  regard  as  well  to  the 
health,  comfort,  and  convenience  of  the  inhabitants  of  any  cities,  towns, 
villages,  or  populous  places  in  or  near  any  parish  in  which  the  land 
proposed  to  be  enclosed  or  any  part  thereof  shall  be  situate,  as  to  the 
advantage  of  the  proprietors  of  the  land  to  which  such  application  shall 
relate,  that  the  proposed  enclosure  would  be  expedient,  the  commis- 

(a)  Under  the  12  A  18  Viet  109.    See  In  re  Baddely,  4  Exch.  60S.t 
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sionera,  by  provisional  order  under  their  seal,  shall  set  forth  the  terms 
and  conditions  on  which  they  shall  be  of  opinion  that  the  *enclo-  r^gi  g 
sure  should  be  made,  and  especially  the  quantity  and  situation  ^ 
of  the  allotments  (if  any)  which  under  the  provisions  of  this  act  should 
be  appropriated  for  the  purpd^es  of  exercise  and  recreation  and  for  the 
labouring  poor,  and,  in  case  the  lord  of  the  manor  shall  be  entitled  to 
the  soil  of  the  land  proposed  to  be  enclosed,  shall  specify  the  share  or 
proportion  of  the  residue  of  the  land  which,  after  provision  made  for  the 
payment  of  expenses,  in  case  the  expenses  shall  under  the  provisions 
hereinafter  contained  be  so  directed  to  be  paid  by  sale  of  land,  and 
after  deducting  the  allotments  to  be  made  for  public  purposes,  should  be 
allotted  to  the  lord  of  the  manor  in  respect  of  his  right  and  interest  in 
the  soil,  either  exclusively  or  inclusively  of  his  right  or  interest  in  all 
or  any  of  the  mines,  minerals,  stone,  and  other  substrata  under  such 
land,  and  inclusively  or  exclusively  of  any  right  of  pasturage  which 
may  have  been  usually  enjoyed  by  such  lord  or  his  tenants,  or  any  other 
right  or  interest  of  such  lord  in  the  land  to  be  enclosed  as  the  case  may 
appear  to  the  commissioners  to  require,  or  as  the  parties  interested,  with 
the  approbation  of  the  commissioners,  may  have  agreed ;  and,  in  case 
there  shall  be  any  mineral  property,  or  any  rights  in  relation  thereto, 
not  vested  in  the  lord  of  the  manor,  or  other  rights  which  shall  appear 
to  the  commissioners  proper  to  be  specially  provided  for  upon  such  en- 
closure, or  to  be  excepted  from  the  operation  thereof,  shall  specify  the 
provisions  or  exceptions  which  should  be  made  in  that  behalf;  and  the 
commissioners  shall  thereupon  cause  notice  to  be  given  of  their  intention 
to  authorize  the  proposed  enclosure,  or  (as  the  case  may  be^  to  certify 
in  their  annual  general  report  the  expediency  of  the  proposed  enclosure, 
but  upon  the  terms  and  conditions  in  such  order  expressed,  and  in  case 
the  consents  required  by  this  act   should   be  given  within  the   time 
*iD  such  notice  specified,  or  within  any  enlarged  time  which  the   r^gig 
commissioners  may  allow  for  that  purpose ;  and  the  commbsioners  ^ 
shall  cause  to  be  deposited  for  inspection  a  copy  of  such  provisional 
order  in  the  parish  or  place  in  which  the  land  proposed  to  be  enclosed, 
or  some  part  thereof,  shall  be  situate,  and  may,  in  case  they  shall  think 
fit,  cause  meetings  to  be  holden  by  an  assistant  commissioner  for  the 
purpose  of  taking  consents  or  dissents,  or  of  ascertaining  the  interests 
of  consenting  or  dissenting  parties,  or  give  such  directions  as  to  the 
mode  of  taking  and  verifying  consents  as  they  shall  think  fit ;  and,  in 
case  it  shall  appear  to  the  satisfaction  of  the  commissioners  that  per- 
sons the  aggregate  amount  of  whose  interests  in  the  land  proposed  to  be 
enclosed  shall  not  be  less  in  value  than  two-thirds  of  the  whole  interest 
in  such  land,  and  the  other  persons,  if  any,  whose  consents  may  be 
necessary  under  the  provisions  hereinafter  contained,  shall  have  con- 
sented to  8  ich  enclosure  upon  the  terms  and  conditions  in  such  order 
expressed,  then,  if  the  land  proposed  to  be  enclosed  cannot  be  enclosed 
under  this  act  without  the  previous  direction  of  parliament,  the  commis- 
sioners shall  in  their  next  annual  general  report  certify  their  opinion 
that  the  proposed  enclosure  would  be  expedient,  with  such  particulars 
in  relation  thereto,  or  to  the  terms  and  conditions  aforesaid,  as  they  shall 
think  necessary ;  and,  in  case  the  land  proposed  to  be  enclosed  shall  be 
land  to  the  enclosure  of  which  under  this  act  the  previous  direction  of 
parliament  is  not  hereby  required,  the  commissioners  shall  cause  notice 


619      GRUBB  V,  ENCLOSURE  COMMISSIONERS.     H.  T.  1861. 


to  be  given  on  the  church  door  and  by  advertisement  of  their  intention 
to  proceed  with  such  enclosure  under  the  provisions  herein  contained.*' 
Then  follows  a  proviso  for  the  rights  of  freemen,  burgesses,  or  inhabit- 
ant householders  of  any  city,  borough,  or  town.    The  82d  section  enacts, 

*f?2m  ^^^^  *"  ^^  ^*®®  ^y  *^^y  *^^  ^^  parliament  hereafter  to  be  passed 
-'  it  shall  be  enacted  that  the  enclosures  the  expediency  of  which 
shall  have  been  certified  by  the  commissioners  in  their  annual  general 
report  as  aforesaid,  or  any  of  them,  be  proceeded  with,  the  same  shall 
in  every  case  be  proceeded  with  and  completed  according  to  the  provi- 
aions  of  this  act,  and  on  the  terms  and  conditions  in  the  provisional  order 
of  the  commissioners  specified  in  that  behalf.*'  The  8Sd  section  relates 
to  the  appointment  of  the  valuer ;  and  the  84th  contains  his  instruc- 
tions :  it  enacts,  that,  '^  at  the  meeting  for  appointing  a  valuer,  or  at 
some  other  meeting  called  by  the  commissioners  for  the  purpose,  the 
persons  present  by  themselves  or  their  agents  at  such  meeting,  or  the 
majority  in  number  and  in  respect  of  interest  of  such  persons,  may 
resolve  upon  instructions  to  the  valuer  not  inconsistent  with  the  terms 
and  conditions  of  the  provisional  order  of  the  commissioners^  and  of  any 
act  hereafter  to  be  passed  by  which  the  enclosure  may  have  been  author- 
ized, for  the  appropriation  of  parts  of  the  land  proposed  to  be  enclosed 
for  such  public  purposes  as  hereinafter  mentioned,  or  any  of  them,*' — 
amongst  others, — ''for  the  formation  of  public  roads  and  ways;  for 
widening  and  improving  existing  public  roads  and  ways ;  for  the  forma- 
tion of  public  drains,  kc. ;  or  for  any  other  purpose  of  public  utility  or 
convenience,  or  for  the  general  convenience  or  accommodation  of  the 
persons  interested  in  the  land  to  be  enclosed ;  and  also  upon  instruc- 
tions to  such  valuer  for  the  formation,  alteration,  or  improvement  on  the 
land  to  be  enclosed  of  private  or  occupation  roads  and  ways,  common 
ponds,  ditches,  watercourses,  embankments,  tunnels,  bridges,  and  fences, 
or  any  of  them,  or  any  other  works  for  the  improvement  of  such  land, 
or  for  the  convenience  of  the  occupiers  of  the  respective  allotments 
*62V\  ^^^^^0^*"  '^^^  ^^^^  section  empowers  ''  the  ^valuer  acting  in  the 
^  matter  of  any  enclosure  to  set  out  and  make  such  common  ponds, 
ditches,  watercourses,  embankments,  tunnels,  and  bridges,  of  such  extent 
and  form  and  in  such  situations  as  he  shall  deem  necessary,  and  aS  shall 
not  be  inconsisterit  with  the  terms  and  conditions  and  instructions  here- 
inbefore mentioned,  in  the  land  to  be  enclosed,"  &c.  And  the  68th  sec- 
tion empowers  the  valuer  acting  in  the  matter  of  any  enclosure  to  ''  set 
out  such  private  or  occupation  roads  or  ways  through  the  lands  to  be 
enclosed  as  he  shall  think  requisite,  for  the  use  of  the  persons  interested 
in  such  lands,  or  any  of  them,"  &c.  Taking  the  34th,  the  61st,  and 
the  68th  sections  together,  it  was  clearly  the  intention  of  the  legislature 
that  the  whole  proceedings  of  the  valuer  should  be  controlled  by  the 
provisional  order  and  the  instructions :  and  it  is  manifestly  inconsistent 
with  the  terms  of  the  provisional  order  and  of  the  agreement  on  which 
it  is  founded  for  the  commissioners  to  sanction  the  making  of  any  roads 
or  other  works  public  or  private  over  the  lands  so  allotted.  The  same 
restrictive  words  are  found  in  the  73d  and  77  th  sections.  It  is  equally 
an  injury  to  the  allottee  whether  the  land  is  taken  for  a  public  or  a  pri- 
vate or  occupation  road,  or  a  public  pond,  &c.  And,  if  the  commis- 
sioners were  at  liberty  to  do  this  as  to  Mr.  Grubb's  allotments,  they 
might  do  so  on  the  allotments  made  for  the  benefit  of  the  public  or  the 
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labouring  poor,  and  so  render  a  most  important  provision  of  the  act 
nugatory.  Indeed,  by  unduly  multiplying  the  roads  thereon,  the  allottee 
might  be  substantially  deprived  of  the  entire  benefit  of  his  allotment. 
If  the  commissioners  had  meant  to  reserve  to  the  valuer  the  power  of 
setting  out  public  or  private  roads  over  Mr.  Grubb's  allotment,  they 
should  have  said  so  in  the  order.  The  terms  on  which  the  allotment  is 
made  to  Mr.  Grubb,  are,  that  he  shall  enjoy  certain  ^closes  de-  r^g.^o 
scribed  by  name  and  dimensions,  in  severalty.  Mr.  Grubb  is  '- 
clearly  entitled  to  the  whole  benefit  of  the  land  so  directed  to  be  allotted 
to  him  unencumbered  by  any  rights  over  it,  whether  public  or  private. 
[Williams,  J. — A  case  arising  out  of  this  same  enclosure  was  tried 
before  me  at  Aylesbury  some  time  since.  It  was  an  action  of  trespass 
brought  by  Mr.  Grubb  against  the  valuer  for  entering  upon  the  lands 
allotted  to  him,  for  the  purpose  of  surveying  and  making  a  map  of  the 
enclosures,  pursuant  to  the  123d  section  of  the  statute.  Mr.  Grubb 
contended  that  the  land  was  absolutely  vested  in  him  by  the  provisional 
order.  I,  however,  ruled  that  the  land  still  continued  to  be  land  to  be 
enclosed  and  dealt  with  under  the  powers  of  the  enclosure  acts,  ahd 
therefore  that  the  valuer  had  a  right  to  go  upon  it.  A  motion  was 
afterwards  made  to  the  Court  of  Queen's  Bench  against  my  ruling :  but 
the  court  refused  a  rule.]  (a)  There  was  no  attempt  there,  as  there  is 
here,  to  deal  with  the  land  allotted  in  a  manner  that  was  inconsistent 
with  the  terms  and  conditions  of  the  provisional  order.  Could  the  com- 
missioners sell  part  of  the  lands  allotted  to  Mr.  Grubb  for  payment  of 
the  expenses  of  the  enclosure  7  The  only  provision  in  the  act  for  any 
alteration  in  the  allotments,  is  contained  in  s.  101,  which  enacts  '*  that 
it  shall  be  lawful  for  the  valuer  acting  in  any  enclosure,  at  any  time 
before  the  confirmation  of  the  award,  with  the  approbation  or  by  the 
direction  of  the  commissioners,  to  make  any  alterations  which  he  may 
think  right  and  expedient  in  the  allotments  or  in  the  fences  which  he 
may  have  set  out  and  ordered,  or  in  the  private  roads  he  may  have  set 
out,  or  in  any  of  the  orders  or  directions  relating  thereto  which  he  may 
have  made  in  the  matter  of  such  enclosure ;  and,  in  case  any  person 
^shall  be  injured  by  any  such  alteration,  on  account  of  any  ex-  r^^oo 
penses  he  may  have  incurred,  or  otherwise,  the  valuer  shall  ascer-  ^ 
tain  and  determine  what  recompense  should  be  made  to  him  for  such 
injury,  and  shall  either  pay  the  amount  thereof  out  of  the  moneys  raised 
for  the  expense  of  the  enclosure,  or  shall  direct  by  whom  and  in  what 
manner  such  recompense  shall  be  made,'*  &c.  But  this  case  is  not 
within  that  section ;  for,  the  valuer  had  no  right  to  interfere  with  any 
of  the  lands  dealt  with  by  the  provisional  order.  If  the  court  should 
think  the  matter  even  doubtful,  Mr.  Grubb  should  be  allowed  to  declare 
in  prohibition,  so  that  he  may  if  necessary  have  an  appeal.  [Williams, 
J. — If  your  argument  is  correct,  Mr.  Grubb  may  have  an  action  for  the 
trespass  to  his  land :  whereas,  if  we  decline  to  set  aside  the  writ  of  pro- 
hibition, the  commissioners  are  concluded.]  The  award  will  be  conclu- 
sive evidence  against  Mr.  Grubb,  when  made, — s.  105. 

Bovill^  Q.  C,  and  F.  M.  White^  in  support  of  the  rule. — The  ques- 
tion is  whether  Mr.  Grubb  is  entitled  to  his  allotment  free  from  exUting 
private  or  occupation  roads ;  for,  that  is  the  effect  of  the  argument  on 
the  other  side,  inasmuch  as  the  68th  section  at  the  close  of  it  provides, 

(a)  anibb  v.  Brown,  32  Law  Times  89. 
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that,  **  after  each  setting  out  as  aforesaid,  all  private  or  occupation 
roads  or  ways  over,  through,  and  upon  the  lands  to  be  enclosed,  vhich 
shall  not  he  set  out  as  aforesaid,  shall  be  for  ever  stopped  up  and  ex- 
tinguished." The  act  places  certain  restrictions  on  the  powers  of  the 
valuer, — the  whole  of  whose  acts,  be  it  remembered,  are  subject  to  the 
control  of  the  commissioners  on  appeal.  As  to  public  roads,  ponds, 
bridges,  &c.,  those  powers  are  to  be  exercised  in  a  manner  '^  not  incon- 
sistent with  the  terms  and  conditions  of  the  provisional  order  of  the 
commissioners,  and  of  any  act  thereafter  to  be  passed  by  which  the 
*fi94.1  ©^closure  may  have  been  *authorized."     But  the  68th  section, 

^  which  relates  to  private  or  occupation  roads  and  ways  through 
the  lands  to  be  enclosed,  contains  no  such  words.  And  the  reason  is 
obvious, — until  the  allotments  are  made,  it  is  impossible  to  know  what 
roads  may  be  necessary.  With  this  view,  it  is  material  to  look  at  the 
101st  section.  The  4th  section  of  the  11  &  12  Vict.  e.  99,  also  gives 
power  to  set  out  private  roads.  It  enacts  that  *^  the  valuer  acting  in  the 
matter  of  any  enclosure  may,  where  he  shall  think  fit,  set  out  such 
private  or  occupation  roads  and  ways  through  the  land  to  be  enclosed 
as  by  reason  of  the  alteration  of  public  roads  or  ways,  or  otherwise,  he 
shall  think  requisite  for  the  use,  wholly  or  in  part,  of  persons  interested 
in  other  lands ;  and  any  expenses  which  the  valuer  may  incur  in  rela- 
tion to  the  setting  out  or  formation  or  completion  of  such  private  roads, 
or  any  of  them,  shall,  unless  the  valuer  shall  otherwise  direct,  be  paid 
by  such  of  the  owners  for  the  time  being  of  the  land  the  subject  matter 
of  such  enclosure,  and  of  the  owners  of  the  land  for  whose  use  the  said 
roads  shall  have  been  set  out,  or  of  either  of  such  classes,  and  in  such 
shares  and  proportions,  as  the  valuer  shall  direct ;  and,  after  the  forma- 
tion and  completion  of  such  private  roads  and  ways,  the  same  shall  be 
sustained  and  kept  in  repair  by  and  at  the  expense  of  such  of  the  several 
owners  in  such  shares  and  proportions  and  in  such  manner  as  the  vainer 
shall  direct :  Provided  always  that  the  grass  and  herbage  on  such  roads 
shall  be  subject  to  the  same  regulations  as  if  they  had  been  private  or 
occupation  roads  set  out  under  the  8  &  9  Vict.  c.  118."  [Erle,  C.  J. — 
Our  only  doubt  is,  as  to  whether  or  not  we  should  allow  Mr.  Orubb  to 
declare  in  prohibition.  Williams,  J. — We  are  anxious  to  give  the 
parties  an  opportunity  of  correcting  our  decision,  if  erroneous.] 
^/.Qc-i       *After  a  short  consultation,  Bovill  was  stopped  by  the  court. 

J       Erle,  G.  J. — I  am  of  opinion  that  the  rule  to  set  aside  the 

Erohibition  in  this  case  should  be  made  absolute,  the  commissioners,  as 
conceive,  not  having  exceeded  their  jurisdiction.  It  appears  that 
there  was  a  proposal  for  the  enclosure  of  certain  lands  of  the  manor  of 
Hughenden,  in  the  county  of  Bucks,  and  that  in  the  provisional  order 
of  the  commissioners  it  was  provided  that  certain  closes  should  he 
allotted  to  Mr.  Grubb  in  fee-simple,  in  lieu  of  his  right  and  interest  in 
the  lands  to  be  enclosed.  It  further  appears,  that,  in  the  subsequent 
proceedings  under  the  enclosure,  a  private  carriage-way  has  been  set 
out  over  part  of  the  land  so  allotted  to  Mr.  Grubb :  and  the  contention 
on  the  part  of  Mr.  Grubb  is,  that  the  commissioners  have  been  guilty 
of  an  excess  of  jurisdiction  in  so  setting  out  that  private  way  over  the 
land  so  allotted  to  him.  I  am,  however,  of  opinion  that  it  is  not  incon- 
sistent with  the  provisional  order  that  that  private  way  should  be  set 
out.     Mr.  Grubb  takes  the  allotment  subject  to  the  provisions  of  the 
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Enelosare  Acts ;  and,  according  to  the  provisions  of  those  acts,  it  ap- 
pears to  me  that  the  commissioners  have  not  exceeded  their  jurisdiction 
in  doing  as  they  have  done.     The  8  &  9  Vict.  c.  118  appears  to  me  to 
have  contemplated  the  power  of  setting  oat  private  ways  as  a  right  to 
be  reserved  to  the  commissioners,  according  to  the  requirements  of  the 
different  allottees  from  time  to  time:  but  it  has  very  cautiously  limited 
those  powers  by  providing  that  their  exercise  in  respect  of  public  ways 
shall  not  be  inconsistent  with  the  terms  of  the  provisional  order.     As 
to  private  rights  of  way,  however,  the  language  is  different,  and  wou/d 
seem  to  justify  an  opinion  that  in  respect  of  these  a  different  provision 
was  intended  to  be  made.     '^Thus,  the  S4th  section,  to  which  our  r-i^ooa 
attention  has  been  called,  provides  that,  *'  at  the  meeting  for  ap-  I- 
pointing  a  valuer,  or  at  some  other  meeting  called  by  the  commissioners 
for  the  purpose,  the  persons  present  by  themselves  or  their  agents  at 
such  meeting,  or  the  majority  in  number  and  in  respect  of  interest  of 
such  persons,  may  resolve  upon  instructions  to  the  valuer  not  inconsUtent 
with  the  terms  and  conditions  of  the  provisional  order  of  the  commis- 
sioners^ and  of  any  act  hereafter  to  be  passed  by  which  the  enclosure 
may  have  been  authorized,  for  the  appropriation  of  parts  of  the  land 
proposed  to  be  enclosed  for  such  public  purposes  as  hereinafter  men- 
tioned, or  any  of  them,  that  is  to  say"  (amongst  others),  ^'  for  the  for- 
mation of  public  roads  and  ways."     Then  it  goes  on  to  provide  that 
the  persons  present  at  the  meeting  may  also  resolve  *'  upon  instructions 
to  such  valuer  for  the  formation,  alteration,  or  improvement  on  the  land 
to  be  enclosed  of  private  occupation  roads  and  ways,  &c.,  or  any  other 
vorks  for  the  improvement  of  such  land,  or  for  the  convenience  of  the 
occupiers  of  the  respective  allotments  thereof:"  but  in  this  part  of  the 
clause  the  words  '*  not  inconsistent  with  the  terms  and  conditions  of  the 
provisional  order  of  the  commissioners,"  are  omitted.     Again,  in  s.  61, 
vhere  power  is  given  to  the  valuer  to  set  out  and  make  watercourses 
and  other  works  of  a  public  nature,  he  is  to  do  so  '^  of  such  extent  and 
form  and  in  such  situations  as  he  shall  deem  necessary,  and  as  shall  not 
be  inconsistent  with  the  terms  and  conditions  and  instructions  here- 
inbefore  mentioned."     So,  in  s.   62,  which   relates   to   the   making, 
widening,  or  altering  public  roads  and  ways,  it  is  to  be  done  '^  in  any 
manner  not  inconsistent  with   the   instructions  given  to   such  valuer 
as  aforesaid."     But,  when  we   come  to  the  68th   section,  which  re- 
lates   to    private    or    occupation    roads    or    ways,    those    restrictive 
^words  are  omitted ;  and  the  clause  provides,  in  general  terms,  r^cgo^ 
*'  that  the  valuer  acting  in  the  matter  of  any  enclosure  shall  and  ^ 
may  set  oat  such  private  or  occupation  roads  and  ways  through  the  lands 
to  be  enclosed  as  he  shall  think  requisite  for  the  use  of  the  persons  inter- 
ested in  such  lands  or  any  of  them ;  and  any  expenses  which  the  valuer 
may  incur  relative  to  the  setting  out  or  formation  or  completion  of  such 
private  roads  and  ways,  or  any  of  them,  shall,  unless  the  valuer  shall 
otherwise  direct,  be  paid  in  the  same  manner  as  the  other  expenses  of 
the  enclosure ;  and  such  expenses  of  the  formation  and  completion  of 
such  private  roads  and  ways  as  the  valuer  shall  direct  shall  be  borne 
by,  and  ufcer  the  formation  and  completion  of  such  private  roads  and 
ways  the  same  shall  be  maintained  and  kept  in  repair  by  and  at  the 
expense  of,  the  owners  and  proprietors  for  the  time  being  of  the  land 
enclosed,  or  such  of  them,  and  in  such  shares  and  proportions,  and  in 
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such  manner,  as  the  valuer  shall  direct,*'  &c.  I  do  not,  however,  by 
any  means  wish  to  sanction-  the  opinion,  that,  if  the  provisional  order 
had  expressly  provided  that  no  private  or  occupation  way  should  be  set 
out  upon  or  over  the  land  allotted  to  a  particular  individual,  the  com- 
missioners could  have  been  permitted  to  violate  the  terms  of  such  pro- 
visional order.  It  is  almost  impossible  to  imagine  that  persons  intrusted 
like  these  commissioners  with  the  performance  of  a  public  duty  would 
one  day  stipulate  that  an  allotment  should  be  made  to  a  claimant  free 
from  such  a  burthen,  and  the  very  next  day  proceed  to  set  out  a  private 
or  occupation  way  across  it.  Kly  judgment,  however,  proceeds  on  the 
footing  that  the  allotment  made  to  Mr.  Grubb  in  fee  simple  was  made 
subject  to  the  known  powers  conferred  upon  the  commissioners  by  the 
enclosure  acts, — powers  which  must  be  taken  to  have  been  as  well  known 
*f)9m  ^^  ^^'  Grubb  as  to  the  ^commissioners  themselves ;  and  which 

"^  -I  in  my  judgment  authorize  the  setting  out  of  private  or  occupa- 
tion roads  or  ways  over  the  allotted  lands.  It  follows,  therefore,  that, 
in  my  opinion,  the  commissioners  have  not  exceeded  their  jurisdiction 
in  the  particular  here  complained  of.  The  law  assumes  that  its  pro- 
visions are  known  to  all  Her  Majesty's  subjects.  One  can  very  well 
conceive  that  Mr.  Grubb  understood  that  he  was  to  enjoy  the  land 
allotted  to  him  as  free  from  interruption  as  if  he  had  purchased  it  from 
an  ordinary  vendor :  but  we  are  bound  to  expound  the  act  of  parliament 
with  reference  to  the  rights  of  others  as  well  as  to  those  of  Mr.  Grubb : 
and,  putting  the  best  construction  I  am  able  upon  the  extremely  wide 
words  of  these  acts  of  parliament,  I  am  of  opinion  that  the  commissioners 
bad  jurisdiction  to  do  what  they  did. 

Williams,  J. — I  am  entirely  of  the  same  opinion.  The  contention 
m  the  part  of  Mr.  Griibb  is,  that  the  provisional  order  vested  the  defined 
tLTiS  specified  allotments  therein  mentioned  in  him  freed  and  exempted 
from  all  jurisdiction  of  the  valuer  over  them  except  for  the  purpose  of 
awarding  them  to  him.  If  that  were  so,  it  seems  to  me  that  there  woulJ 
be  an  insuperable  difficulty  in  saying  that  the  commissioners  had  power 
under  the  68th  section  of  the  8  &  9  Vict.  c.  118,  to  subject  bis  allot- 
ments to  the  easement  of  a  private  or  occupation  road  over  it ;  because 
I  am  not  prepared  to  hold  that  the  valuer  could  do  any  act  which  is 
inconsistent  with  the  terms  and  conditions  of  the  provisional  order.  Bat 
I  am  of  opinion  that  the  construction  so  put  upon  the  provisional  order 
on  the  part  of  Mr.  Grubb  is  not  the  correct  one.  I  think  the  lands 
allotted  to  him  were  subject  to  be  valued  under  the  enclosure  acts ;  and 
that  there  was  nothing  to  prevent  the  valuer  from  dealing  with  those 
*6291  A^lo^^^i^^  ^^  ^^  ^^m^  manner  *as  he  would  with  any  other  of 
-■  the  lands  embraced  by  the  scheme.  The  case  which  was  tried 
before  me  at  Aylesbury  in  some  degree  bears  upon  this  question.  There, 
Mr.  Grubb  contended,  as  he  has  contended  here,  that  the  land  was  abso- 
lutely vested  in  him  by  the  provisional  order,  and  that  the  commissioners 
or  those  acting  under  them  had  no  right  to  enter  upon  it  for  the  par- 
pose  of  surveying,  &c.  But  I  was  of  opinion  then,  as  I  am  now,  that 
the  lands  mentioned  in  the  provisional  order  continued  to  be  lands  which 
were  to  be  dealt  with  by  the  valuer  of  the  commissioners  in  the  discbarge 
of  their  respective  duties  under  the  enclosure  acts.  The  simple  question 
there,  as  here,  was,  what  was  the  meaning  of  the  provisional  order  allot- 
ting the  particular  lands  to  Mr.  Grubb.     For  some  reason  which  doea 
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not  appear,  the  terms  of  the  provisional  order  here  are  special :  instead 
of  the  allotment  being  left  to  the  discretion  of  the  valuer,  the  lands  are 
allotted  in  an  unusual  manner ;  for  instance,  the  allotment  to  Mr.  Dis- 
raeli is  to  be  set  out  **  upon  the  common  nearest  to  his  property  at  Nap- 
hill."  The  ordinary  discretion  of  the  valuer  is  thus  controlled  by  the 
provisional  order :  but  there  is  nothing  there  to  show  that,  when  this 
direction  is  complied  with,  the  land  allotted  shall  not  be  subject  to  the 
8ame  incidents  as  if  no  such  special  provision  had  been  made.  Then, 
as  to  Mr.  Grubb,  it  goes  a  step  further :  it  defines  the  several  portions 
which  are  to  constitute  the  allotment  to  him.  I  see  nothing  in  the 
terms  of  the  order  to  show  that  the  allotment  when  made  is  not  to  be 
subject  to  all  the  ordinary  powers  of  the  valuer  in  the  discharge  of  his 
functions  under  the  act.  It  is  said  that  the  setting  out  a  private  way 
over  the  allotment  of  Mr.  Grubb  is  inconsistent  with  the  terms  and  con- 
ditions of  the  provisional  order,  not  because  the  quantity  of  the  land  is 
thereby  diminished,  but  because  of  its  deterioration  in  *value,  r*gQA 
and  because  possibly  the  valuer  might  subject  the  allotment  to  ■- 
serious  diminution  by  setting  out  several  ways  over  it.  We  cannot,  how- 
ever, contemplate  the  possibility  of  a  public  officer  being  guilty  of  such 
an  abuse  of  his  power.  I  am  clearly  of  opinion  that  there  is  no  ground 
for  a  prohibition. 

Keating,  J.(a) — I  also  am  of  opinion  that  the  commissioners  have 
not  exceeded  their  jurisdiction  in  this  case ;  and  I  arrive  at  this  con- 
clusion upon  the  construction  of  the  provisional  order,  without  pro- 
nouncing any  opinion  as  to  what  would  be  the  efiect  of  the  difierence  in 
the  phraseology  used  in  the  several  sections  of  the  8  &  9  Vict.  c.  118, 
with  reference  to  public  and  to  private  roads.  Looking  at  the  purpose 
for  which  this  provisional  order  is  made,  it  is  important  that  its  terms 
should  be  strictly  adhered  to.  It  is  in  fact  the  parliamentary  contract 
under  which  the  enclosure  is  authorized.  The  question  is,  what  did  the 
commissioners  mean  when  they  made  the  provisional  order  in  the  terms 
in  which  it  is  framed,  and  what  was  Mr.  Grubb  justified  in  understand- 
ing from  it  when  it  was  submitted  to  him  for  his  assent?  I  canncT^ 
doubt  that  these  allotments  were  directed  to  be  made  subject  to  th'* 
exercise  of  all  the  powers  of  the  enclosure  acts  as  to  details.  The  same 
terms  are  used  throughout  with  reference  to  all  the  parties  interested, 
and  they  are  adopted  from  the  statute  itself.  It  seems  to  me,  there- 
fore, that  we  should  equally  be  violating  the  language  of  the  order  and 
the  intention  of  the  statute,  if  we  were  to  hold  that  it  exempted  any  of 
the  lands  ordered  to  be  allotted  from  the  exercise  of  the  powers  con- 
ferred on  the  valuer  as  to  the  settlement  of  the  details  for  carrying  out 
the  enclosure.  These  details, — more  ^especially  as  to  the  setting  r^iggi 
out  of  private  or  occupation  roads, — couid  not  possibly  be  ascer-  ■- 
tained  beforehand.  The  rule  to  set  aside  the  writ  of  prohibition  will 
therefore  be  made  absolute. 

Lmh  submitted  that  it  was  not  a  case  for  costs. 

BoviU. — This  being  an  attempt  to  appeal  from  the  decision  of  the 
commissioners,  who  have  no  personal  interest  in  the  matter,  the  costs 
should  follow  the  result ;  otherwise,  the  burthen  will  be  cast  upon  the 
other  allottees. 

Eblb,  0.  J. — If  Mr.  Grubb  wbhes  to  declare  in  prohibition, — which 

(a)  WUlea,  J.,  wai  engftged  at  the  Central  Criminal  Court. 
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we  give  him  leave  to  do,  but  not  because  we  entertain  any  doubt, — he 
must  pay  the  costs  of  this  rule ;  if,  however,  he  assents  to  our  decision, 
there  will  be  no  costs.  Rule  accordingly. 


*«Qoi  ♦WILSON  V.  THE  LANCASHIRE  AND  YORKSHIRE 
^"^"^J        RAILWAY  COMPANY.  Feb.  11. 

The  plaintifr,  a  cap  maoufactarer  at  Cockermouth,  bought  cloth  at  Haddersfield  for  the  par- 
poee  of  making  it  np  into  caps,  which  he  was  in  the  habit  of  selling  through  tbe  country  by 
means  of  travellers.  The  cloth  was  delivered  to  the  defendants  on  the  16th  of  March  to  be 
carried  by  their  railway  to  Maryport;  but,  through  the  negligence  of  the  company's  ver- 
yants,  it  was  sent  to  Bull  Qill  station,  and  did  not  reach  the  plaintiff's  hands  until  tbe  12th 
of  April,  which  was  too  late  for  the  plaintiff's  purpose. 

In  an  action  against  the  company  for  not  delivering  the  cloth  within  a  reasonable  time, — Held,— 
in  accordance  with  tbe  rule  in  Hadley  v.  Baxendale,  9  Exch.  341 , — that  the  plaintiff  was 
entitled  to  recover  as  damages  the  amount  of  the  diminution  in  value  of  the  cloth  by  reason 
of  the  season  for  making  np  and  selling  the  caps  having  passed,  but  not  tbe  loss  of  antiri- 
pated  profits,  or  the  expenses  of  travellers  despatched  on  journeys  rendered  fruitless  by 
reason  of  the  inability  to  execute  their  orders. 

The  jury  having  found  a  verdict  for  the  plaintiff  for  80/.,  the  court,  upon  a  rule  to  reduce  tbe 
damages  to  a  nominal  sum,  proposed  to  make  the  rule  absolute  for  a  new  trial  unless  tbe 
plaintiff  would  consent  to  a  verdict  for  AOL : — Held,  that  the  plaintiff  was  still  entitled  to  the 
costs  of  the  rule,  though  he  assented  to  the  reduction. 

This  was  an  action  brought  by  the  plaintiff,  a  draper  and  cloth  cap 
manufacturer  at  Gockermouth,  in  Cumberland,  to  recover  damages 
against  the  Lancashire  <&nd  Yorkshire  Railway  Company  for  an  undue 
delay  in  the  conveyance  of  certain  cloth  from  Huddersfield  to  Cocker- 
mouth.  The  declaration  contained  two  counts.  The  first  was  a  special 
count  alleging  by  way  of  special  damage  from  the  non-delivery  of  the 
goods  in  time,  that  the  plaintiff  had  thereby  been  unable  to  sell  or  use 
any  part  of  the  cloth,  or  to  manufacture  the  same  or  any  part  thereof 
into  caps  in  time  for  the  season.  The  second  was  for  non-delivery  with- 
in a  reasonable  time.     The  defendants  pleaded  not  guilty. 

The  cause  was  tried  before  Wilde,  B.,  at  the  last  Summer  Assizes  at 
Liverpool.  The  facts  were  as  follows : — The  plaintiff  had  purchased 
cloth  at  Huddersfield  of  the  value  of  230Z.,  which  he  on  the  15th  of 
March,  1860,  caused  to  be  delivered  to  the  a^ent  of  the  defendants  at 
that  place  fo^  the  purpose  of  being  carried  by  tneir  railway  to  Maryport, 
whence  thoy  were  to  be  fetched  by  the  plaintiff's  cart.  By  some  mis- 
apprehension as  to  their  instructions,  the  agents  of  the  company,  instead 
of  forwarding  the  trusses  to  Maryport,  sent  them  to  Bull  Gill,  which 
^/toA-i  was  nearer  to  '^'Cockermouth ;  and  the  result  was,  that  the 
•^  goods  did  not  reach  the  plaintiff  until  the  12th  of  April,  whereas 
he  ought  to  have  received  them  on  the  19th  of  March.  The  result  was 
that  he  did  not  receive  the  cloth  in  time  to  manufacture  it  into  caps, 
the  season  having  passed  before  he  could  execute  the  orders  obtained 
by  his  travellers.  And,  according  to  his  evidence,  which  stood  without 
contradiction,  the  cloth  thereby  became  of  less  value  to  him  by  lOOL 
He  also  claimed  by  way  of  damages  the  loss  of  the  season,  that  is,  the 
loss  of  the  profit  he  would  have  made  by  the  sale  of  caps  that  season 
if  the  cloth  (which  could  not  be  procured  in  Gockermouth)  had  arrived 
in  due  time. 


COMMON  BENCH  REPORTS.    (9  J.  SCOTT.    N.  S.)         633 

On  the  part  of  the  defendants,  it  was  submitted  that  the  ^Moss  of  the 
season"  was  not  a  legitimate  ground  of  damage,  and  that  the  plaintiff 
could  in  no  event  be  to  more  than  nominal  damages  for  the  delay  entitled 
in  forwarding  the  cloth. 

The  jury  returned  a  verdict  for  the  plaintiff  for  SOL ;  and  the  learned 
Baron  reserved  leave  to  the  defendants  to  move  to  reduce  the  damages 
if  the  loss  of  the  season  was  not  properly  the  subject  of  damages, — the 
court  to  fix  the  amount  of  damages  or  to  direct  how  they  should  be 
ascertained,  if  they  should  be  of  opinion  that  the  case  was  one  for  more 
than  nominal  damages.(a) 

Edward  James,  Q.  C,  accordingly,  in  Michaelmas  Term  last,  ob- 
tained a  rule  nisi  to  reduce  the  damages  to  a  nominal  sum,  ^^on  the 
ground  that  the  jury  were  not  entitled  to  give  the  plaintiff  the  loss  of  his 
profits  for  the  season."  He  submitted  that  the  case  did  not  fall  within 
the  rule  laid  down  by  the  Court  of  ^Exchequer  in  Hadley  v.  Baxen-  r^^^oj^ 
dale,  9  Exch.  341.t  [Byles,  J.— The  rule  in  Hadley  v.  Baxen-  L  ^^ 
dale  is  not  a  new  one.  It  is  to  be  found  so  laid  down  in  1  Pothier  on 
Contracts,  p.  92.]  A  new  trial  was  also  moved  for  on  the  ground  that 
the  verdict  was  against  evidence :  but,  the  learned  Baron  reporting  that 
he  was  not  dissatisfied  with  the  result,  the  court  declined  to  grant  a  rule 
upon  that  ground. 

S,  Temple,  Q.  C,  and  T.  J<me9,  showed  cause. — In  estimating  the 
damages  which  the  plaintiff  was  entitled  to  for  the  delay  in  the  delivery 
of  the  cloth,  the  jury  were  well  warranted  in  taking  into  consideration 
the  deterioration  in  the  market  value  of  the  cloth  by  reason  of  the  lapse 
of  the  season  for  making  it  up  into  caps  in  the  way  of  the  plaintiff's 
trade.  It  appeared  that  the  plaintiff  was  a  cap-manufacturer  at  Cocker- 
month,  who  was  in  the  habit  of  buying  cloth  at  Huddersfield  for  the  pur- 
pose of  his  trade,  sending  out  travellers  through  the  country  to  collect 
orders;  and  that,  by  reason  of  the  delay  in  the  delivery  of  the  cloth  in 
question  by  the  defendants,  and  his  inability  to  obtain  a  supply  in  time 
elsewhere,  the  season  for  the  sale  of  the  article  was  lost,  and  the  ex- 
penses incurred  by  his  travellers  unavailing.  The  case  falls  clearly 
within  the  first  branch  of  the  rule  laid  down  by  the  Court  of  Exchequer 
in  Hadley  v.  Baxendale,  9  Exch.  341,  354, f — ''Where  two  parties  have 
made  a  contract  which  one  of  them  has  broken,  the  damages  which  the 
other  party  ought  to  receive  in  respect  of  such  breach  of  contract  should 
be  such  as  may  fairly  and  reasonably  be  considered  either  as  arising 
naturally,  t.  e.  according  to  the  usual  course  of  things,  from  such  breach 
of  contract  itself,  or  sucn  as  may  reasonably  be  supposed  to  have  been 
in  the  contemplation  of  both  parties  at  the  time  they  made  the  contract, 
as  *the  probable  result  of  the  breach  of  it."  Here  is  a  manu-  rucgoc 
facturer  ordering  goods  for  the  purpose  of  his  trade  from  the  ^ 
district  where  it  is  well  known  that  the  article  is  made :  it  follows  as  a 
natural  and  necessary  consequence  that  unreasonable  delay  will  cause 
him  to  lose  the  market  or  season  for  the  sale  of  his  goods.  There  is  no 
substantial  difference  between  loss  of  market  and  deterioration  in  the 
market  value  of  the  goods  in  consequence  of  their  non-arrival  in  time  to 
be  made  up  into  caps.  The  plaintiff  proved  that  the  difference  in  value 
was  1002. ;  and  there  was  no  evidence  the  other  way.     The  case  was 

(a)  WUHams,  J.,  observed  upon  the  moUoh  that  no  leare  ooald  properly  be  reaenred  to  reduce 
the  damages,  unless  to  a  specific  sam. 
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properly  left  to  the  jury ;  and  there  is  no  pretence  for  saying  that  the 
plaintiff  was  only  entitled  to  nominal  damages,  or  that  the  sum  the  jury 
have  given  was  excessive.  [Willes,  J. — It  is  usual  for  all  trades  to 
have  a  season.]  Each  season  brings  its  new  fashions,  and  therefore  the 
loss  of  a  season  is  the  loss  of  a  certain  profit.  [Williams,  J. — Before 
the  case  of  Hadley  v,  Baxendale,  the  jury  would  have  been  told  to  con- 
sider what  deterioration  in  value  the  goods  had  sustained  in  consequence 
of  their  not  having  arrived  in  due  time.]  That  is  substantially  the  way 
it  was  left  to  them.  Hadley  v.  Baxendale  was  confirmed  and  adopted 
by  the  Court  of  Queen's  Bench  in  Smeed  v,  Foord,  28  Law  J.,  Q.  B.  179. 
There,  the  defendant  contracted  to  deliver  to  the  plaintiff,  a  farmer,  a 
steam  thrashing-machine  within  three  weeks  from  the  24th  of  July,  but 
did  not  do  so  until  the  11th  of  September.  The  plaintiff,  as  the  de- 
fendant well  knew,  was  in  the  habit  of  thrashing  out  his  wheat  in  the 
Geld,  and  sending  it  off  at  once  to  the  market.  In  consequence  of  the 
non-delivery  of  the  machine,  it  became  necessary  to  carry  the  wheat 
home  and  stack  it.  The  wheat  was  damaged  by  exposure  to  the  weather, 
BO  that  it  was  necessary  to  dry  it  in  a  kiln,  and  the  quality  was  much 
*f)^f)1  <}®^6fioi*<^^^^9  *and  before  it  could  be  sold  the  market  price  had 
-'  fallen.  The  defendant  knew  that  the  machine  was  wanted  for 
immediate  use  at  the  time  appointed  for  the  delivery,  but  he  led  the 

flaintiff  on  from  day  to  day  to  believe  that  it  would  be  shortly  delivered, 
n  an  action  for  the  non-delivery  of  the  machine,  it  was  held,  in  accord- 
ance with  the  rule  laid  down  in  Hadley  v.  Baxendale,  that  the  plaintiff 
was  entitled  to  recover  damages  in  respect  of  the  deterioration  of  the 
quality  of  the  wheat,  in  respect  of  the  expense  of  carrying  and  stacking 
it,  and  in  respect  of  the  expense  of  kiln-drying  it,  but  not  to  damages  in 
respect  of  the  fall  in  the  market.  ^^The  rule,"  said  Lord  Campbell, 
'Ms  to  be  taken  from  the  case  of  Hadley  v.  Baxendale,  which  accords 
with  the  Code  Napoleon,(a)  with  Pothier,(6)  and  with  Chancellor 
Kent,(<;)  and  which  decides  that  the  plaintiff  is  entitled  to  receive  as  a 
compensation  such  damages  as  are  the  natural  consequences  of  the 
breach  of  the  contract,  or  such  as  may  reasonably  be  supposed  to  have 
been  in  the  contemplation  of  the  parties.  *  *  *  If  the  engine  had  been 
delivered  at  the  time  agreed  upon,  the  corn  would  have  been  thrashed 
out,  and  would  have  been  carried  to  market  in  good  condition,  instead 
of  which  it  was  damaged.  Is  not  this  injury  a  natural  consequence  of 
the  breach  of  contract  ?  and  may  it  not  reasonably  be  supposed  to  have 
been  foreseen  by  the  parties  ?"(d)  Hadley  t;.  Baxendale  was  also  recog- 
nised in  Fletcher  t;.  Tayleur,  17  C.  B.  21,  where  Jervis,  C.  J.,  in  the 
i^oKTT-i  course  of  the  argument,  suggests  that  '^  it  would  be  ^extremely 
•'  convenient  if  there  were  some  general  rule  as  to  the  measure  of 
damages  applicable  to  all  cases  of  breach  of  contract,  rather  than  that 
the  matter  should  be  left  at  large.  May  it  not  be  that  the  breach  of  a 
mercantile  contract  may  be  susceptible  of  estimation  according  to  the 
average  percentage  of  mercantile  profits  ?     Is  not  that  to  some  extent 

(a)  Cited  Sedgwick  on  Dunages,  2d  edit,  p.  S,  referring  to  Domat  Loix  Ctyiles,  Lee.  III.* 
Tit  5,  Sec.  IL,  {  2. 

(6)  I  Pothier  on  ContraeU,  p.  92. 

(c)  2  Kent's  Comm.,  8th  edit  626  n. 

{d)  And  see  Bramley,  app.,  Chesterton,  resp.,  2  C.  B.  N.  6.  592  (B.  C.  L.  R.  rot  S9);  Port- 
man  r.  Middleton,  4  C.  B.  K.  S.  322  (E.  C.  L.  R.  toL  93). 
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the  result  of  Hadley  v  Baxendsle?"  Willes,  J.,  says:  "It  might  be  a 
convenient  rule,  if,  as  suggested  by  my  Lord,  the  measure  of  damages  in 
Buch  a  case  as  this  was  held  by  analogy  to  be  the  average  profit  made 
by  the  use  of  such  a  chattel."  [Willes,  J. — Fletcher  v.  Tayleur  is  no 
authority  upon  this  subject:  it  was  a  mere  suggestion.  Btlbs,  J. — 
Suppose  the  goods  were  never  delivered  at  ail ;  would  the  proper  mea- 
sure of  damages  be  the  value  at  the  time  of  the  delivery  of  the  goods  to 
the  carrier,  or  their  value  at  the  time  and  place  where  they  ought  to 
have  been  delivered?]  Their  value  at  the  time  and  place  where  the 
goods  ought  to  have  been  delivered.  The  rule  in  Hadley  v.  Baxendale 
was  also  recognised  in  Le  Peintur  v.  The  South  Eastern  Railway  Com- 
pany, 2  Law  Times  (N.  S.)  170,  and  Dingle  v.  Hare,  7  C.  B.  N.  S.  14,^ 
(E.  G.  L.  R.  vol.  97).  The  plaintiff  is  clearly  entitled  to  recover  con. 
pensation  for  the  substantial  injury  which  he  has  sustained :  and,  if  so, 
who  but  the  jury  are  the  proper  persons  to  estimate  it?  No  loss  of 
anticipated  profits  appears  to  have  been  taken  into  consideration. 
[Btlbs,  J. — ^I  must  confess  I  do  not  see  upon  what  principle  we  are  to 
say  that  the  jury  have  awarded  a  wrong  measure  of  damages  in  this 
case.] 

Edward  Jamet^  Q.  C,  in  support  of  his  rule. — Loss  of  profit  cannot, 
consistently  with  the  rule  laid  in  Hadley  v.  Baxendale,  9  Exch.  841, f 
be  taken  into  consideration  in  estimating  the  damages  in  a  case  of  this 
sort.  The  jury  were  not  warranted,  therefore,  in  giving  *the  r^coo 
plaintiff  anything  for  the  loss  of  market.  [Williams,  J. — The  ^ 
plaintiff  was  not  entitled  to  anything  for  loss  of  profits :  but  he  was 
entitled  to  recover  as  damages  the  difference  between  the  original  value 
of  the  cloth,  and  the  diminished  value  occasioned  by  the  loss  of  the 
season  which  resulted  to  him  from  the  unreasonable  delay  in  the  delivery 
of  it.  Btlbs,  J. — I  believe  we  are  all  of  opinion  that  the  plaintiff  was 
not  entitled  to  anything  for  loss  of  profits :  but  it  must  not  be  assumed 
that  loss  of  profits  and  diminution  of  value  mean  the  same  thing.]  The 
loss  of  a  market  cannot  according  to  Hadley  v.  Baxendale  form  a  ground 
of  danaage.  In  Smeed  t;.  Foord,  28  Law  J.,  Q.  B.  178,  one  ground  of 
damage  was  the  loss  of  market.  And  Crompton,  J.,  says :  ^^  I  think 
we  must  not  extend  Hadley  v.  Baxendale  any  further  than  it  has  been 
carried  at  present.  The  present  case  is  one  where  the  contract  was  for 
a  particular  article  wanted  for  a  particular  purpose ;  and  there  may  be 
a  great  difference  betwc  -i  a  case  in  which  a  person  delivers  an  article 
to  a  carrier  to  be  conveyed  by  him,  and  a  case  where  there  is  a  contract 
between  two  parties  both  of  whom  know  what  the  state  of  things  is  at 
the  time  the  contract  is  made.  We  are  bound  by  the  decision  as  far  as  it 
goes ;  and  it  is  clear  law  as  respects  the  proximate  natural  damages 
ariaing  from  the  breach  of  contract ;  and  we  cannot  complain  of  the 
other  branch  of  the  rule,  that  the  damages  should  be  such  as  may  rea- 
sonably be  supposed  to  have  been  in  the  contemplation  of  both  parties, 
because  that  only  means  that  they  should  be  such  as  are  natural,  and 
such  as  the  parties  would  naturally  look  for.  I  should  tell  the  jury 
that  they  ought  to  give  the  plaintiff  such  damages  as  were  the  natural 
consequences  of  the  breach  of  contract,  but  it  is  doubtful  whether  any- 
thing more  than  the  general  rule  ought  to  be  laid  down."  And  Hill, 
#.,  adds:  *'In  Hadley  v.  "*" Baxendale,  Lord  Wensleydale  called  r^goq 
utention  (28  Law  J.,  Exch.  181)  to  the  distinction  which  has  ■-    ^ ' 
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been  adverted  to  by  my  Brother  Crompton.  He  said :  "  In  a  contract 
to  build  a  mill,  the  builder  knows  that  a  delay  on  his  part  will  result  in 
a  loss  of  business ;  but  a  carrier  contracting  to  carry  a  shaft  or  wheel 
does  not  estimate  in  his  mind  the  consequential  damages  by  the  loss  of 
trade  arising  from  the  loss  or  damage  of  the  article/'  Le  Peintur  v. 
The  South-Eastern  Railway  Company,  2  Law  Times  (N.  S.)  170,  is  a 
strong  authority  for  the  defendants  upon  the  subject  of  loss  of  profits. 
It  was  there  held,  that,  where  goods  are  delayed  in  the  carriage,  the 
carriers  are  not  responsible  for  loss  of  wages  of  workmen  kept  unem- 
ployed by  reason  of  the  delay  in  the  arrival  of  the  goods,  or  the  loss 
of  profit  by  reason  of  such  goods  not  being  worked  up  and  sold  in  the 
course  of  trade, — the  court  saying  that  they  coald  not  grant  a  rule 
without  overruling  the  decision  in  Hadley  v.  Baxendale.  [Williams, 
J. — What  principle  is  to  guide  us  in  estimating  the  damages  the  plain- 
tiflf  has  sustained  ?  Keating,  J. — There  was  no  evidence  in  Le  Peintur 
V.  The  South-Eastern  Railway  Company  that  the  skins  were  not  fully  as 
valuable  as  they  would  have  been  if  they  had  arrived  fourteen  days 
earlier.]  The  onus  of  showing  the  principle  upon  which  the  damage  is 
to  be  estimated  lay  on  the  plaintifi*,  and  he  has  left  it  in  doubt.  In 
Hamlin  v.  The  Great  Northern  Railway  Company,  1  Hurlst.  &  N.  409,t 
which  was  an  action  for  delaying  a  passenger  on  a  railway  journey,  there 
being  no  train  to  take  the  plaintiflf  on  as  stated  in  the  time-bill  published 
by  the  company.  Pollock,  C.  B.,  says :  ^*  In  actions  for  breaches  of  con- 
tract, the  damages  must  be  such  as  are  capable  of  being  appreciated  or 
estimated.  Mr.  Wilde  was  invited  at  the  trial  to  state  what  were  the 
damages  to  which  the  plaintifi"  was  entitled.  He  said,  general  damages. 
*6401  '^^^  '^plaintiff  is  entitled  to  nominal  damages  at  all  events,  and 
-'  such  other  damages  of  a  pecuniary  kind  as  he  may  have  really 
sustained  as  a  direct  consequence  of  the  breach  of  contract.  Each  case 
of  this  description  must  be  decided  with  reference  to  the  circumstances 
peculiar  to  it :  but  it  may  be  laid  down  as  a  rule  that  generally  in  ac- 
tions upon  contracts  no  damages  can  be  given  which  cannot  be  stated 
specifically,  and  that  the  plaintiff  is  entitled  to  recover  whatever  dam- 
ages naturally  result  from  the  breach  of  contract,  but  not  damages  for 
the  disappointment  of  mind  occasioned  by  the  breach  of  contract.(a) 

Oray^  Amicus  Curiae,  referred  to  a  case  of  Oee  v.  The  Lancashire 
and  Yorkshire  Railway  Company,  since  reported  6  Hurlst.  &  N.  211.t 
There,  the  plaintiffs  delivered  to  the  defendants,  who  were  carriers,  ten 
tons  of  cotton,  to  be  carried  from  Liverpool  to  Oldham.  In  the  usual 
course  the  cotton  should  have  been  received  on  the  following  day,  but  it 
did  not  in  fact  arrive  till  four  days  afterwards.  In  consequence  of  the 
delay,  a  new  mill  of  the  plaintiffs  was  stopped  for  want  of  cotton  to  go 
on  with.  At  the  time  of  the  delivery  of  the  cotton  to  the  defendants 
nothing  was  said  as  to  the  particular  inconvenience  likely  to  result  from 
the  delay  in  forwarding  it :  but,  on  the  day  before  it  was  delivered  to 
the  defendants,  and  repeatedly  on  each  succeeding  day  until  it  arrived 
at  Oldham,  one  of  the  plaintiffs  called  to  inquire  about  it,  and  on  each 
occasion  told  the  manager  of  the  goods  department  at  the  Oldham  sta* 
tion  that  the  mill  was  at  a  stand  solely  on  account  of  the  non-delivery 
of  the  cotton.     In  an  action  against  the  defendants  for  neglect  in 

(a)  S«e  Sedgwiek  on  Damagw,  3d  edit  71,  72,  oiting  Fraeman  v.  Sha(^  3  Barb.  8.  G.  R.  434. 
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♦delivering  the  cotton,  the  plaintiffs  proved  that  during  the  time  r*^-^ 
the  mill  was  at  a  stand  they  had  paid  in  wa^es  7Z.,  and  that  the  ^ 
profit  which  would  have  been  made  if  the  mill  had  been  at  work  was  77. 
10«.  The  judge  of  the  county  court  told  the  jury  that  when,  as  in  the 
present  case,  by  the  neglect  of  a  carrier,  a  man  had  no  material  to  carry 
on  his  business,  he  had  a  right  to  charge  as  legal  damage  such  loss  as 
naturally  and  immediately  arose  from  stopping  the  mill ;  that  the  plain- 
tiffs were  entitled  to  the  money  they  had  actually  paid  as  wages,  7Z.,  and 
that  the  profit  which  the  plaintiff's  would  have  made  was  a  fair  subject 
of  calculation,  and  the  jury  should  therefore  ffive,  over  and  above  the 
7/.,  such  amount  as  would  be  the  actual  loss  and  detriment  the  plaintiffs 
bad  suffered  by  the  non-arrival  of  the  cotton  in  due  course.  Upon  an 
appeal  against  this  ruling,  the  Court  of  Exchequer  held  that  the  judge 
had  misdirected  the  jury,  and  that  the  plaintiffs  were  not  entitled  to  the 
amount  of  wages  paid  and  of  the  profits  lost,  as  legal  damage^  inasmuch 
as  it  assumed  that  the  stoppage  of  the  mill  arose  entirely  from  the  non- 
delivery of  the  cotton,  when  in  fact  it  arose  partly  from  that  and  partly 
from  the  plaintiffs  having  no  cotton  to  go  on  with. 

Williams,  J. — As  I  collect  from  the  report  of  the  learned  judge  in 
this  case,  the  jury  appealed  to  him  for  information  as  to  how  they  were 
to  assess  the  damages,  and  were  informed  by  him  that  they  were  at 
liberty  to  take  into  consideration  the  fact  that  the  plaintiff*  had  lost  the 
season   in  consequence  of  the  non-arrival  of  the  cloth  in  due  time. 
Acting  upon  that  information,  the  jury  found  a  verdict  for  the  plaintiff 
with  802.  damages.     Now,  if  by  the  expression  *^  loss  of  the  season,'* 
the  jury  were  induced  in  assessing  the  damages  to  take  into  their  con- 
sideration the  profits  which  the  ^plaintiff"  might  have  made  by  the  rn^oAn 
manufacture  and  sale  of  caps  if  the  material  had  reached  his  ^ 
hands  in  due  time,  we  are  all  of  opinion  that  they  would  have  miscon- 
ceived the  proper  principle  on  which  the  damages  were  to  be  estimated, 
and  that  there  would  be  a  failure  of  justice  if  the  verdict  were  allowed 
to  stand.     But,  if  we  are  to  assume  the  meaning  of  ^'  loss  of  the  season'* 
to  be  that  the  goods  by  reason  of  their  not  having  been  delivered  in  due 
time  had  become  lessened  in  value,  that  is,  if  in  consequence  of  the 
delay  they  had  become  of  less  value  to  the  plaintiff,  because  the  articles 
to  be  made  up  would  be  less  marketable  as  the  time  for  finding  custom- 
ers for  them  had  gone  b^,  and  so  the  goods  were  left  in  the  plaintiff's 
hands  deteriorated  or  diminished  in  value,  then  we  do  not  think  there 
was  any  mistake  in  point  of  law  in  the  direction  of  the  learned  judge. 
Two  questions  of  law  were  raised  during  the  argument  on  the  part  of 
the  defendants.     The  first  was,  whether  in  a  case  like  this,  of  an  action 
against  a  common  carrier  for  negligence  in  not  delivering  goods  intrusted 
to  him  within  a  reasonable  time,  the  consignee  has  a  right  to  claim  in 
the  shape  of  damages  the  profit  he  would  have  made  upon  the  sale  of 
them  if  they  had  been  delivered  in  proper  time.     We  are  all  of  opinion 
that  he  is  not.     Then  comes  the  other  question,  whether  he  is  entitled 
to  recover  the  difference  between  the  value  of  the  goods  to  him  if  they 
had  been  delivered  in  proper  time,  and  their  value  at  the  time  when 
they  were  actually  delivered.     I  am  of  opinion  that  the  consignee  i^ 
entitled  to  recover  such  difference  in  value.     If  it  were  otherwise,  great 
injustice  would  be  done ;  for  instance, — to  put  a  familiar  case, — suppose 
a  tradesman  at  a  fashionable  watering  place  sends  an  order  to  a  ware- 
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houseman  in  London  for  a  quantity  of  ribbons  or  other  fancy  goods,  and 
*M^1  they  are  delivered  to  a  ^carrier  so  that  they  ought  to  reach  him 
-^  at  the  beginning  of  the  season,  and  through  the  negligence  of  the 
carrier  their  delivery  is  delayed  until  the  season  is  over,  so  that  the  op- 
portunity for  offering  them  for  sale  is  lost,  and,  as  their  novelty  or 
fashion  are  gone,  they  remain  on  hand  materially  diminished  in  value, 
would  it  not  be  unjust  if  the  carrier  were  not  made  liable  in  damages  for 
the  loss  which  thus  resulted  from  his  negligence  ?     Applying  that  to  the 
present  case,  it  appears  from  the  plaintiff's  evidence,  that,  if  the  cloth 
in  question  had  been  delivered  in  due  course,  so  as  to  enable  him  to 
make  it  up  into  caps  for  the  season,  its  value  to  him  would  have  been 
about  280Z. ;  but  that,  by  reason  of  the  time  which  had  been  suffered  to 
elapse  before  the  cloth  was  delivered,  it  was  worth  only  ISO/.     That 
evidence  was  left  to  the  jury,  and  they  must  have  taken  it  into  their 
consideration.     It  was  evidence  for  the  jury  that  the  defendants,  by 
reason  of  their  negligence,  delivered  the  cloth  to  the  plaintiff  at  a  time 
when  its  value  was  less  by  100/.  than  it  would  have  been  if  they  had 
been  guilty  of  no  negligence.     But  it  is  contended  on  the  part  of  the 
defendants,  that,  whatever  may  be  the  dictates  of  justice  in  the  matter, 
such  damages  cannot  be  awarded  to  the  plaintiff  without  violating  the 
rule  laid  down  by  the  Court  of  Exchequer  in  Hadley  v.  Baxendale,  9 
Exch.  841. t     It  seems  to  me,  however,  that  we  shall  not  violate  that 
rule  if  we  hold  that  the  plaintiff  is  entitled  to  recover  damages  in  respect 
of  such   deterioration   in  value.     It  is   a   damage   which   fairly  and 
naturally  in  the  usual  course  of  things  may  be  said  to  arise  from  the 
defendants*  negligence ;  for,  if  the  goods  are  not  delivered  at  the  time 
they  are  expected,  the  delay  must  necessarily  superinduce  a  consider- 
able diminution  in  their  value  in  the  plaintiff's  hands.     Looking,  how- 
*6441   ^^^^'  ^^  ^^^  evidence  of  the  plaintiff,  and  *at  the  amount  of 
-*  damages  awarded  by  the  jury,  which  certainly  is  very  consider- 
able, looking  also  at  the  ambiguity  of  the  expression  *Moss  of  the 
season,"  which  may  mean  either  loss  of  profits  of  the  season  or  loss  by 
depreciation  in  market  value,  one  cannot  but  conceive  it  to  be  possible 
that  the  jury  may  have  been  under  some  misapprehension ;  and  there- 
fore I  am  inclined  to  think  that  justice  will  be  best  administered  in  this 
particular  case  by  our  making  the  rule  absolute  for  a  new  trial  unless 
the  plaintiff  will  consent  to  the  verdict  being  reduced  to  40/. 

WiLLEB,  J. — ^I  am  of  the  same  opinion.  It  appears  to  me  that  the 
damage  in  respect  of  the  goods  being  depreciated  in  value  in  conse- 
quence of  their  arrival  at  a  time  when  they  were  less  in  demand  and 
less  capable  of  being  applied  usefully  by  the  plaintiff,  is  the  ordinary, 
natural,  and  immediate  consequence  of  the  delay,  for  which  the  carrier 
is  answerable.  I  think  it  may  be  put  as  matter  of  ordinary  experience, 
ehat,  amongst  the  causes  of  the  fluctuations  in  price  to  which  merchan- 
dise is  subject,  is  the  fact  that  certain  goods  are  more  in  demand  at  one 
time  than  at  another,  in  consequence  of  their  being  more  capable  of 
being  disposed  of  upon  advantageous  terms.  It  appears  lo  me  that  that 
IS  matter  of  ordinary  experience  and  knowledge,  and  that  a  loss  thus 
arising  may  well  be  said  to  be  the  direct  and  immediate  consequence  of 
an  unreasonable  delay  in  the  carriage  and  delivery  of  goods.  If,  there- 
fore, the  damages  were  assessed  by  the  jury  in  this  case  with  a  view  to 
the  diminished  value  of  the  cloth  from  that  cause,  it  seems  to  me  that 
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they  were  properly  assessed.  But,  for  the  reasons  stated  by  my  Brother 
Williams,  it  may,  I  think,  be  doubted  whether  the  jury  may  not  have 
taken  into  consideration  the  loss  of  profits  which  the  plaintiff  might 
have  ^acquired  by  the  making  up  and  sale  of  the  caps.  That  r^e/^^^ 
clearly  would  not  be  properly  admissible  as  a  ground  of  damage :  *- 
it  would  be  inadmissible  by  reason  of  remoteness ;  and  I  do  not  think 
that  any  amount  of  notice  would  suffice  to  fix  the  defendants  with  that. 
The  court,  however,  has  power  by  the  terms  of  the  reservation  to  deal 
equitably  with  the  amount ;  and  I  think  that  the  sum  proposed  by  my 
Brother  Williams  will  be  the  best  result,  and  will  meet  the  justice  of 
the  case. 

Byles,  J. — I  am  of  the  same  opinion.     Whatever  weight  may  be 
given  to  the  suggestion,  that,  in  laying  down  rules  for  the  assessment 
of  damages  for  the  breach  of  a  contract,  unnecessary  difficulties  and 
refinements  have  been  introduced,  the  case  of  Hadley  t;.  Baxendale,  9 
Exch.  841,t  has,  I  apprehend,  definitively  laid  down  the  rule,  and  upon 
that  principle  we  must  decide  the  present  case.     It  is  there  said,  that, 
^^  where  two  parties  have  made  a  contract  which  one  of  them  has  broken, 
the  damages  which  the  other  party  ought  to  receive  in  respect  of  such 
breach  of  contract  should  be  such  as  may  fairly  and  reasonably  be  con- 
sidered either  as  arising  naturally,  t.  e.,  according  to  the  usual  course 
of  thjngs,  from  such  breach  of  contract  itself,  or  such  as  may  reasona- 
bly be  supposed  to  have  been  in  the  contemplation  of  both  parties  at 
the  time  they  made  the  contract,  as  the  probable  result  of  the  breach 
of  it."     I  agree  with  Mr.  James^  that,  as  the  defendants  here  knew 
nothing  about  the  nature  of  the  goods  or  of  the  plaintiff's  occupation, 
profits  which  might  have  accrued  from  making  up  the  cloth  into  caps 
and  selling  them,  clearly  were  not  within  the  contemplation  of  both 
parties  at  the  time  they  made  the  contract,  as  the  probable  result  of  the 
breach  of  it ;  and  therefore  loss  of  profits  could  not  properly  enter  into 
*the   consideration  of  the  jury  in  assessing  the  damages  here.  r^e^Ao 
The  difficulty,  however,  is,  to  distinguish  between  loss  of  profits  '- 
and  the  difference  between  the  exchangeable  value  of  the  goods  when 
received  by  the  carriers,  or  rather  when  they  ought  to  have  been  deli- 
vered by  them,  and  when  they  were  actually  delivered.     Profits  include 
the   increased  value  arising  from  the  purpose  to  which  the  plaintiff 
intended  to  apply  the  goods :  whereas,  diminution  in  exchangeable  value 
is  only  something  subtracted  from  the  inherent  value  of  the  articles 
themselves.     When  thoroughly  considered,  this,  I  think,  will  be  found 
to  be  a  sound  distinction.     It  is  admitted  that  deterioration  in  quality  is 
to  be  taken  into  account  in  estimating  the  damage  the  plaintiff  has  sus- 
tained ;  it  is  admitted  also  that  loss  or  diminution  in  the  quantity  is  to 
be  taken  into  account :  and  I  do  not  see  why  a  loss  in  the  exchangeable 
value  of  the  goods  should  not  also  be  taken  into  account.     For  these 
reasons,  I  am  of  opinion  that  the  plaintiff  was  entitled  to  substantial 
damages  in  this  case :  but  I  cannot  help  thinking  with  the  rest  of  the 
coart  that  it  is  highly  probable  that  the  jury  may  have  taken  into  the 
account  the  loss  of  prospective  profits.     We  must  therefore  do  the  best 
we  can  ;  and,  under  the  circumstances,  it  seems  to  me  that  justice  will 
be  done  to  both  parties  if  the  verdict  is  allowed  to  stand  for  402. 

Kbatinq,  J. — I  entirely  agree  in  the  conclusion  at  which  the  rest  of 
the  court  have  arrived.     There  is  undoubtedly  some  difficulty  in  apply- 
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ing  the  rule  in  Hadley  v,  Baxendale  to  each  particular  case.    It  is 
agreed  that  the  plaintiflf  cannot  recover  any  damages  for  loss  of  profits. 
But  it  was  contended  bj  Mr.  James  that  the  jury  could  not  give  more 
than  nominal  damages  without  giving  profits.     I  must  confess  I  at  first 
*f)4.71  ^^^^  some  difficulty  in  excluding  the  loss  of  profits  from  the  *cal- 
-<  culation,  when  considering  the  deterioration  in  value.     But  that 
difficulty  has  been  removed  by  what  has  fiillen  from  the  other  members 
of  the  court :  and  I  agree  with  them,  that,  in  estimating  the  damages 
the  plaintiff  has  sustained  from  the  delay  in  delivering  the  goods,  the 
jury  were  justified  and  indeed  bound  to  take  into  their  consideration  the 
difference  between  their  exchangeable  value  at  the  time  they  arrived 
and  their  value  at  the  time  they  ought  to  have  arrived.     In  truth,  to 
come  to  the  conclusion  to  which  Mr.  James's  argument  would  lead  us, 
viz.,  that  the  plaintiff  was  only  entitled  to  nominal  damages,  would  be 
applying  the  rule  in  Hadley  v,  Baxendale  to  establish  an  absurdity.   It 
would  in  effect  come  to  this,  that  a  carrier  would  be  liable  for  the  con- 
sequences of  his  negligence  where  the  result  was  a  deterioration  in  the 
quality  or  quantity  of  the  article,  and  yet  would  be  liable  only  to  nominal 
damages  for  any  other  description  of  injury.     It  seems  to  me  that  the 
rule  in  Hadley  v.  Baxendale  never  was  intended  to  lead  to  any  such  prac- 
tical absurdity  and  injustice ;  and  that,  according  to  that  rule,  the  true 
measure  of  damages  in  a  case  like  the  present,  is,  the  difference  in  the 
exchangeable  value  of  the  article. 

The  plaintiff  consenting  to  the  terms  proposed,      Rule  discharged. 

James  submitted,  that,  inasmuch  as  the  rule  was  virtually  made  abso- 
lute, there  should  be  no  costs. 

Per  Curiam. — You  moved  to  reduce  the  verdict  to  nominal  damages, 
and  you  have  failed.     The  plaintiff  must  have  the  costs  of  the  rule. 

Rule  accordingly. 


^^-ft,  *In  the  Matter  of  THE  HAINAULT  FOREST  ACT,  1858. 
^*^-l  Jan.  21. 

The  forest  of  Hainaulty  at  the  time  of  the  passing  of  the  disafforesting  aot>  14  A  15  Vict  e.  43, 
comprised  certain  open  commonable  lands,  called  the  King's  Forest  or  King's  Woods,  in  the 
parishes  of  Barking  and  Dagenham  (within  the  manor  of  Barking),  containing  2842  scree, 
and  another  tract  of  waste  in  the  parishes  of  Cbigwell,  Lambonrne,  and  Stapleford  Abbott;, 
consisting  of  1104  acres,  and  also  a  piece  of  woodland  called  Tom's  Wood  Hill  containing 
about  44  acres.  The  rest  of  the  forest  consisted  of  enclosed  land  in  the  sereral  parishes  of 
Barking,  Dagenham,  Chigwell,  Lambonme,  and  Stapleford  Abbotts. 

Bj  the  21  A  22  Vict.  o.  37,  '*  an  act  to  provide  for  the  allotment  of  the  oommonable  lands 
within  the  boundaries  of  the  late  forest  of  Hainault," — after  reciting,  amongst  other  things, 
that  there  were  within  the  boundaries  of  the  late  forest  of  Haiuault,  in  addition  to  the  common- 
able lands  within  that  part  of  the  said  forest  which  is  situate  within  the  parishes  of  Barking 
and  Dagenham,  and  usually  known  as  the  King's  Forest  or  King's  Woods,  divors  other  eom- 
monahle  lands  situate  in  rarious  other  parishes,  and  that  doubts  existed  whether  the  Crown 
and  the  persons  possessing  rights  of  common  within  the  boundaries  of  the  said  late  forest  were 
entitled  to  exercise  them  over  all  commonable  lands  within  the  boundaries  of  such  forest,  or 
only  over  such  t>f  the  said  oommonable  lands  as  lay  in  the  same  parish  or  dutrict  as  the  lands 
in  respect  of  which  such  rights  were  claimed,  and  that  it  was  expedient  that  proTision  should 
be  made  for  setting  out  a  part  of  the  unallotted  portion  of  the  King's  Forest  or  King's  Woodi, 
sontaining  060a.  3r.  17/».,  to  the  Crown  and  other  the  persons  entitled  to  eommon  of  estovers 
or  fuel  assignments,  and  for  dividing  and  allotting  such  part  between  them  in  satisfaction  of 
their  said  rights,  and  that  it  was  also  expedient  to  ascertain  and  define  the  commonable  lands 
within  the  boundaries  of  the  said  late  forest, — it  was  by  s.  6  enacted  that  the  commissioner 
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•ppointed  to  carry  tbe  act  into  execution  **  should  cause  a  plan  to  be  made  showing  what 
commoQable  lands  wore  then  situate  within  the  boundaries  of  the  King's  Forest  or  King's 
Woods,  as  such  several  boundaries  were  respectively  defined  by  the  award  of  the  commissioners 
mentioned  in  the  said  act  (14  A  15  Vict.  c.  43)  and  the  plan  therein  referred  to,  and  that  the 
plan  so  to  be  made  should  also  show  the  said  unallotted  lands  containing  969a.  3r.  17/>.  in  the 
King's  Forest  or  King's  Woods,  and  what  portions  thereof  had  been  allotted  to  the  said  fuel 
rights,  Ac ;  and  further,  that  the  said  commissioner  should  ascertain  and  determine  by  his 
award  thereby  directed  to  be  made,  whether  the  rights  of  common,  or  any  of  them,  other  than 
the  said  fnel  rights,  in  the  said  late  forest  of  Hainanlt,  exUnd  indUeriminaUly  over  alt  the  aaid 
eommonahU  land*  tokiek  kt  migktfind  to  he  tttuate  teitkin  the  bounduriee  of  tke  eaid  late/oreety 
including  tke  unallotted  portion  of  tke  King'e  Foreet  or  King*9  Woodt,  or  wketker  auek  t-igkttf  or 
any  oftkem,  are  limited  to  tke  eommone  in  tke  particular  pariek,  dietriet,  or  place  in  wkick  are 
•ituate  tke  land*  in  reepeet  of  whiek  tke  rigkte  are  claimedy  or  tekat  ia  tke  nature  o/  tuck  rigkte  ; 
and  that,  in  case  the  said  couimissioner  should  find  that  the  rights  of  common^  or  any  of 
them,  are  exeroiseable  gciiiM-utly  over  all  the  commonable  lands  within  the  said  late  forest,  or 
over  any  other  commonabiti  lauds  than  those  in  the  parish,  district,  or  place  in  respect  of  which 
the  rights  exist,  or  if  the  commissioner  should  find  that  the  inhabitants  of  the  parish  in  which 
the  commonable  lands  in  the  King's  Forest  or  King's  Woods  are  situate  are  alone  entitled  to 
rights  of  common  over  such  lands,  then  the  said  commissioner  should  by  his  award  set  out  a 
specific  portion  of  the  said  commonable  lands  in  any  part  of  the  said  late  forest  of  Hainault 
to  each  parish,  district,  or  place  in  which  the  inhabitants  have  rights  of  common,  as  and  for  a 
common  for  such  parish,  district,  or  place,  and  thenceforth  the  right  of  such  parish,  district,  or 
place,  or  of  the  persons  therein  entitled  to  any  such  rights  of  common,  should,  as  regards  such 
rights  of  common,  be  confined  to  such  specific  portion  so  set  out  and  apportioned  as  aforesaid, 
and  in  lieu  of  the  general  or  other  right  of  common  over  the  whole  or  any  part  of  the 
unenclosed  lands  aforesaid ;  and  that  all  rights  of  intercommonage  should  upon  the  execution 
of  tho  commissioner's  award  cease  and  determine,  and  such  allotments  of  specific  rights  of  com- 
mon in  respect  of  each  such  parish,  district,  or  place  should  be  made  with  reference  to  the 
whole  amount  of  commonable  land  and  the  extent  of  the  rights  of  the  commoners  in  respect 
of  each  such  parish,  district,  or  plaoe  for  which  an  allotment  should  be  so  made  as  aforesaid ; 
and  that  his  decision  in  the  premises  should  be  final  and  binding  on  all  parties," — subject  to 
a  case  to  be  stated  for  the  opinion  of  the  Court  of  Common  Pleas.  And  it  was  further  pro- 
vided that  "  all  encroachments  made  since  the  award  of  the  commissioners  under  the  14  ft  16 
Vict.  e.  43  on  any  part  of  the  said  969a.  3r.  '7p.  within  the  boundaries  of  the  King's  Forest 
or  King's  Woods  should  be  deemed  to  be  part  of  the  lands  to  be  allotted  under  the  provisions 
of  the  said  acL" 

The  evidence  as  to  the  rights  of  common  of  the  commoners  of  the  five  parishes  of  Barking, 
Dagenham,  Chigwell,  Lamboumo,  and  Stapleford  Abbotts,  consisted  of  acts  of  user  for  more 
than  sixty  years  previously  to  and  down  to  the  time  of  the  disafibrestation,  and  was  to  this 
effect, — that  a  reeve  was  appointed  for  each  of  the  five  parishes,  whose  duty  it  was  to  mark 
the  catUe  of  the  persons  entitled  to  oommon  in  their  respective  parishes ;  that  the  marking 
nsually  took  place  near  the  boundary  of  the  King's  Forest  or  King's  Woods,  and  within  the 
parish  to  which  tho  cattle  so  marked  belonged ;  that  the  cattle  were  generally  turned  out  at 
the  spot  where  they  were  marked,  and  then  went  where  tkeg  pleaeed, — those  turned  on  to  the 
King's  Forest  or  King's  Woods  straying  all  over  the  other  commonable  land  in  the  forest  in 
tbe  parishes  of  Chigwell,  Lam  bourne,  and  Stapleford  Abbotts,  and  those  turned  on  to  the 
commonable  lands  in  the  last-mentioned  parishes  straying  over  the  King's  Forest  or  King's 
Woods. 

The  oommissioner  by  his  award  found  that  **  the  rights  of  oommon  which  are  exeroiseable  in 
%«apect  of  those  parts  or  districts  of  the  several  parishes  of  Barking,  Dagenham,  Stapleford 
Abbotts,  Lambourne,  and  Chigwell,  which  lie  within  the  boundaries  of  the  said  forest,  as  ascer- 
tained as  aforesaid,  are  exercised  exclusively  over  the  commons  or  commonable  land  here- 
inbefore mentioned  situate  within  such  last-mentioned  parishes,  including  the  King's  Forest 
or  King's  Woods ;  and  that  the  last-mentioned  rights  of  common,  or  any  of  them,  are  not 
limited  to  the  commons  in  the  particular  parish,  district^  or  place,  in  which  are  situate  the 
lands  in  respect  of  which  the  said  rights  are  claimed ;  but  that  the  said  rights  claimed  for 
each  of  the  last -mentioned  parishes,  districts,  or  places,  extend  indiscriminately  and  gene- 
rally over  all  the  said  commons  or  commonable  land  in  each  and  every  of  the  same  parishes, 
diatriets,  or  places,  including  the  King's  Forest  or  King's  Woods :" — 

Held,  upon  a  case  stated  for  the  opinion  of  the  court, — that  the  decision  of  the  commissioner 
waa  warranted  by  the  evidence,  and  the  matter  within  his  jurisdiction. 

As  to  9om'8  Wood  Hill,— which  consisted  principally  of  bushes  and  fern,  with  some  small 
pieces  of  open  pasture, — the  evidence  of  user  was  similar  to  that  relating  to  the  rest  of  the 
nnenclosed  lands :  but  it  appeared  in  addition,  that,  in  1827,  fifteen  acres  of  it  (not  now  in 
queation)  baa  been  enclosed  by  a  former  owner  without  interruption,  and  that,  in  1856,  other 
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eight  Aores  of  it  had  heen  exchanged  bj  the  present  owner  for  other  land  belonging  to  the 
oommissioners  of  wooda  and  forests,  and  that  the  residue  was  then  enclosed  together  with  the 
land  acquired  by  the  exchange  : — 
Held,  that  there  was  nothing  in  the  eridence  to  take  Tom's  Wood  Hill  out  of  the  general  deci- 
sion of  the  commissioner. 

The  following  case  was  stated  for  the  opinion  of  this  coart : — 
By  an  act  of  parliament  (14  k  15  Vict.  c.  43),  intituled  "  An  act  for 
*fi4.Q1   disafforesting  the  forest  of  Hainault,  *in  the  county  of  Essex," — 

^  after  reciting  that  the  Queen's  most  excellent  Majesty,  in  right 
of  her  Crown,  was  or  claimed  to  be  seised,  to  herself,  her  heirs  and 
successors,  of  and  in  Waltham  Forest,  formerly  called  The  Forest  of 
Essex,  one  portion  of  trhich  was  usually  called  or  known  by  the  name 
of  Hainault  Forest ;  and  that  Her  Majesty,  in  right  of  her  Crown,  was 
or  claimed  to  be  seised,  to  herself,  her  heirs  and  successors,  of  the  soil 
*B^01   ^^  ^^^^  portion  of  the  said  parish  of  ^Hainault,  which  was  com- 

■I  monly  called  The  ICing's  Forest  or  King's  Woods,  and  of  the 
timber  and  other  trees,  bushes,  and  underwood  standing  and .  growing 
thereon;  and  that  the  said  forest  of  Hainault  was  subject  to  divers 
claims  of  rights  of  commons  and  other  rights  and  interests  of  her  Ma- 
jesty and  of  divers  of  her  Majesty's  subjects  in  and  over  the  same; 
and  reciting  further  that  her  Majesty  had  been  graciously  pleased  to 
signify  her  consent  that  the  said  forest  should  be  disafforested,  and  that 
an  allotment  should  be  made  to  her  Majesty  in  respect  of  her  forestal 
estate,  rights,  and  interests  in  and  over  the  said  forest  of  Hainault, — ^it 
was  enacted,  amongst  other  things,  that  the  provisions  of  the  said  act 
should  be  carried  into  execution  by  commissioners  to  be  appointed  as 
therein  mentioned,  and  that  the  commissioners  of  the  said  act  should 
proceed  to  ascertain  the  boundaries  of  the  said  forest  of  Hainault,  and 
also  of  that  portion  of  the  forest  called  The  King's  Forest  or  King's 
Woods,  and  that  the  said  boundaries  as  ascertained  by  the  said  commis- 
sioners should  be  held  to  be  true  boundaries  of  the  said  forest  and  of 
the  said  King's  Forest  or  King's  Woods,  for  all  the  purposes  of  the  said 
act,  as  between  her  Majesty  and  all  persons  whose  estates  or  rights 
therein  were  to  be  or  should  be  in  any  wise  dealt  with  or  affected  under 
the  provisions  of  the  said  act,  but  not  further  or  otherwise ;  and  that 
the  said  commissioners,  as  soon  as  they  should  have  ascertained  the 
aforesaid  boundaries,  should  proceed  to  set  out  and  allot  to  her  Majesty 
such  part  or  parts  of  the  said  King's  Forest  or  King's  Woods  as  they 
should  think  a  sufficient  compensation  to  her  Majesty  for  all  her  forestal 
rights  in  and  over  the  said  forest  of  Hainault,  for  her  rights  of  soil  in 
the  said  King's  Forest  or  King's  Woods  and  in  other  the  unenclosc^l 
portions  of  the  said  forest  of  Hainault  (if  any),  for  her  rights  of  tim- 
'^B')!!  ^^^  ^^^  other  ^trees,  bushes,  and  underwoods  in  the  said  woods 

-J  or  elsewhere  in  the  said  forest ;  and  that  such  allotment  or  allot- 
ments, when  made,  should  be  vested  in  her  Majesty,  her  heirs  and  suc- 
cessors, freed  and  discharged  from  all  rights  or  claims  of  commons  of 
pasture,  estovers,  or  assignments  of  fuel,  wood,  and  other  rights  or 
claims  whatsoever ;  and  that,  on  the  making  of  such  award,  the  said 
forest  of  Hainault  should  be  for  ever  disafforested,  and  the  residue  of 
the  said  King's  Forest  or  King's  Woods,  and  all  other  parts  of  the  said 
forest  of  Hainault  (not  then  enclosed),  should  become  the  property  of 
the  Queen's  Majesty  and  the  several  persons  entitled  to  rights  of  com- 
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mon  in  and  over  the  said  forest,  or  any  part  thereof,  as  they  were  then 
entitled  to  the  same,  freed  and  discharged  from  all  rights  of  soil,  rights 
of  timber,  and  all  fores tal  rights  of  her  Majesty,  her  heirs  and  suc- 
cessors. 

And, — after  reciting  that  Sir  Charles  Hulse,  Baronet,  made  claim,  as 
lord  of  the  manor  of  Barking,  to  the  soil  of  that  portion  of  the  said 
forest  of  Hainault  which  was  called  the  King's  Forest  or  King's  Woods, 
or  some  part  thereof,  and  claimed  title  to  the  same  through  and  under 
certain  grants  thereof  made  to  the  ancestors  of  the  said  Sir  Charles 
Hulse  by  her  Majesty's  royal  predecessor  King  Charles  the  First, — it 
was  enacted  that  it  should  be  lawful  for  the  commissioners  of  her 
Majesty's  woods  to  compromise  the  said  claim :  And  it  was  also  enacted 
that  nothing  in  the  said  act  contained  should  in  any  wise  extend  to  or 
prejudice  the  title,  right,  or  claim  of  her  Majesty  to  any  right  of  common 
appendant  or  appurtenant  to  any  anciently  enclosed  land  of  her  Majesty, 
or  the  title,  right,  or  claim  of  her  Majesty,  or  any  person  or  persons, 
to  certain  enclosed  parts  of  the  said  forest  therein  mentioned. 

The   commissioners   appointed   by  the  said  act  made  '"their  r^^ro 
award  dated  the  6th  of  November,  1852,  and  thereby  ascertained  ^ 
for  the  purposes  of  the  said  act  the  boundaries  of  the  forest  of  Hainault, 
and  also  of  the  portion  of  the  forest  called  the  King's  Forest  or  King's 
Woods. 

The  forest  of  Hainault,  as  ascertained  by  the  commissioners,  for  the 
purposes  of  the  said  act,  comprised  certain  open  commonable  lands  and 
certain  enclosed  lands.  The  open  commonable  lands  consisted  of, — 
first,  the  King's  Forest  or  King's  Woods,  situate  partly  in  the  parish  of 
Barking  and  partly  in  the  parish  of  Dagenham,  and  contained  together 
2842  acres.  The  whole  of  this  land  is  within  the  ambit  of  the  manor 
of  Barking,  and  was  up  to  the  time  of  the  disafforestation  open  and 
unenclosed, — secondly,  another  tract  in  the  parishes  of  Chigwell,  Lam- 
bourne,  and  Stapleford  Abbotts,  stretching  along  the  northern  side  of 
the  King's  Forest  or  King's  Woods,  and  containing  about  1104  acres. 
This  latter  tract  consists  of  open  and  unenclosed  land  within  the  ambit 
of  the  several  manors  of  Chigwell,  Westhatch,  Woolston  Hall,  Barring- 
tons,  Lambourne,  and  Battle  Hall,  and  lies  open  to  the  King's  Forest 
or  King's  Woods,  without  any  visible  line  of  separation.  From  time  to 
time  small  parcels  of  this  land  have  been  granted  out  by  the  lords  of  the 
several  manors,  or  some  of  them,  with  the  consent  of  their  respective 
homages. 

The  forest  also  comprised  certain  detached  portions  of  commonable 
manorial  waste  in  the  parishes  of  Navestock  and  Woodford,  the  rights 
over  which  are  not  controverted  in  the  present  case :  and  it  comprised 
also  a  certain  piece  of  woodland  called  Tom's  Wood  Hill,  which  is  subject 
to  the  question  hereinafter  stated,  whether  such  piece  of  woodland  is  or 
is  not  commonable. 

The  remainder  of  the  forest,  as  so  ascertained  by  '''the  commis-  r4cgco 
sioners,  consisted  of  enclosed  land  of  the  following  parishes,  ^ 
namely, — 

Part  of  the  pariah  of  Barking about  4871  acres. 

Dagenham "716 

Chigwell "     3307 

The  whole  of  the  parish  of  Lambourne         .        •        .        .      "     2163 
Part  of  the  parish  of  Stapleford  Abbotts  ....  "     1383 
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And  also  small  portions  of  the  parishes  of  Navestock  and  Woodford 
which  need  not  be  farther  noticed.  The  remainder  of  the  parish  of 
Chigwell  lies  within  the  forest  of  Epping. 

There  is  no  evidence  to  show  that  the  boundary  line  of  the  forest 
where  it  passes  through  any  of  the  above-mentioned  parishes  is  conter- 
minous with  the  boundary  line  of  any  tithing,  hamlet,  or  other  district 
of  or  within  any  of  the  parishes,  or,  so  far  as  can  be  ascertained,  with- 
in the  boundaries  of  any  of  the  above-mentioned  manors. 

The  commissioners  of  the  said  act  made  certain  allotments,  contain- 
ing in  the  whole  about  1873  acres,  from  the  King's  Forest  or  King's 
Woods,  as  a  compensation  to  her  Majesty  for  all  her  Majesty's  forestal 
rights  in  and  over  the  said  forest  of  Hainault,  for  her  rights  of  soil  in 
the  said  King's  Forest  or  King's  Woods  and  in  other  the  unenclosed 
portions  of  the  said  forest,  and  for  her  rights  of  timber  and  other  trees, 
bushes,  and  underwoods  in  the  said  woods  or  elsewhere  in  the  said 
forest ;  and  also  made  certain  other  allotments  directed  by  the  said  act. 

By  an  act  of  parliament  (21  &  22  Vict.  c.  37),  intituled  '^  An  Act  to 
provide  for  the  allotment  of  the  commonable  lands  within  the  boundaries 
of  the  late  forest  of  Hainault,  in  the  county  of  Essex," — after  reciting 
the  last-mentioned  act  (14  k  15  Vict.  c.  43),  and  the  award  of  the  said 
commissioners  in  pursuance  thereof;  and  reciting  further  the  claim. of 
*^U1  ^^^  Majesty  *and  of  other  parties  to  certain  rights  of  common  of 
^  estovers  or  of  cutting  wood  for  fuel,  commonly  called  fuel  assign- 
ments, in  the  late  forest  of  Hainault ;  and  reciting  also  that  there  were 
then  within  the  boundary  of  the  late  forest  of  Hainault,  in  addition  to 
the  commonable  lands  within  that  part  of  the  said  forest  which  is  situate 
within  the  parishes  of  Barking  and  Dagenham,  and  usually  known  as 
the  King's  Forest  or  King's  Woods,  divers  other  commonable  lands 
situate  in  various  other  parishes,  and  that  doubts  existed  whether  the 
Queen's  Majesty  and  the  persons  possessing  rights  of  common  within 
the  boundaries  of  the  said  late  forest  were  entitled  to  exercise  them  over 
all  commonable  lands  within  the  boundaries  of  such  forest,  or  only  over 
such  of  the  said  commonable  lands  as  lie  in  the  same  parish  or  district 
as  the  lands  in  respect  of  which  such  rights  were  claimed,  and  that  it 
was  expedient  that  provision  should  be  made  for  setting  out  a  part  of 
the  unallotted  portion  of  the  King's  Forest  or  King's  Woods,  containing 
969a.  3r.  17j7.,  to  the  Queen's  Majesty  and  other  the  persons  entitled 
to  common  of  estovers  or  fuel  assignments,  and  for  dividing  and  allot- 
ting such  part  between  them  in  satisfaction  of  their  said  rights,  and  that 
it  was  also  expedient  to  ascertain  and  define  the  commonable  lands 
within  the  boundaries  of  the  said  late  forest, — it  was  enacted  that  the 
provisions  of  the  now  stating  act  should  be  carried  into  execution  by  a 
commissioner  to  be  appointed  as  therein  mentioned ;  and  that  the  com- 
missioner so  to  be  appointed  should  ascertain  the  persons,  including  her 
Majesty,  entitled  to  such  common  of  estovers  or  fuel  assignments,  and 
should  allot  to  the  owners  of  such  estovers  such  part  of  the  unallotted 
portion  of  the  King's  Forest  or  King's  Woods  as  he  should  consider  an 
equivalent  for  the  same. 

♦6551       ^^^  it  was  by  the  6th  section  of  the  said  act  further  *enactetl, 

-'  that  the  said  commissioner  should  cause  a  plan  or  plans  to  be 

made  showing  what  commonable  lands  there  were  then  situate  within  the 

boundaries  of  the   King's  Forest  or  King's  Woods,  as  such   several 
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boandaries  were  respectively  defined  by  the  award  of  the  (disafforesting) 
commissioners  mentioned  in  the  said  act  and  the  plan  therein  referred 
to,  and  that  the  plan  so  to  be  made  should  also  show  the  said  unallotted 
lands  containing  969a.  3r.  lip.  in  the  King's  Forest  or  King's  Woods, 
and  what  portions  thereof  had  been  allotted  to  the  said  fuel  rights  and 
had  been  sold  under  the  power  by  the  said  act  given ;  and,  further,  that 
the  said  commissioner  should  ascertain  and  determine  by  his  award 
thereby  directed  to  be  made,  whether  the  rights  of  common,  or  any  of 
them,  other  than  the  said  fuel  rights,  in  the  said  late  forest  of  Hainault, 
extend  indiscriminately  over  all  the  said  commonable  lands  which  he 
might  find  to  be  situate  within  the  boundaries  of  the  said  late  forest,  in- 
cluding the  unallotted  portion  of  the  King  s  Forest  or  King's  Woods,  or 
whether  such  rights,  or  any  of  them,  are  limited  to  the  commons  in  the 
particular  parish,  district,  or  place  in  which  are  situate  the  lands  in 
respect  of  which  the  rights  are  claimed,  or  what  is  the  nature  of  such 
rights;  and  that,  in  case  the  said  commissioner  should  find  that  the 
rights  of  common,  or  any  of  them,  are  exerciseable  generally  over  all  the 
commonable  lands  within  the  said  late  forest,  or  over  any  other  common- 
able lands  than  those  in  the  parish,  district,  or  place  in  respect  of  which 
the  rights  exist,  or  if  the  commissioner  should  find  that  inhabitants  of 
the  parishes  in  which  the  commonable  lands  in  the  King's  Forest  or 
King's  Woods  are  situate  are  alone  entitled  to  rights  of  common  over 
such  lands,  then  the  said  commissioner  should  by  his  award  set  out  a 
specific  portion  of  the  said  commonable  lands  in  any  part  of  '"the  ruiaca 
said  late  forest  of  Hainault  to  each  parish,  district,  or  place  in  ^ 
which  the  inhabitants  have  rights  of  common,  as  and  for  a  common  for 
such  pariah,  district,  or  place,  and  thenceforth  the  right  of  such  parish, 
district,  or  place,  or  of  the  persons  therein  entitled  to  any  such  rights  of 
common,  should,  as  regards  such  rights  of  common,  be  confined  to  such 
specific  portion  so  set  out  and  apportioned  as  aforesaid,  and  in  lieu  of 
the  general  or  other  right  of  common  over  the  whole  or  any  part  of  the 
unenclosed  lands  aforesaid;   and  that  all  rights  of  intercommonage 
should  upon  the  execution  of  the  commissioner's  award  cease  and  de- 
termine, and  such  allotments  of  specific  rights  of  common  in  respect  of 
each  each  parish,  district,  or  place  should  be  made  with  reference  to  the 
whole  amount  of  commonable  land  and  the  extent  of  the  rights  of  the 
commoners  in  respect  of  each  such  parish,  district,  or  place  for  which  an 
allotment  should  be  so  made  as  aforesaid ;  and  that  his  decision  in  the 
premises  should  be  final  and  binding  on  all  parties :  And  it  was  by  the 
said  6th  section  declared  that  all  encroachments  made  since  the  award 
of  the  commissioners  under  the  recited  act  (14  &  15  Vict.  c.  43)  on  any 
part  of  the  said  969a.  3r.  lip.  within  the  boundaries  of  the  King's 
Forest  or  King's  Woods,  should  be  deemed  to  be  part  of  the  lands  to  be 
allotted  under  the  provisions  of  the  said  act :  Provided  (s.  7)  that,  in 
case  any  person  should  be  dissatisfied  with  any  decision  of  the  commis- 
sioner in  reference  to  the  nature  of  any  of  the  rights  of  common  which 
he  is  by  the  last-mentioned  section  of  the  said  act  directed  to  ascertain 
and  determine,  or  as  to  .the  lands  over  which  such  rights  extend  or  are 
exerciseable,  or  to  which  they  are  limited,  the  commissioner  should,  on 
the  application  of  the  persons  so  dissatisfied,  prepare  a  case  to  be  sub- 
mitted to  her  Majesty's  Court  of  Common  Pleas,  to  be  argued  before  and 
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*R^71  ^^^^^^^  ^^  *^7  ^^^  ^^^^  court;  and  that  the  judgment  and  deter- 
^  mination  of  such  court  should  be  taken  as  the  judgment  of  the 
commissioner:  Provided  that  no  such  application  should  be  receiTed 
by  the  commissioner  unless  the  same  should  be  made  to  him  within 
one  calendar  month  from  the  time  when  the  decision  to  which  it  relates 
was  given. 

And  it  was  further  enacted  (s.  11)  that  the  said  commissioner 
should  make  his  award  as  therein  mentioned,  and  that,  until  he  should 
have  made  his  award,  any  writing  under  his  hand  should  be  sufficient 
evidence  of  any  proceeding  or  decision  under  the  provisions  of  the  now 
reciting  act. 

The  commissioner  duly  appointed  under  the  last-mentioned  act  pro- 
ceeded under  the  provisions  thereof  to  set  out,  and  has  set  out,  allot- 
ments from  the  King's  Forest  or  King's  Woods  to  the  owners  of  the  said 
fuel  assignments,  as  a  compensation  for  such  right,  and  caused  a  plan  to 
be  made  as  directed  by  the  6th  section  of  the  act ;  and  further  proceeded 
to  ascertain  and  determine  the  nature  of  the  rights  of  common  over  the 
commonable  land  within  the  said  late  forest  of  Hainault,  as  also  directed 
by  the  said  act. 

The  tract  called  the  King's  Forest  or  King's  Woods,  is  within 
the  boundary  and  was  formerly  parcel  of  the  manor  of  Barking, 
which  manor  was  part  of  the  possessions  of  the  Abbess  of  Barking, 
and  was  seised  into  the  hands  of  Henry  the  Eighth  on  the  dissolution 
of  the  abbey. 

The  manor  of  Barking,  excepting  the  King's  Woods,  which  were  re- 
tained by  the  Grown,  was  by  a  deed  of  grant  dated  the  10th  of  Jaly,  4 
Gar.  1,  granted  by  his  Majesty  in  fee-farm  to  Sir  Ghristopher  Hatton 
and  others ;  and,  at  the  date  of  the  disafforestation  of  the  forest  of  Hainaalt 
(1852),  was  held  by  Sir  Gharles  Hulse,  the  successor  in  estate  of  Sir 
*6581  C^^B^P^of  *Hatton,  subject  to  a  question  whether  under  the 
-'  deed  of  grant  the  soil  of  the  King's  Forest  or  King's  Woods, 
therein  called  Ghapel  Henault,  otherwise  Estholt  and  Estenault,  other- 
wise Westenault  Walk,  and  the  timber  thereon,  passed  by  the  said  grant; 
which  question  was  settled  by  compromise  under  the  disafforesting  act, 
by  a  small  allotment  of  the  King's  Forest  or  King's  Woods  being  made 
to  Sir  Gharles  Hulse  out  of  the  allotment  made  to  her  Majesty. 

The  particulars  of  the  common  of  pasture  which  at  the  time  of  the 
disafforestation  and  for  sixty  years  previously  was  exercised  over  the 
commonable  lands  of  the  forest,  and  the  regulations  under  which  it  was 
80  exercised,  were  as  follows : — 

Officers  called  reeves  were  appointed  for  the  several  parishes  of 
Barking,  Dagenham,  Ghigwell,  Lambourne,  Stapleford  Abbotts,  Nave- 
stock,  and  Woodford.  The  vestry  of  each  such  parish  nominated  its 
own  reeve,  who  was  thereupon  appointed  and  sworn  in  at  the  forty-day 
forest  court.  His  duty  was  to  mark  all  the  cattle  which  were  turned 
into  the  forest  by  the  commoners  of  his  parish.  There  were  four  mark- 
ings in  every  year*  With  some  exceptions,  the  commoners  brought  their 
cattle  to  the  reeves  to  be  marked.  The  marking  was  usually  made  at 
some  place  near  the  boundary  of  the  forest,  and  within  the  parish  to 
which  the  cattle  so  marked  belonged :  but,  in  the  parish  of  Stapleford 
Abbotts,  there  was  no  marking  place,  and  the  reeves  used  to  go  to  the 
commoners'  residences  to  mark  their  cattle.     The  rule  or  custom  touch- 
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iDg  the  depasturing  of  the  commonable  lands,  as  proved  by  the  reeves, 
vas,  that  every  person  occupying  property  within  the  boundary  of  the 
forest,  and  choosing  to  turn  in,  was  allowed  to  do  so  after  the  rate  of 
one  cow  for  every  2L  at  which  his  premises,  whether  land  or  house,  were 
rated  to  the  relief  of  the  poor,  and  one  '^'horse  for  every  4tL  rating :  putprq 
and  those  cattle  only  were  marked  which  belonged  to  the  occu-  '- 
piers  of  property  within  the  forest.  The  cattle  of  persons  occupiers  of 
property  outside  the  boundary  of  the  forest  were  never  marked.  The 
reeves  received  Sd.  per  head  for  all  cattle  which  they  marked.  They 
did  not  render  accounts  to  any  one. 

The  cattle  generally  were  turned  out  at  the  spot  where  they  were 
marked,  and  then  went  where  they  pleased.  Those  which  were  turned 
on  to  the  King's  Forest  or  King's  Woods,  strayed  over  all  the  other 
commonable  lands  in  the  forest  in  the  parishes  of  Chigwell,  Lambourne, 
and  Stapleford  Abbotts ;  and  the  cattle  turned  on  to  the  commonable 
lands  in  the  last-mentioned  parishes  strayed  over  the  King's  Forest  or 
King's  Woods.  The  turning  out  of  the  cattle  at  the  spot  where  they 
were  marked,  referred,  according  to  the  evidence  of  the  reeves,  to  the 
first  turning  out  only  after  the  cattle  were  marked ;  the  commoners  may 
have  taken  their  cattle  afterwards,  and  turned  them  on  to  their  own 
lairs. 

Bat  it  was  proved  by  two  witnesses  that  Chigwell  cattle  have  been 
driven  immediately  after  marking  over  the  Chigwell  wastes  in  the  forest 
into  the  King's  Forest  or  King's  Woods.  One  of  these  witnesses,  Joseph 
Howe,  the  former  reeve  of  Chigwell,  proved  that  he  had  frequently 
known  the  Chigwell  cattle  turned  out  on  the  King's  Woods :  *'  As  soon 
as  they  were  marked,  they  went  down  through  the  wastes  of  Chigwell 
manor.  Some  had  to  be  led  down  to  the  forest.  Fresh  ones  were  taken 
down  to  the  King's  Woods,  to  make  them  take  to  the  forest.  When 
they  were  taken  down,  they  were  taken  through  the  wastes  of  the 
manors  of  Chigwell  and  Lambourne ;  but  they  were  first  turned  out  in 
the  King's  Woods ;  and  fresh  cattle  of  Chigwell  not  accustomed  to  the 
forest  were  taken  down  to  the  King's  ^Woods,  to  keep  them  r$Laa(% 
from  straying  home.  They  could  not  get  on  the  King's  Woods  ^ 
without  going  through  the  manors." 

The  other  witness,  Thomas  Prest,  proved  that  he  had  driven  his 
cattle  a  great  many  times  through  the  Chigwell  wastes,  and  turned  them 
into  the  Kins's  Woods ;  that  be  has  lived  in  Chigwell  about  thirty-five 
years ;  that  ne  drove  them  down  to  the  King's  Woods,  sometimes  be- 
cause the  pasture  was  better  there  than  in  other  places,  and  sometimes 
when  he  did  not  want  them  to  come  home  so  soon. 

In  one  instance,  an  occupier  in  the  parish  of  Stapleford  Abbotts  whose 
cattle  the  reeves  of  his  parish  refused  to  mark,  procured  the  Chigwell 
reeve  to  mark  them ;  and  they  were  then  turned  into  the  forest  in  that 
neighbourhood,  t.  e.  in  Chigwell,  and  not  into  the  commonable  land  in 
Stapleford  Abbotts. 

If  cattle  were  found  on  the  forest  not  marked,  they  were  pounded : 
sometimes  a  pound  was  made  at  the  May-Pole  at  Barking-side ;  some- 
times they  were  taken  to  the  Barking  Manor  Farm ;  but,  in  the  fence 
month,  they  were  always  taken  to  the  Lord  Warden's  pound  at  Wan- 
itead. 

The  commoners  of  the  parishes  of  Navestock  and  Woodford  have 
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respectively  confiDed  their  cattle  to  certain  detached  portions  of  the 
forest  commonable  lands  situate  in  those  parishes:  and  no  question 
arises  as  to  the  nature  of  the  last-mentioned  common  rights. 

The  practice  as  to  the  exercise  of  and  control  over  the  rights  of  com- 
mon of  pasture  as  stated  above  had  existed  for  more  than  sixty- years 
previously  to  and  down  to  the  time  of  the  disafforestation ;  and  no  evi- 
dence was  given  of  any  other  anterior  custom  or  usage. 

A  further  matter  arises  for  the  consideration  of  the  court,  viz.  whether 
a  tract  called  Tom's  Wood  Hill,  situate  within  the  parish  and  manor  of 
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Barking,  and  ^within  the  boundary  line  of  the  said  forest  as  ascer- 
tained by  the  disafforesting  commissioners,  and  containing  44a. 
2r.  2Sp.y  is  commonable  land  subject  to  the  provisions  of  the  said  act. 

The  soil,  timber,  and  underwood  growing  upon  it  belonged  to  Mr. 
Hatch,  to  whom  the  tract  was  conveyed  by  John  Slade  and  John  Black- 
burn and  others  by  indenture  dated  the  6th  of  February,  1799,  together 
with  a  farm  called  Tom-at-Wood's  Farm,  under  the  following  descrip- 
tion :  ^' All  that  capital  messuage  or  tenement  commonly  called  or  known 
by  the  name  of  Tom-at-Wood's,  otherwise  Atwood's,  otherwise  Fern- 
hurst,  with  all  and  singular  the  outhouses,  buildings,  yards,  and  gardens, 
and  hoppes  thereunto  belonging,  the  scite  whereof  contains  2  acres,  more 
or  less ;  and  all  those  several  pieces  or  parcels  of  land  (therein  described); 
and  also  all  those  sixty  acres  of  woodland,  be  the  same  more  or  less, 
called  Tom-at- Woods,  or  Tom  Atwood's  Hill,  late  in  the  occupation  of 
the  said  John  Hinchliffe,  and  now  of  the  said  Charles  Cameron,  his 
assigns  or  undertenants, — all  which  premises  hereinbefore  described, 
save  and  except  the  woodland  mentioned  to  be  in  the  occupation  of  the 
said  Charles  Cameron,  are  now  in  the  tenure  or  occupation  of  Charles 
William  de  Valanjen." 

Mr.  James  Mills,  on  whom  the  property  has  devolved,  now  claims 
Tom's  Wood  Hill  exempt  from  all  rights  of  common. 

It  was  proved  in  evidence  that  Tom's  Wood  Hill  is  in  the  parish  of 
Barking,  and  lies  within  the  circuit  of  the  forest,  but  is  not  within  the 
boundaries  of  the  King's  Forest  or  King's  Woods.  It  lay  open  to  the 
forest  at  all  times  withicf  the  memory  of  witnesses  who  deposed  to  the 
fact,  until  it  was  fenced  in  and  enclosed  as  hereinafter  mentioned. 
*6621  Cattle  which  came  from  every  part  of  the  forest  used  *to  feed 
-'  on  Tom's  Wood  Hill ;  and  no  evidence  was  given  that  any  other 
stock  were  depastured  there.  It  was  covered  to  a  great  extent  with 
bushes  and  fern ;  but  there  were  also  within  it  several  pieces  of  open 
pasture.  During  a  hard  winter,  a  drove  of  cattle  from  the  forest  would 
come  there,  inasmuch  as  it  was  a  good  lairage  and  dry.  And  the  deer 
from  the  forest  were  frequently  in  the  habit  of  being  on  the  tract. 

Several  witnesses  deposed  that  the  portion  of  Tom's  Wood  Hill  con- 
taining 44a.  2r.  28p.  was  depastured  and  used  in  the  preceding  manner 
as  far  back  as  their  memories  extended,  viz.,  for  a  period  of  sixty  years 
and  upwards,  until  it  was  enclosed  and  otherwise  dealt  with  by  the  owner 
in  the  following  manner : — 

It  was  stated  in  evidence  by  William  Webb,  who  is  bailiff  to  Mr.  Mills, 
and  has  been  bailiff  to  him  and  the  prior  owners  for  the  last  thirty-seven 
years,  that,  in  the  year  1827,  John  Rutherford  Hatch  Abdy,  now 
deceased,  the  then  owner  and  successor  in  estate  to  the  said  James  Hatch, 
enclosed  a  portion  of  land  containing  15  acres  which  is  comprised  in  the 
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preceding  deed  of  conveyance  as  a  portion  of  Tom's  Wood  Hill ;  and 
that  sach  portion  continued  enclosed  to  the  present  time  without  inter- 
ference. 

Evidence  was  also  given  on  the  part  of  the  said  James  Mills,  by  wit- 
ness, that  he  snrveyed  Tom's  Wood  Hill  many  years  ago  by  the  order 
of  the  then  tenant,  Mr.  Stringer,  for  the  purpose  of  advising  him  whether 
it  was  worth  his  while  to  enclose  it ;  and  that  he  (Stringer)  objected  to 
do  80,  because,  when  he  came  to  make  a  clearing  of  the  thing,  he  should 
not  get  what  would  answer  his  purpose. 

A  further  portion  containing  about  8  acres  was  in  the  year  1856 
exchanged  by  the  present  owner,  Mr.  Mills,  for  land  belonging  to  the 
commissioners  of  Her  Majesty's  woods  and  forests,  under  the  powers  of 
the  *8  &  9  Vict.  c.  118,  s.  92 ;  and  the  portion  given  in  exchange  r^c^^rsq 
to  the  said  commissioners  was  enclosed  by  them,  and  all  com-  ^ 
monable  cattle  were  excluded  therefrom.  And  the  said  James  Mills  at 
the  same  time  fenced  in  the  remaining  portion  of  Tom's  Wood  Hill, 
together  with  the  land  acquired  by  exchange  from  the  commissioners  of 
voods  and  forests,  and  containing  altogether  about  44  acres,  and  excluded 
from  such  remaining  portion  of  Tom's  Wood  Hill  all  commonable  cattle. 
The  said  enclosure  took  place  before  the  passing  of  the  21  &  22  Vict, 
c.  37.     The  deer  of  the  forest  had  been  previously  destroyed. 

The  piece  of  ground  referred  to  in  the  decision  of  the  commissioner 
next  hereinafter  set  forth,  by  the  description  of  ^*  Barking,  Tom's  Wood 
Hill,  44a.  2r.  23p.,"  comprises  not  only  the  portion  of  Tom's  Wood 
Hill  enclosed  by  the  said  James  Mills  in  1856,  but  also  the  land 
acquired  by  him  in  exchange  from  the  commissioners  of  Her  Majesty's 
woods  and  forests. 

The  commissioner  appointed  under  the  21  &  22  Vict.  c.  87,  by  a 
writing  under  his  hand  dated  the  5th  of  April,  1860,  decided  as  follows, 
with  regard  to  the  commonable  lands  situate  within  the  boundaries  of 
the  late  forest  of  Hainault,  and  the  nature  of  the  rights  of  common 
which  might  be  exercised  over  them,  that  is  to  say, — 

^*'  I  do  determine  and  decide  that  I  have  found,  and  do  hereby  find, 
that  the  commonable  lands  situate  within  the  boundaries  of  the  said  late 
forest  of  Hainault,  other  than  the  commonable  lands  within  the  bound- 
aries of  the  King's  Forest  or  King's  Woods,  as  such  several  boundaries 
are  defined  by  the  award  of  the  said  disafforesting  commissioners,  and 
the  plan  therein  referred  to,  consist  of  the  following  particulars,  that  is 
to  say,— 

a.  r.  p, 

**  In  the  parish  of  Stapleford  Abbotts 131  2  26 

'<          "          Lambourne 196  0  34 

Chigwell .♦  776  0  32 

•*          "          Woodford 9  2  38 

'*          Navestook  (Curtis  Mill  Green)       ...  90  0  0 

Barking  (Tom's  Wood  HUl)     •        .        .       .  44  2  23 


M  If 
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**  All  which  said  last-mentioned  commonable  lands,  together  with  the 
commonable  lands  within  the  boundaries  of  the  said  King's  Forest  or 
King's  Woods,  are  particularly  described  and  delineated  on  the  plan 
accompanying  these  presents. 

*^  And  I  do  also  find  that  the  owners  of  commonable  premises  within 
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those  portions  or  districts  of  the  several  parishes  of  Barking,  Dagen- 
ham,  Stapleford  Abbotts,  Lambourne,  Ghigwell,  Navestock,  and  Wood- 
ford, which  lie  within  the  boundaries  of  the  said  late  forest,  so  ascer- 
tained as  aforesaid,  are  entitled  to  exclusive  rights  of  common  (other 
than  fuel  rights)  over  the  aforesaid  commonable  lands  within  the  said 
forest,  subject  as  hereinafter  mentioned. 

''And  I  do  hereby  ascertain  and  determine  that  the  said  rights  x)f 
common  (other  than  the  fuel  rights)  hereinbefore  and  in  the  said  act 
mentioned  or  referred  to,  which  are  so  exercised  over  the  said  common- 
able lands  so  found  to  be  situate  within  the  boundaries  of  the  said  late 
forest,  including  the  unallotted  portion  of  the  said  King's  Forest  or 
King's  Woods,  do  not  and  that  none  of  them  do  extend  indiscriminately 
over  the  said  commonable  lands  including  the  King's  Forest  or  King's 
Woods ;  but  that  the  said  rights  of  common  are  limited  as  follows,  that 
is  to  say, — 

'^  The  rights  of  common  which  are  exercised  in  respect  of  that  part 
or  district  of  the  parish  of  Navestock  which  lies  within  the  boundaries 
*f)f)^1  ^^  ^^^  ^  (late)  ^forest,  as  such  boundaries  are  ascertained  by 
-I  the  said  award  of  the  said  disafforesting  commissioners,  are 
limited  to  the  common  or  commonable  land  in  the  particular  parish  of 
Navestock,  and  are  not  exerciseable  over  the  other  commonable  lands 
within  the  said  forest,  or  any  of  them. 

''  The  rights  of  common  which  are  exerciseable  in  respect  of  that  part 
or  district  of  the  parish  of  Woodford  which  lies  within  the  boundaries 
of  the  said  forest,  as  such  boundaries  are  ascertained  as  aforesaid,  are 
limited  to  the  common  in  the  particular  parish  of  Woodford,  and  are 
not  exerciseable  over  the  other  commonable  lands  within  the  said  parish, 
or  any  of  them. 

'^  The  rights  of  common  which  are  exerciseable  in  respect  of  those 
parts  or  districts  of  the  several  parishes  of  Barking,  Dagenham,  Staple- 
ford  Abbotts,  Lambourne,  and  Ghigwell,  which  He  within  the  boundaries 
of  the  said  forest,  as  ascertained  as  aforesaid,  are  exercised  exclusively 
over  the  commons  or  commonable  land  hereinbefore  mentioned  situate 
within  such  last-mentioned  parishes  of  Barking,  Dagenham,  Stapleford 
Abbotts,  Lambourne,  and  Ghigwell,  including  the  King's  Forest  or 
King's  Woods. 

'^  The  last  mentioned  rights  of  common,  or  any  of  them,  are  not 
limited  to  the  commons  in  the  particular  parish,  district,  or  place  in 
which  are  situate  the  lands  in  respect  of  which  the  said  rights  are 
claimed.  But  the  said  rights  claimed  for  each  of  the  last-mentioned 
parishes,  districts,  or  places,  extend  indiscriminately  and  generally  over 
all  the  said  con|mons  or  commonable  land  in  each  and  every  of  the  same 
parishes,  districts,  or  places,  including  the  King's  Forest  or  Kings 
Woods." 

The  following  parties  interested  gave  notice  to  the  said  commissioners 
of  their  dissatisfaction  with  his  decision,  or  with  some  portion  thereof, 
that  is  to  say, — 

*f)Rf)1       ^^  ^  memorandum  in  writing,  dated  the  20th  of  April,  1860, 
-I  the  Hon.  Gharles  Alexander  Oore,  on  behalf  of  the  commis* 
sioners  of  Her  Majesty's  woods,  gave  a  notice  of  which  the  following  ia 
a  copy : — 

*'  Hainault  Forest  (Allotment  of  Gommons)  Act,  1858. 
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"Take  notice  that  I,  the  Hon.  Charles  Alexander  Gore,  as  commis- 
sioner  of  Her  Majesty's  woods,  forests,  and  land  revenues,  in  charge 
of  the  land  revenues  of  the  crown  in  the  county  of  Essex,  am  dissatisfied 
with  so  much  of  your  decision  dated  the  5th  day  of  April  inst.,  made 
ander  the  Hainault  Forest  (Allotment  of  Commons)  Act,  1858,  as 
ascertains  and  determines  that  the  rights  of  common  which  are  exer- 
cised or  claimed  in  respect  of  those  parts  or  districts  of  the  several 
parishes  of  Stapleford  Abbotts,  Lambourne,  and  Chigwell,  which  lie 
within  the  boundaries  of  the  late  forest  of  Hainault,  extend  indiscrimi- 
nately and  generally  over  all  the  commons  and  commonable  lands  in 
each  and  every  of  the  parishes,  districts,  or  places  mentioned  in  your 
said  decision,  including  the  King's  Forests  or  King's  Woods;  and  that 
I  am  also  dissatisfied  with  your  said  decision,  because  the  same  does  not 
ascertain  and  determine  that  the  said  rights  of  common  so  exercised  or 
claimed  as  aforesaid  do  not  nor  do  any  of  them  extend  over  the  com- 
mons and  commonable  lands  in  the  said  King's  Forest  or  King's  Woods, 
or  any  part  thereof,  and  because  the  said  decision  does  not  ascertain  and 
determine  that  the  owners  and  occupiers  of  land  in  those  parts  of  the 
parishes  of  Barking  and  Dagenham  which  lie  within  the  boundaries  of 
the  said  forest  are  alone  entitled  to  rights  of  common  over  the  com- 
mons and  commonable  lands  in  the  said  King's  Forest  or  King's  Woods : 
and  I  do,  pursuant  to  the  provisions  of  the  said  act,  hereby  apply  to 
you  to  prepare  a  case  in  regard  to  the  matters  aforesaid,  to  be  submitted 
to  Her  Majesty's  Court  of  Common  Pleas,  and  *to  be  argued  r^g'^ir 
before  and  decided  on  by  the  said  court.  Dated  this  19th  day  ^ 
of  April,  1860. 

{Commissioner  of  Her  Majesty's  woods,  forests, 
and  land  revenues,  1,  Whitehall  Place,  West- 
minster." 

**  To  Nathan  Wetherell,  Esq.,  Lincoln's  Inn,  the  commissioner  for 
carrying  the  above-mentioned  act  into  execution." 

By  a  memorandum  in  writing,  dated  the  2d  of  May,  1860,  Messrs. 
Druce  &  Sons,  on  behalf  of  the  Rev.  Thomas  Mills,  Charles  Druce,  and 
James  Mills,  gave  a  notice,  of  which  the  following  is  a  copy  : — 

'*To  Nathan  Wetherell,  Esq.,  barrister  at  law,  the  commissioner  ap- 
pointed under  the  Hainault  Forest  (Allotment  of  Commons)  Act,  1868 : — 

"  Whereas,  by  your  decision  given  in  this  matter  on  the  6th  of  April 
last,  you  do  decide  and  find,  among  other  things,  that  the  commonable 
lands  situate  within  the  boundaries  of  the  late  forest  of  Hainault,  other 
than  the  commonable  lands  within  the  King's  Forest  or  King's  Woods, 
do  consist  of  the  following  particulars,  that  is  to  say,^ 


"  In  the  parish  of  Stapleford  Abbotts 
"  Lam  bourne 

•*  Chigwell         .... 

"  Woodford 

''  Navestock  (Curtis  Mill  Green) 

Barking  (Tom's  Wood  Hill) 


(« 


a. 

131 

r. 

2 

^6 

196 

0 

34 

776 

0 

32 

9 

2 

38 

90 

0 

0 

44 

2 

23 
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"Now,  we  do  hereby  give  you  notice  that  the  Ecv.  Thomas  Mills,  of, 
kc,  and  Charles  Druce,  of,  &c.,  trustees  of  the  settled  estates  of  James 
Milb,  Esq.,  and  the  said  James  Mills,  tenant  for  life  in  possession  of 
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^i^oo-t  the  same  estates,  being  owners  of  the  said  plot  of  land  *called 
J  Tom*8  Wood  Hill,  are  dissatisfied  with  your  said  decision  of  the 
5th  of  April,  1860,  so  far  as  the  same  affects  the  said  plot  of  land  called 
Tom's  Wood  Hill,  and  do  hereby  appeal  therefrom :  And  we  do  hereby, 
on  their  behalf,  request  you  to  prepare  a  case  to  be  submitted  to  Her 
Majesty's  Court  of  Common  Pleas,  as  provided  by  the  said  act." 

By  a  memorandum  in  writing,  dated  the  5th  of  May,  1860,  Anne 
Walford  gave  a  notice,  of  which  the  following  is  a  copy : — 

*'  To  Nathan  Wetherell,  Esq.,  barrister  at  law,  the  commissioner 
appointed  under  the  Hainault  Forest  (Allotment  of  Commons)  Act, 
1858,  for  carrying  into  execution  the  provisions  of  the  said  act : — 

"  I,  the  undersigned  Anne  Walford,  being  dissatisfied  with  your  deci- 
sion of  the  5th  of  April,  1860,  with  reference  to  the  nature  of  the  rights 
of  common  therein  comprised  and  referred  to,  do  hereby  apply  to  you 
as  such  commissioner  to  prepare  a  case  to  be  submitted  to  Her  Majesty's 
Court  of  Common  Pleas :  And  I  do  hereby  further  give  yon  notice  that 
the  ground  on  which  I  am  dissatisfied  with  your  said  decision,  is,  that 
you  thereby  determine  that  the  rights  of  common  of  pasture  therein 
referred  to  extend  indiscriminately  over  all  the  commonable  lands  which 
at  the  time  of  giving  your  said  decision  were  and  are  now  situate  within 
the  boundaries  of  the  late  forest  of  Hainault,  in  the  county  of  Essex ; 
and  that  the  point  which  I  require  to  be  raised  for  the  decision  of  the 
said  court,  is,  that  the  owners  and  occupiers  of  property  within  the 
parishes  of  Barking  and  Dagenham  are  not  entitled  to  rights  of  common 
of  pasture  over  that  portion  of  the  commonable  lands  referred  to  in 
your  decision  which  lies  out  of  the  said  parishes  of  Barking  and  Dagen- 
ham, and  out  of  the  boundaries  of  the  King's  Woods;  but  that  the 
i^aaq-]  rights  of  common  of '''pasture  over  such  portion  of  the  said  common- 
•^  able  lands  are  limited  and  confined  to  the  owners  and  occupiers 
of  property  within  the  parishes  situate  within  the  boundaries  of  the  late 
forest  of  Hainault,  other  than  the  said  parishes  of  Barking  and  Dagen- 
ham." 

The  acts  of  parliament  above  referred  to,  the  award  of  the  disaffbr- 
estation  commissioners,  and  the  plan  therein  mentioned,  and  the  plan 
hereto  annexed,  which  shows  the  King's  Woods  and  the  other  common- 
able land  within  the  parish  so  far  as  is  necessary  for  the  purposes  of 
this  case,  were  to  be  read  and  referred  to  as  part  of  the  case. 

The  questions  for  the  opinion  of  the  court  were, — first,  whether  the 
rights  of  common  of  pasture  which  may  be  exercised  over  the  common- 
able lands  situate  within  the  boundaries  of  the  late  forest  of  Hainaalt 
extend  indiscriminately  over  all  the  said  commonable  lands,  including 
all  the  unallotted  portion  of  the  King's  Forest  or  King's  Woods,  con- 
taining 969a.  3r.  17j9.,  or  whether  such  rights,  or  any  of  them,  are 
limited  to  the  commons  in  the  particular  parish,  district,  or  place  in 
which  are  situate  the  lands  in  respect  of  which  the  rights  are  claimed, 
or  what  is  the  nature  of  such  rights  ? — Secondly,  whether  or  not  the 
tract  called  Tom's  Wood  Hill,  containing  44a.  2r.  28/>.,  or  any  part 
thereof,  is  now  part  of  the  commonable  lands  within  the  boundaries  of 
the  said  forest,  and  subject  to  the  provisions  of  the  said  act. 

The  Solicitor' General  (with  whom  was  iTMdhon)^  who  appeared  for 
the  Grown,  was  not  instructed  to  offer  any  opposition  to  the  award  of 
the  commissioner. 
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Walford  appeared  for  Mrs.  Anne  Walford,  who  insisted  that  the  award 
of  the  commissioner  was  bad  in  respect  of  its  finding  that  the  rights  of 
common  ^claimed  in  respect  of  lands  in  the  parishes  of  Barking,  T^a^c\ 
Dagenham,  Stapleford  Abbotts,  Lambourne,  and  Ghigwell,  ex-  ^ 
tended  indiscriminately  and  generally  over  all  the  commonable  land  in 
each  and  every  of  those  parishes,  including  the  King's  Forest  or  King's 
Woods, — the  owners  and  occupiers  of  property  within  Barking  and 
Dagenham  not  being  entitled  to  rights  of  common  of  pasture  over  that 
portion  of  the  commonable  lands  referred  to  in  the  award  which  lay  out 
of  those  parishes  and  out  of  the  boundaries  of  the  King's  Woods ;  but 
that  the  rights  of  common  of  pasture  over  such  portion  of  the  said 
commonable  lands  were  limited  to  the  owners  and  occupiers  of  property 
within  the  parishes  situate  within  the  boundaries  of  the  late  forest  of 
Hainault  other  than  the  parishes  of  Barking  and  Dagenham.  The 
rights  of  common  over  the  King's  Woods  should  have  been  allotted  to 
the  five  parishes  above  named,  and  the  commonable  lands  in  the  three 
northern  parishes  of  Stapleford  Abbotts,  Lambourne,  and  Ghigwell, 
ought  not  to  have  been  dealt  with  at  all,  or  the  commissioner  should 
have  left  each  parish  to  enjoy  its  own  exclusive  rights.  The  real  ques- 
tion is,  whether  Barking  and  Dagenham  are  to  have  any  share  in  wastes 
of  the  three  northern  parishes.  The  case  resolves  itself  into  three 
points, — 1.  That  it  appears  from  the  evidence  set  out  upon  the  case  that 
the  claim  in  respect  of  the  two  southern  parishes  is  only  of  a  custom, 
whereas  a  right  of  common  over  private  lands  in  a  forest  can  only  be 
claimed  by  grant  or  by  prescription, — 2.  That  all  that  is  shown  to  create 
a  right  in  Barking  and  Dagenham  to  common  over  the  wastes  of  the 
other  three  parishes,  is,  that  their  cattle  have  strayed  thereon, — 3.  That 
the  award  of  the  commissioners,  so  far  as  it  finds  the  right  in  the  two 
southern  parishes,  is  a  finding  of  a  forestal  right,  which  militates  against 
the  enactment  of  the  '*'9th  chapter  of  the  Oharta  de  Fores taa  (9  r^^YI 
H.  3),  which  enacts  that  '*  every  freeman  may  agist  his  own  ^ 
wood  within  our  forest  at  his  pleasure,  and  shall  take  his  pawnage." 

1.  The  only  evidence  here  was  of  a  practice  or  custom  prevailing  in 
these  parishes ;  and  there  is  nothing  to  show  that  any  inhabitant  of 
Barking  or  Dagenham  had  acted  upon  this  supposed  custom  so  as  to  ac- 
quire a  right.  [Erlb,  C.  J. — Has  it  ever  been  laid  down  that  the  waste 
within  the  boundary  of  a  forest  may  be  presumed  to  be  in  the  lord  of 
the  manor  ?  There  is  evidence  here  that  it  is  so :  but  it  is  not  so  found.] 
There  is  a  statement  in  the  case  that  from  time  to  time  parcels  of  the 
manors  have  been  granted  by  the  lords  with  the  consent  of  the  homage. 
A  profit  Sk  prendre  in  alieno  solo  can  only  be  claimed  by  prescription  or 
grant :  Blewet  v.  Tregonning,  3  Ad.  &  E.  554  (E.  0.  L.  R.  vol.  30), 
5  N.  &  M.  234  (£.  C.  L.  B.  vol.  36).  And  that  applies  to  private  land 
in  a  forest.  In  Manwood's  Forest  Laws,  c.  14,  s.  3,  it  is  said :  "  At 
common  law  there  are  four  sorts  of  common,  that  is  to  say,  common 
appurtenant,  common  appendant,  common  in  gross,  and  common  per 
vicinage.  Common  appurtenant  is  where  a  man  is  seised  of  the  mes- 
suage and  certain  land  unto  the  which  messuage  and  land  the  common 
is  appurtenant.  And  it  is  to  be  noted,  that,  at  the  common  law,  com- 
mon appurtenant  is,  to  have  common  for  all  manner  of  beasts  and  cattle, 
as  well  -for  suoh  as  are  commonable  as  for  such  beasts  that  are  not  com- 
monable,  that  is  to  say,  for  geese,  goats,  sheep,  and  swine ;  and  therefore 
o.  B.  N.  8.,  VOL.  IX. — 25 
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no  man  mn j  have  Ruch  common  appurtenant  for  all  manner  of  beasta 
within  a  forest  without  a  special  grant  from  the  King  or  owner  of  the 
forest.  A  man  may  have  common  appurtenant  unto  a  messuage  and  to 
certain  land  for  such  beasts  as  are  commonable  within  a  forest,  which  is 
*B721  ^^^  ^^^  manner  of  beasts  except  geese,  goats,  sheep,  and  swine,  for 

J  *these  beasts  are  not  commonable  within  a  forest."  In  s.  4,  the 
learned  author  proceeds  to  consider  who  ought  to  have  common  within 
the  forest :  ^*  And  concerning  this  point,  who  shall  have  common  within 
a  forest,  both  by  the  common  law  and  by  the  forest  law,  it  seeroeth  to 
me,  as  I  do  understand  it,  that  he  that  is  an  inhabitant  within  a  forest, 
and  can  prescribe  to  have  common  within  the  King's  waste  soil,  or  within 
the  waste  soil  of  any  other  lord  within  the  forest,  as  appurtenant  unto 
his  dwelling-house  only,  or  unto  a  dwelling-house  and  certain  land,  with 
beasts  commonable  within  a  forest,  this  is  a  good  prescription  at  the 
common  law,  and  therefore  good  by  the  forest  law;  because  there  is  no 
law  nor  ordinance  of  the  forest  against  it :  and  therefore  he  that  can  so 
prescribe  shall  have  common  within  a  forest  according  to  his  prescription. 
And  a  man  may  prescribe  to  have  common  by  reason  that  he  is  an  in- 
habitant within  such  a  town  which  is  an  ancient  town,  and  that  within 
the  same  town  there  is  a  custom  that  hath  been  used  before  the  memory 
of  man  that  all  the  inhabitants  within  the  same  town  have  used  to  have 
common  within  a  certain  place  for  all  manner  of  beasts  commonable  that 
are  levant  and  couchant  within  the  same  town ;  and  this  is  a  good  pre- 
scription for  common  at  the  common  law :  and  it  seemeth  that  such  a 
prescription  made  for  common  within  a  forest  is  a  good  prescription. 
But  a  man  cannot  prescribe  to  have  common  by  reason  of  his  inhabit- 
ancy, that  dwelleth  in  any  new  erection ;  for,  all  new  erections  that  are 
made  within  any  forest  are  purprestures  by  the  laws  of  the  forest:  and 
therefore  they  that  do  well  in  new  erections  may  not  prescribe  to  have 
common  by  reason  of  their  inhabitancy  only."  In  s.  5  he  proceeds  to 
show  who  ought  not  to  have  common  within  the  forest :  *^  And  even  as 
^87^1  ^^  ^^^^  h&ih  a  charter  or  other  title  of  ^prescription  to  have  com- 

-^  mon  within  a  forest  in  any  of  those  degrees  aforesaid,  may  law- 
fully use  and  enjoy  the  same  accordingly  by  the  laws  of  the  forest,  so, 
on  the  contrary  part,  he  that  hath  neither  charter  to  common  within  the 
forest  nor  can  prescribe  to  have  common  there  in  any  of  those  three  de- 
grees aforesaid,  is  not  allowed  by  the  forest  laws  to  common  within  a 
forest."  And  this  is  adopted  by  Chief  Baron  Gomyns,  Com.  Dig.  title 
Chase  (0.  3),  (0.  4).  Inhabitants,  as  such,  cannot  prescribe  for  com- 
mon: Inhabitants  de  Haley,  Sir  W.  Jones  297;  Gateward's  Case,  6  Co. 
Rep.  59  b;  Fowler  v.  Dale,  Cro.  Eliz.  862.  Their  interest  is  too 
transient  and  fugitive.  A  custom  to  take  a  profit  in  alieno  solo  is  bad: 
such  a  right  can  only  be  claimed  by  prescription :  Grimstead  v.  Marlowe, 
4  T.  R.  717.  *^It  is  an  elementary  rule  of  law  that  a  profit  i  prendre 
in  another's  soil  cannot  be  claimed  by  custom,  for  this,  among  other 
reasons,  that  a  man's  soil  might  thus  be  subject  to  the  most  grievous 
Durdens  in  favour  of  successive  multitudes  of  persons,  like  the  inhabit- 
ants of  a  parish  or  other  district,  who  could  not  release  the  right:"  per 
Byles,  J.,  The  Attorney- General  v.  Mathias,  27  Law  J.,  Ch.  761,  766. 
And  see  note  (8)  to  Mellor  v.  Spateman,  1  Wms.  Saund.  340  c.  It  does 
not  appear  to  what  extent  the  right  has  been  exercised  by  the  occupiers 
of  lands  in  Barking  and  Dagenham:  and,  upon  the  fair  construction  of 
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the  6th  section  of  the  21  k  22  Vict.  c.  37,  a  district  right  could  not  be 
awarded  in  respect  of  individual  rights.  To  authorize  the  commissioners 
to  set  out  a  parochial  or  district  right,  it  should  appear  that  all  ihe  occu'^ 
pants  in  the  district  have  the  right. 

2.  The  acts  done  by  the  owners  of  lands  in  Barking  and  Dagenham 
had  not  ripened  into  a  legal  claim.  All  that  appears,  is,  that  the  cattle, 
when  marked,  were  turned  out  to  go  where  they  pleased, — not  that  they 
^turned  out  upon  the  wastes  belonging  to  the  three  northern  ruif^nA 
parishes.  The  case  falls  within  the  principle  of  The  Attorney-  I- 
General  v.  Chambers,  4  De  Gex  k  J.  55.  There  the  question  was 
whether  turning  of  cattle  upon  alluvium  by  the  proprietor  of  land  not 
separated  from  it  by  any  boundary,  without  interruption,  raised  a  pre- 
sumption of  title;  and  the  Lord  Chancellor  (Lord  Chelmsford)  said: 
"  The  defendant  Lewis  claims  the  sea-shore  in  front  of  this  part  of  his 
property,  upon  the  ground  of  uninterrupted  enjoyment  for  sixty  years. 
During  the  course  of  the  argument,  I  intimated  a  strong  opinion  that  the 
acts  of  ownership  upon  which  the  defendant  relies  were  quite  insufficient 
to  prove  actual  possession.  They  consisted  merely  of  turning  out  upon 
the  uQarsh  the  cattle  of  the  defendant,  which  crossed  the  invisible  line 
of  boundary  separating  the  marsh  from  the  sea-shore,  and  the  cattle 
being  allowed  thus  to  stray  without  interruption.  But  the  effect  of  acts 
of  ownership  must  depend  partly  upon  the  acts  themselves  and  partly 
upon  the  nature  of  the  property  upon  which  they  are  exercised.  If  cattle 
are  turned  upon  enclosed  pasture  ground,  and  placed  there  to  feed  from 
time  to  time,  it  is  strong  evidence  that  it  is  done  under  an  assertion  of 
right:  but,  where  the  property  is  of  such  a  nature  that  it  cannot  be 
easily  protected  from  intrusion,  and  if  it  could  it  would  not  be  worth  the 
trouble  of  preventing  it,  there,  mere  user  is  not  sufficient  to  establish  a 
right,  but  it  must  be  founded  upon  some  proof  of  knowledge  and  acquies- 
cence by  the  party  interested  in  resisting  it,  or  by  perseverance  in  the 
assertion  and  exercise  of  the  right  claimed  in  the  face  of  opposition." 
So  here,  the  very  nature  of  the  land  precluded  the  fencing  out  the  stray- 
ing cattle. 

3.  If  the  finding  of  the  commissioner  is  suppdrted,  it  will  be  a  direct 
violation  of  the  9th  chapter  of  the  *Charta  de  Forestae.  It  is  r^^'rr 
assigning  a  right  in  another  man's  land,  and  is  quite  incon-  ^ 
sistent  with  that  provision.  The  commissioner  should  have  found  that 
there  were  persons  in  Barking  and  Dagenham  who  had  the  right,  and  the 
extent  of  that  right,  and  then  assigned  a  district. 

Maeauly^  Q.  C.  (with  whom  was  Honyman\  for  James  Mills,  the 
o?mer  of  Tom's  Wood  Hill. — The  evidence  set  out  upon  the  case  does 
not  warrant  the  finding  that  Tom's  Wood  Hill  is  commonable  land.  It 
was  formerly,  and  within  living  memory,  unenclosed  woodland,  the  owner 
making  such  use  of  it  as  land  of  that  description  is  susceptible  of.  It 
appears  that  certain  commonable  cattle  turned  out  in  the  forest  were  in 
the  habit  of  straying  thereon,  that  thirty-three  years  ago  the  then 
owner  enclosed  fifteen  acres  of  it  and  was  never  interfered  with,  that 
four  years  ago  he  sold  four  acres  more  of  it  to  the  commissioners  of 
woods  and  forests,  and  then  enclosed  the  residue,  together  with  the  land 
he  obtained  from  the  Crown  in  exchange  for  those  four  acres.  There 
is  no  evidence  that  the  owner  had  any  knowledge  of  the  trespassing  of 
other  persons'  cattle  there ;  nor  was  it  shown  whose  were  the  cattle  that 
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did  depasture  there,  or  that  any  cattle  were  ever  turned  on  the  land  in 
question.  It  is  submitted,  that,  under  the  circumstances,  the  6th  section 
of  the  91  &  22  Vict.  c.  37  gave  the  commissioner  no  jurisdiction  to 
decide  this  question  at  all :  nor  is  it  by  any  means  a  convenient  mode 
of  deciding  it.  [Williams,  J. — The  act  certainly  directs  him  to  do  it. 
Can  we  set  aside  his  award  because  he  has  done  his  duty  ?]  The  state 
of  things  at  the  time  of  the  passing  of  the  21  &  22  Vict.  c.  37  was 
that  the  land  in  question  was  encloBed,  At  the  end  of  a.  6  it  is  declared 
*fi7Rl  '^  ^^^^  ^^  encroachments  made  since  the  award  of  the  *commis- 
-I  sioner  under  the  14  &  15  Vict.  c.  43,  on  any  part  of  the  said 
969a.  3r.  17jt?.  within  the  boundaries  of  the  King's  Forest  or  King's 
Woods  should  be  deemed  to  be  part  of  the  lands  to  be  allotted  under 
the  provisions  of  the  said  act."  Why  is  the  commissioner's  power  to 
deal  with  enclosed  land  to  be  limited  to  encroachments  in  the  King*s 
Forest  or  King's  Woods  ?  Evidently  it  is  because  the  earlier  part  of 
the  section  is  confined  to  lands  7iow  subject  to  commonable  rights.  If 
it  was  competent  to  the  commissioner  to  include  in  his  award  the  land 
enclosed  in  1856,  what  was  there  to  prevent  his  including  in  it  the  fifteen 
acres  enclosed  in  1827  ? 

Manisty^  Q.  C,  for  the  respondent,  was  desired  by  the  court  to  con- 
fine himself  to  Mills's  appeal.  The  commissioner  has  a  duty  imposed 
upon  him  by  the  6th  section  of  the  21  k  22  Vict.  c.  37.  He  is  required 
to  ascertain  and  determine  by  his  award  whether  the  rights  of  common, 
or  any  of  them,  other  than  fuel  rights,  in  the  late  forest  of  Hainault, 
extended  indiscriminately  over  all  the  said  commonable  lands  which  he 
might  find  to  be  situate  within  the  boundary  of  the  said  late  forest, 
including  the  unallotted  portion  of  the  King's  Forest  or  King's  Woods, 
or  whether  such  rights,  or  any  of  them,  were  limited  to  the  commons 
in  the  particular  parish,  district,  or  place  in  which  are  situate  the  lands 
in  respect  of  which  the  rights  were  claimed,  or  what  was  the  nature  of 
such  rights :  and,  in  case  he  should  find  that  the  rights  of  common,  or 
any  of  them,  were  exerciseable  generally  over  all  the  commonable  lands 
within  the  said  late  forest,  or  over  any  other  commonable  lands  than 
those  in  the  parish,  district,  or  place  in  respect  of  which  the  rights 
exist,  or  if  he  should  find  that  the  inhabitants  of  the  parishes  in  which 
'*'6771  ^^^  commonable  lands  in  the  King's  Forest  or  ^King's  Woods 
-I  are  situate  were  alone  entitled  to  rights  of  common  over  such 
lands,  then  the  commissioner  should  by  his  award  set  out  a  specific  por- 
tion of  the  said  commonable  lands  in  any  part  of  the  said  late  forest  of 
Hainault  to  each  parish,  district,  or  place  in  which  the  inhabitants  had 
rights  of  common,  as  and  for  a  common  for  such  parish,  district,  far 
place.  Upon  the  evidence  before  him,  he  has  come  to  the  conclusion 
that  Tom's  Wood  Hill  is  commonable  land.  That  evidence  was.  that, 
for  sixty  years  and  upwards,  it  lay  open  to  the  forest,  that  cattle  y^i  the 
commoners)  from  every  part  of  the  forest  used  to  feed  there,  and  that 
no  other  stock  were  depastured  there.  The  only  evidence  to  contravene 
that,  was,  that  Mr.  Mills,  in  1856,  exchanged  a  small  portion  of  the 
land  with  the  commissioners  of  woods  and  forests,  and  enclosed  the 
remainder,  and  from  that  time  excluded  the  cattle  of  the  commoners 
from  the  exercise  of  their  rights  thereon.  Upon  this  evidence,  the 
commissioner  could  hardly  arrive  at  any  other  conclusion  than  that  at 
which  he  did  arrive.     The  enclosure  of  the  15  acres  in  1827«  which  is 
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relied  on  by  the  objector,  has  no  bearing  upon  the  question  now  before 
the  court.  The  only  question  to  be  determined  is,  whether  the  44a.  2r. 
23/9.  is  properly  subject  to  the  exercise  of  the  commonable  rights  men- 
tioned in  the  award.  [Williams,  J. — I  see  nothing  on  the  face  of  the 
case  to  show  that  this  land  was  not  subject  to  the  same  rights  of  common 
as  the  rest  of  the  lands  dealt  with  by  the  commissioner.] 

Honyman  was  heard  in  reply. 

Erlb,  0.  J. — I  am  of  opinion  that  the  award  in  this  case  ought  to 
be  supported.  The  appeal  which  we  have  last  heard  is  in  respect  of 
forty- four  acres  of  land,  the  title  to  the  soil  of  which  is  clearly  in  Mr. 
Mills:  *but  it  is  insisted  on  the  part  of  the  commoners  that  it  r^anQ 
is  subject  to  rights  of  common ;  and  the  evidence  in  support  of  ^ 
that  claim  consists  of  acts  of  user,  which  upon  questions  of  this  nature 
must  always  be  left  to  be  decided  by  the  tribunal  which  has  to  decide 
the  whole  question.  These  forty-four  acres,  it  seems,  consist  chiefly 
of  pasture — there  being  some  fern,  some  bushes,  and  some  wood.  Who 
has  had  the  profits  in  the  way  of  pasturage  ?  The  evidence  is,  that,  as 
far  back  as  living  memory  extends,  the  cattle  of  the  commoners  have 
gone  over  these  forty-four  acres  without  interruption  or  objection ;  and 
there  is  no  evidence  that  the  owner  of  the  soil  ever  exercised  the  exclu- 
sive right  which  he  now  sets  up  prior  to  the  year  1856.  The  enclosure 
of  the  fifteen  acres  more  than  twenty  years  ago  stands  by  itself.  It 
might  have  been  by  license  from  the  parties  interested,  or  it  may  have 
been  an  encroachment.  The  commissioner  seems  to  me  to  have  done 
his  duty  in  not  interfering  with  that :  the  length  of  possession  put  it 
beyond  his  control. 

With  regard  to  the  enclosure  of  1856,  if  the  land  then  enclosed  was 
subject  to  rights  of  common,  it  was  commonable  land  notwithstanding 
such  enclosure.  It  was  a  question  of  evidence ;  and  the  commissioner 
has  found  the  balance  to  be  in  favour  of  the  right  of  common,  and  I  see 
no  ground  for  differing  from  the  conclusion  he  arrived  at.  The  com- 
missioner had  to  decide  what  was  commonable  land :  and  the  fact  of  the 
enclosure  having  been  made  just  before  the  act  passed  under  which  his 
authority  was  derived,  does  not  seem  to  me  to  exclude  his  jurisdiction. 
The  proviso  at  the  end  of  s.  6,  that  all  encroachments  made  since  the 
award  of  the  commissioners  under  the  14  &  15  Vict.  c.  43,  on  any  part 
of  the  land  within  the  boundaries  of  the  King's  Forest  or  King's  Woods, 
should  be  deemed  to  be  part  of  the  lands  to  be  allotted  under  the  r«g>7Q 
^provisions  of  the  said  act,  is  an  affirmation,  but  it  is  not  accom-  ^ 
panied  by  an  exclusion  of  other  encroachments  which  might  have  been 
made  before  that  time.  It  seems  to  me  that  the  commissioner  was  right 
ia  finding  that  these  lands  were  commonable  lands,  and  so  within  his 
jurisdiction. 

With  respect  to  the  other  question  in  the  case,  which  has  been  so  ably 
argued  by  Mr.  Walford^ — the  duty  which  was  intrusted  to  the  commis- 
sioner by  section  6,  was,  to  take  the  area  of  land  subject  to  commonable 
rights,  and  then  to  decide  whether  each  parish  should  have  an  exclusive 
right  of  common  over  the  commonable  lands  within  the  boundary  of 
that  parish,  or  whether  two  or  more  of  the  parishes  should  have  all  the 
commonable  lands  within  the  boundaries  of  those  parishes  as  a  separate 
district,  or  whether  the  occupiers  of  commonable  tenements  in  all  the 
five  parishes  who  claimed  to  have  rights  of  common  over  the  common- 
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or,  as  the  case  may  be,  of  the  umpire,  if  made  in  writing  under  their 
ilCon^^  *or  his  hands  or  hand,  and  ready  to  be  delivered  to  the  two 
J  parties  within  thirty  days  next  after  the  question  in  difference  is 
referred  to  the  arbitrators,  or,  as  the  case  may  be,  to  the  umpire,  shall 
be  conclusive  and  binding  on  both  parties,  and  all  things  shall  be  forth- 
with thereafter  done,  omitted,  or  suffered  as  by  such  award  is  required : 
Article  13.  The  arbitrators  and  the  umpire  respectively  shall  have  full 
power  to  make,  if  they  and  he  think  fit,  several  awards  instead  of  one 
award,  and  every  such  award  though  not  on  the  whole  matter  shall  be 
conclusive  so  far  as  it  extends :  Article  14.  The  arbitrators  and  the 
umpire  respectively  shall  have  full  power  to  proceed  ex  parte,  or  in  the 
absence  of  both  parties,  after  giving  to  both  parties  such  notice  as  the 
arbitrator  or  the  umpire  respectively  think  sufficient  of  their  and  his  inten- 
tion so  to  proceed :  Article  15.  The  arbitrators  and  the  umpire  respect- 
ively shall  have  full  power  to  examine  on  oath,  if  required  by  either  of 
the  arbitrators  or  by  the  umpire,  the  parties  and  their  witnesses: 
Article  16.  The  umpire  shall  have  full  power  by  writing  under  his  hand 
from  time  to  time  to  extend  the  period  of  thirty  days  within  which  his 
award  is  to  be  [made] ;  and,  if  it  be  made  and  ready  to  be  delivered  to 
the  two  parties  within  such  extended  period,  it  shall  be  binding  and 
conclusive  as  if  made  within  such  period  of  thirty  days :  Article  17. 
The  costs  of  the  reference  shall  be  in  the  discretion  of  the  arbitrator 
and  umpire  respectively:  Article  18.  The  submission  to  reference 
made  by  these  presents  may  at  any  time  be  made  a  rule  of  any  court 
of  law  or  equity  on  the  application  of  any  party  or  person  interested ; 
and  the  court  shall  have  full  power  to  remit  the  matter  to  the  arbitrators 
or  the  umpire,  with  such  directions  as  the  court  think  fit :  Article  19. 
Full  effect  shall  be  given  under  the  Common  Law  Procedure  Act,  1854, 
*(\Rf<]  ^^^  every  or  any  other  act  from  time  *to  time  in  force  and  appli- 
^  cable  in  that  behalf,  to  the  several  terms  and  conditions  of  these 
presents,  with  respect  to  arbitration." 

Differences  having  arisen  between  the  parties,  the  following  award 
was  made  on  the  5th  of  September,  1860 : — 

*'  To  all  to  whom  these  presents  shall  come,  we,  Sir  Charles  Fox,  Knt., 
of,  &c.,  and  John  Bethell,  of,  &;c.,  send  greeting :  Whereas  the  follow- 
ing articles  of  agreement  were  on  the  1st  of  August,  1855,  made  and 
entered  into  between  John  Goope  Haddan,  civil  engineer,  of  the  one 
part,  and  William  Roupell,  Esq.,  of  the  other  part  [setting  it  out] :  And 
whereas,  after  the  25th  day  of  June,  1860,  a  difierence  arose  between 
the  said  John  Coope  Haddan  and  the  said  William  Roupell  as  to  whether 
the  sum  of  50002.  mentioned  in  the  seventh  article  of  the  said  articles 
of  agreement  had  become  payable  and  was  to  be  paid  by  the  said  Wil- 
liam Roupell  to  the  said  John  Goope  Haddan:  And  whereas,  on  or 
about  the  28th  of  July,  1860,  and  after  the  said  difi*erence  had  arisen, 
the  said  John  Coope  Haddan  did  by  writing  under  his  hand  duly  nomi- 
nate me  the  said  John  Bethell  as  an  arbitrator  on  his  behalf,  and  to  be 
one  of  the  two  arbitrators  to  whom  the  said  difference  should  be  referred, 
in  accordance  with  the  said  articles  of  agreement ;  which  appointment  I 
the  said  John  Bethell  accepted :  And  whereas,  on  the  said  28th  of  July, 
1860,  the  said  John  Coope  Haddan  gave  notice  to  the  said  William 
Roupell  of  the  appointment  of  me  the  said  John  Bethell  as  such  arbi- 
trator, and  in  writing  under  his  hand,  duly  served  upon  the  said  William 
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Roupell,  requested  the  said  William  Roupell  to  name  an  arbitrator  on 
his  behalf  to  be  the  other  of  such  two  arbitrators :  And  whereas  the 
said  William  Roupell  did  not  within  fourteen  days  after  such  request  or 
at  all  name  or  appoint  such  other  arbitrator :  And  *whereas,  there-  r^gon 
fore,  upon  the  13th  of  August,  1860,  and  more  than  fourteen  *- 
days  after  such  request,  the  said  John  Coope  Haddan  did  by  writing 
under  his  hand  nominate  and  appoint  me  the  said  Sir  Charles  Fox  as 
an  arbitrator  to  act  with  the  said  John  Bethell,  and  to  be  the  other  of 
such  two  arbitrators,  in  accordance  with  the  said  articles  of  agreement, 
— of  which  notice  was  given  to  the  said  William  Roupell ;  which  appoint- 
ment I  the  said  Sir  Charles  Fox  accepted :  And  whereas  we  the  said 
arbitrators,  within  ten  days  after  such  last-mentioned  appointment,  and 
before  entering  on  the  business  of  the  reference,  duly  nominated  and 
appointed  an  umpire  in  accordance  with  the  said  articles  of  agreement : 
Now,  we  the  said  arbitrators,  having  taken  upon  ourselves  the  burthen 
of  the  said  arbitration,  and  having  heard  and  considered  the  evidence 
given  before  us  thereon,  do  make  and  publish  this  our  award  in  writing 
under  our  hands  of  and  concerning  the  premises :  1.  We  award  and 
determine  that  the  sum  of  50002.  mentioned  in  the  seventh  article  of 
the  said  articles  of  agreement  did  on  the  25th  of  June,  1860,  become 
payable  under  that  article  by  the  said  William  Roupell  to  the  said  John 
Coope  Haddan :  2.  We  award  and  direct  that  the  said  William  Roupell 
do  forthwith  pay  to  the  said  John  Coope  Haddan  the  said  sum  of  5000Z. 
and  also  interest  thereon  at  the  rate  of  51,  per  cent,  per  annum  from 
the  said  25th  of  June,  1860,  up  to  the  date  of  this  our  award :  8.  We 
award  and  direct  that  the  said  William  Roupell  do  pay  to  the  said  John 
Coope  Haddan  his  costs  of  and  incidental  to  the  reference  and  award, 
and  that  the  said  William  Roupell  do  bear  his  own  costs  of  the  same : 
In  witness,"  &c. 

Bovilly  Q.  C,  in  Michaelmas  Term  last,  on  behalf  of  *Mr.  r«gQA 
Roupell,  obtained  a  rule  calling  upon  Haddan  to  show  cause  on  *- 
the  first  day  of  this  term  why  the  above  award  should  not  be  set  aside, 
on  the  grounds, — ^^  first,  that  one  Glapham  interfered  in  the  appoint- 
ments of  Messrs.  Bethell  and  Fox  and  in  the  request  to  Mr.  Roupell  to 
appoint  an  arbitrator, — ^secondly,  that  the  appointment  of  the  arbi- 
trators did  not  state  the  matters  to  be  arbitrated  upon, — thirdly,  that 
the  request  to  Mr.  Roupell  to  appoint  an  arbitrator  in  writing  addressed 
to  Messrs.  Freshfield  &  Newman  was  not  in  accordance  with  the  agree- 
ment,"— the  said  Mr.  Roupell  by  his  counsel  thereby  consenting,  in  the 
event  of  the  rule  being  discharged,  to  pay  to  the  said  J.  G.  Haddan 
interest  upon  the  sum  awarded,  to  the  time  of  payment  thereof. 

The  motion  was  founded  upon  affidavits  by  Mr.  Roupell  and  Messrs. 
Wbitaker  &  Woolbert,  his  attorneys. 

Mr.  Roupell's  affidavit  was  in  subQtance  as  follows: — In  the  year 
1854,  an  act  of  parliament  was  passed  for  making  a  railway  from  the 
parish  of  St.  John  the  Evangelist,  Westminster,  to  Clapham,  in  Surrey, 
with  a  branch  from  such  railway  to  join  the  authorized  line  of  the  West 
End  of  London  and  Crystal  Palace  Railway  at  Long  Hedge  Farm, 
in  the  parish  of  St.  Mary,  Battersea,  in  the  county  of  Surrey,  the 
short  title  of  which  was  "The  Westminster  Terminus  Railway  Act, 
1854."  The  said  act  contains  the  following  proviso: — "Provided 
that  the  powers  by  this  act  granted  for  the  purchase  of  lands  and 


690  IN  RE  HADDAN  AND  ROUPELL.     H.  T.  1861. 

construction  of  works  shall  not  be  exercised  as  regards  the  portion 
of  railway  between  the  points  marked  one  mile  six  furlongs  on  the 
plans  so  deposited  as  aforesaid,  and  the  terminus  at  Clapham,  until  par- 
liament shall  have  sanctioned  an  extension  of  such  railway  from  such 
terminus  to  the  Crystal  Palace,  or  to  a  junction  with  the  authorized 
♦6911  *'*^®  ^^  *^®  West  End  of  London  and  Crystal  Palace  Railway  in 
-'  a  south-easterly  direction  from  such  terminus.  In  the  session  of 
1859,  application  was  made  to  parliament  for  an  act  (to  be  called  '^The 
Westminster  Terminus  Railway  Extension  Act,  Clapham  to  Norwood, 
1855,")  for  making  a  railway  from  the  Manor  Street  terminus  of  the 
authorized  Westminster  Terminus  Railway  to  Norwood,  connecting  the 
Westminster  Terminus  Railway  with  the  West  End  of  London  and  Crystal 
Palace  Railway.  The  line  of  railway  contemplated  by  the  last-mentioned 
act,  as  defined  in  the  plans  and  sections  in  the  act  referred  to,  was  pro- 
jected to  cross  a  large  building  estate  belonging  to  the  deponent,  knoivn 
as  Roupell  Park,  on  an  embankment;  and  the  deponent  was  advised  that 
the  effect  of  the  construction  of  the  said  railway  would  be  very  detri- 
mental to  the  said  estate.  The  deponent  therefore  petitioned  the  House 
of  Commons  against  the  measure,  with  the  view  of  obtaining  its  rejec- 
tion or  such  modifications  as  might  protect  his  interests.  Not  being 
successful  before  the  committee  of  the  House  of  Commons,  the  deponent 
was  preparing  to  continue  his  opposition  in  the  House  of  Lords,  which 
he  would  have  prosecuted  had  he  not  been  applied  to  by  Mr.  J.  C. 
Haddan,  representing  himself  to  be  the  proprietor  and  promoter  of  the 
undertaking,  who,  accompanied  by  his  parliamentary  agent,  called  on 
the  deponent  and  proposed  to  him  to  become  the  proprietor  of  the  under- 
taking, and  to  obtain,  if  he  thought  proper,  in  the  next  session,  an 
act  for  making  such  a  deviation  of  the  proposed  line  as  might  remove 
his  objection  to  it :  and,  after  some  discussion,  a  memorandum  (which 
was  afterwards  embodied  in  the  agreement  of  the  1st  of  August,  1855) 
was  drawn  up  and  signed  by  the  deponent  and  Haddan.  It  was  ex- 
pressly stated  to  the  deponent  at. the  time  by  Haddan  that  the  reason  for 
i^^QC)-i  *his  stipulation  for  the  payment  of  50002.  in  the  event  of  the  line 
'^''  not  being  made  within  the  period  mentioned  in  the  said  memo- 
randum, was,  that  he  had  an  interest  to  that  amount  dependent  on  the 
construction  of  the  line  authorized  by  the  said  Westminster  Terminus 
Railway  Act,  1854 ;  and  that,  as  such  construction  necessarily  depended 
on  the  construction  of  the  extension  line  contemplated  by  the  then 
pending  bill,  it  was  reasonable  that  in  parting  with  the  control  of  such 
extension  line  he  should  have  some  practical  guarantee  that  it  would  not 
be  abandoned  to  the  injury  of  his  interest  in  the  Westminster  Terminus 
Railway.  On  the  faith  of  these  representations,  and  on  the  faith  that 
the  Westminster  Terminus  line  would  on  the  passing  of  the  then  pending 
bill  be  effectually  proceeded  witt),  the  deponent  consented  to  that  stipu- 
lation. In  pursuance  of  the  agreement  of  the  Ist  of  August,  1855,  the 
deponent  did  on  the  31st  of  July,  1855,  pay  to  Messrs.  Mayhew  &  Salmon 
under  the  written  order  of  Haddan  7501.,  making  with  the  750L  pre- 
viously paid  the  sum  of  15002.  The  deponent  also  paid  to  the  London 
and  County  Bank  the  sum  of  10,9122.  10«.y  which  had  been  advanced 
by  the  bank  to  Haddan  or  others  who  had  been  interested  in  the  said 
bill ;  and  a  deed  of  grant,  dated  the  12th  of  August,  1855,  was  executed 
between  the  several  persons  whose  respective  names  and  seals  were 
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therennto  subscribed  and  affixed  of  the  first  part,  Haddan  of  the  second 
part,  the  deponent  of  the  third  part,  nnd  Alfred  Wildj  and  Robert 
Charles  Brown  of  the  fourth  part,  whereby  the  scrip,  shares,  right,  and 
interest  of  the  parties  thereto  of  the  first  part,  who  were  therein  repre- 
sented as  being  the  subscribers  to  the  undertaking,  were  transferred  to 
the  deponent.  The  deponent  has  since  learnt  that  the  said  parties  to 
the  said  deed  of  grant  of  the  first  part,  so  far  from  having,  as  was  in  'the 
said  deed  of  grant  ^represented,  subscribed  anything  towards  r^f^no 
the  said  undertaking,  were  in  fact  merely  nominal  subscribers,  *- 
and  had  no  real  interest  whatever  therein.  In  the  course  of  the  autumn 
of  1855,  the  deponent  became  aware  that  the  Westminster  Terminus 
Railway  Company  were  not  taking  any  measures  towards  the  commence- 
ment of  the  construction  of  their  railway,  although  their  compulsory 
powers  for  the  most  important  portion  of  their  line  had  nearly  expired. 
In  the  month  of  November  in  the  same  year  the  deponent's  attention 
was  drawn  to  a  notice  inserted  in  the  newspapers  of  the  intended  appli- 
cation to  parliament  of  the  Westminster  Terminus  Railway  Company  for 
the  amendment  of  their  act  of  incorporation  and  the  deviation  of  the 
line  thereby  authorized ;  and  the  deponent  subsequently  learned  that  it 
appeared  by  the  bill  when  deposited  that  the  proposed  deviation  con- 
sisted in  an  abandonment  of  the  terminus  at  Victoria  Street  and  of  the 
whole  of  the  authorized  line  between  that  terminus  and  a  point  where 
the  railway  was  intended  to  cross  the  ditch  forming  the  boundary  between 
the  parishes  of  Battersea  and  Glapham,  and  that  it  was  also  intended  to 
abandon  the  authorized  branch  from  the  authorized  main  line  into  the 
Crystal  Palace  Railway,  and  that  it  was  proposed  to  substitute  for  this, 
first,  a  line  of  railway  commencing  at  Lupus  Street  in  Westminster  and 
terminating  by  a  junction  with  the  Crystal  Palace  Railway  at  Stewart's 
Lane  (in  Battersea),  secondly,  a  branch  from  the  junction  at  Stewart's 
Lane  terminating  in  a  junction  with  the  remains  of  the  authorized  line 
at  the  above-mentioned  parish  boundary.  The  bill  further  proposed  to 
authorize  the  return  to  the  company  of  nearly  one-half  of  their  parlia- 
mentary deposit.  Shortly  after  the  bill  was  deposited,  the  deponent 
learned  that  the  real  object  *of  the  Westminster  Terminus  Rail-  r^^q^ 
way  Company  in  making  this  application  to  parliament,  was,  ^ 
practically,  to  secure  themselves  from  the  loss  of  at  all  events  one-half 
of  their  parliamentary  deposit,  that  they  entertained  no  hope  of  making 
the  authorized  line,  and  that  the  death  of  one  of  their  principal  sup- 
porters and  the  withdrawal  of  the  promised  support  of  the  Brighton 
Railway  Company  had  been  fatal  to  their  scheme.  The  deponent  found, 
therefore,  that,  if  he  successfully  opposed  the  passing  of  the  bill,  no 
railway  whatever  would  be  made  from  Westminster  to  Clapham ;  and 
that,  if  he  failed  in  his  opposition,  and  the  bill  passed  into  a  law,  the 
line  of  which  he  was  proprietor,  would,  instead  of  being  an  extension  of 
the  Westminster  Terminus  Railway,  be  in  effect  a  loop  of  the  Crystal 
Palace  Railway,  and  completely  in  the  power  of  that  company,  and  would 
terminate  at  a  station  very  inferior  in  point  of  position  to  that  authorized 
by  the  act  of  1854.  Tne  deponent  was  nevertheless  advised  that  it 
would  be  desirable  that  he  should  oppose  the  passing  of  the  bill,  in  order 
that,  should  parliament  sanction  the  measure,  he  might  not  be  deemed 
to  have  been  an  assenting  party  to  the  abandonment  of  a  railway  on  the 
conetructiDn  of  which  the  whole  success  of  his  extension  railway  de- 
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pended.     The  deponent  prepared,  therefore,  to  oppose  the  bill,  and  pre- 
sented a  petition  against  it  to  the  House  of  Commons.     On  the  com- 
mittee, however,  the  company,  instead  of  asking  for  the  powers  contained 
in  their  bill,  sought  power  not  only  to  abandon  the  portion  of  their 
authorized  railway,  which  their  bill  as  deposited  sought  to  abandon,  but 
to  construct  no  more  in  lien  thereof  than  a  short  piece  of  railway  com- 
mencing at  Stewart's  Lane  and  ending  at  the  aforesaid  parish  boundary, 
— thus  making  the  deponent's  railway  simply  a  loop  of  the  Crystal 
♦fiQ^il  P*'^^®  Railway,  without  any  means  of  access  ^whatever  to  West- 
J  minster.     They  further  sought  a  return  of  nearly  nine-tenths  of 
their  parliamentary  deposit.     The  grounds  on  which  their  application 
was  made,  were,  the  utter  hopelessness  of  the  construction  their  au- 
thorized line,  arising  from  no  fault  of  their  own,  and  the  fact  that  the 
simple  result  of  parliament  holding  them  to  their  undertaking  would  be 
the  absolute  loss  of  their  large  parliamentary  deposit.     The  bill  passed. 
In  the  next  session  the  deponent  caused  application  to  be  made  for  and 
obtained  an  act  authorizing  the  abandonment  of  the  extension  line,  on 
the  ground,  as  set  forth  in  the  preamble  to  that  act,  that  the  character 
of  the  undertaking  was  so  greatly  changed  as  to  render  the  making  of 
such  extension  inexpedient.     Haddan  opposed  the  passing  of  the  bill 
without  success,  but  obtained  the  insertion  of  a  clause  as  follows: — 
*' Nothing  in  this  act  contained  shall  interfere  with  or  prejudicially  affect 
the  rights  of  John  Coope  Haddan  under  an  agreement  bearing  date  the 
1st  day  of  August,  1855,  and  made  between  William  Roupell,  Esq.,  of 
the  one  part,  and  the  said  John  Coope  Haddan  of  the  other  part;  but 
such  agreement  and  everything  therein  contained  shall  be  of  the  same 
force  and  effect  as  if  this  act  had  not  passed."     From  the  time  of  the 
abandonment  of  the  undertaking  authorized  by  the  Westminster  Ter- 
minus Railway  Act,  1854,  the  deponent  considered  that  any  liability  on 
his  part  to  make  the  extension  line  was  at  an  end,  and  that  Haddan, 
having  no  longer  any  interest  in  his  doing  so,  could  have  no  claim  to 
damages  under  the  agreement,  the  true  intent  and  meaning  thereof 
being,  as  the  deponent  conceived,  that  if  through  any  neglect  of  his  to 
make  the  extension  the  Westminster  Terminus  Railway  should  fail  to  be 
constructed,  and  his  interests  therein  be  thereby  injuriously  affected,  the 
^/«Qg-|   deponent  should  make  compensation  to  him,  and  that,  for  the  *pur- 
-^  pose  of  facilitating  the  recovery  by  him  of  such  compensation, 
the  damages  should  be  considered  as  liquidated  at  5000Z.     Haddan,  in 
his  negotiations  with  the  deponent,  suppressed  and  concealed  from  him 
certain  facts  which  in  fairness  he  ought  to  have  made  known  to  hiiu, 
and  which  if  the  deponent  had  known  them  w^ould  have  prevented  him 
from  entering  into  the  arrangements  before  alluded  to  with  Haddan,  in- 
asmuch as  he  knew  at  the  time  of  his  negotiating  with  the  deponent,  as 
appeared  from  a  statement  made  by  him  in  a  bill  in  Chancery  in  a  suit 
in  which  he  (Haddan)  was  plaintiff',  that  he  knew  at  the  time  that  the 
original  Westminster  Terminus  Railway  was  about  to  be  abandoned  for 
want  of  funds. 

It  appeared  from  the  other  affidavit  that  Haddan  had  assigned  his 
interest  in  the  agreement  of  the  1st  of  August,  1855,  to  one  Clapham ; 
and  that,  on  the  29th  of  July,  1860,  Mr.  Roupell  was  served  with  the 
following  notice : — 

^^  In  pursuanco  of  the  articles  of  agreement  of  Ist  August,   1855, 
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between  you  and  the  undersigned  J.  C.  Haddan,  toe  the  undersigned 
John  Coope  Haddan  and  Thomas  Olapham  hereby  severally  nominate 
John  Bethel],  of,  &c.,  as  the  arbitrator  on  behalf  of  the  said  John  Coope 
Haddan ;  and  we  request  you  within  fourteen  days  from  the  date  hereof 
to  narae  an  arbitrator  on  your  behalf,  in  writing ^  addressed  to  Messrs. 
Freshfield  ^  Newman^  5  Bank  Buildings,  London.  Dated  this  28th 
day  of  July,  1860.  "  J.  C.  Haddan, 

"  Thomas  Clapham." 

Mr.  Roupell,  having  declined  to  comply  with  the  above  notice,  was  on 
the  13th  of  August,  1860,  served  with  a  second  notice,  as  follows : — 

^^  In  pursuance  of  the  articles  of  agreement  of  1st  August,  1855,  made 
between  vou  and  the  undersigned  *J.  C.  Haddan,  we  the  under-  r*r»Q7 
signed  John  Coope  Haddan  and  Thomas  Olapham  hereby  severally  ^ 
nominate  Sir  Charles  Fox,  of,  &c.,  civil  engineer,  as  an  arbitrator  to  act 
with  John  Bethell,  the  arbitrator  already  appointed  by  us.  Dated  this 
13th  of  August,  1860.  "  J.  C.  Haddan, 

"  Thomas  Clapham." 

Mr.  Roupelt  never  received  notice  of  any  other  appointments  of  the 
said  arbitrators  than  those  above  set  forth ;  nor  was  there  any  other  ap- 
pointment of  arbitrators  by  Haddan  than  the  above.  On  the  17th  of 
August,  Mr.  Roupell  received  notice  that  the  two  arbitrators  would 
meet  on  22d  of  August  at  No.  7,  Great  George  Street,  Westminster,  to 
proceed,  and  that,  in  the  absence  of  either  party,  it  was  their  intention 
to  proceed  ex  parte.  On  the  2l8t  of  August,  the  solicitors  for  Mr. 
Roupell  addressed  the  following  letter  to  Messrs.  Freshfield  &  Newman, 
the  attorneys  for  Haddan  and  Clapham : — 

"  Dear  Sirs, — Although  we  intend  to  be  present  to-morrow  at  the 
meeting  of  which  we  have  received  notice  of  the  arbitrators  alleged  to 
have  been  appointeij  under  the  agreement  between  Mr.  Haddan  and  Mr. 
Roupell,  of  the  1st  of  August,  1855,  we  think  it  right  to  give  you  for- 
mal notice  that  we  shall  only  be  present  in  order  to  watch  the  proceed- 
ings on  Mr.  Roupeirs  part,  and  that  neither  Sir  Charles  Fox  nor  Mr. 
Bethell  is,  as  we  are  advised,  properly  appointed  an  arbitrator.  The 
appointments  purport  to  be  made  by  Mr.  Haddan  and  a  Mr.  Thomas 
Clapham,  who  from  the  notices  we  have  received  appears  to  have  been, 
but  ve  believe  is  not  now,  an  encumbrancer  on  Mr.  Haddan's  supposed 
claim  under  the  agreement.  As  you  may  not  be  aware  of  the  fact,  we 
think  it  right  to  inform  you  that  we  have  notice  of  several  other  encum- 
brancers upon  *Mr.  Haddan's  supposed  claim ;  and  we  object  to  r^ggo 
any  arbitration  at  all  without  those  encumbrancers  being  also  ^ 
parties  to  it.  At  all  events,  we  protest,  that,  if  the  other  encumbrancers 
have  nothing  to  do  with  the  matter,  neither  has  Mr.  Clapham,  and  that, 
in  either  view  of  the  case,  the  appointments  which  have  already  taken 
place  are  void.  We  also  protest  against  the  arbitration,  even  if  the 
arbitrators  were  regularly  appointed, — the  act  of  1856  having  rendered 
it  impossible  that  Mr.  Roupell  could  make  the  railway  mentioned  in  the 
7th  article  of  the  agreement,  within  the  meaning  of  that  article,  and 
further  because  Mr.  Haddan  has  sustained  no  damage  whatever  by  its 
not  being  made.  For  these  reasons,  and  others,  we  protest  against  your 
proceeding  with  the  attempted  arbitration." 

At  the  meeting  of  the  22d  of  August,  the  arbitrators  at  first  objected 
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to  the  attendance  of  counsel  on  the  part  of  Mr.  Roupell,  unless  the  pro- 
test were  withdrawn ;  but  the  objection  was  not  persevered  in,  and  the 
claimant's  case  was  gone  into :  and,  on  the  5th  of  September,  the  arbi- 
trators made  their  award,  ns  before  stated. 

JT*.  Lloyd^  on  a  subsequent  day,  obtained  a  rule  on  the  part  of  Had- 
dan  calling  upon  Mr.  Roupell  to  show  cause  on  the  first  day  of  the 
present  term  why  he  should  not  forthwith  pay  to  Haddan  the  several 
suras  of  5000i.,  and  49/.  6«.  3d.  for  interest  thereon,  together  with  the 
sum  of  74Z.  11^.  2d.  for  costs,  amounting  in  the  whole  to  5123/.  17«.  5d. 

Lugh^  Q.  C,  and  H.  Lloyd^  showed  cause  against  BovilV%  rule. — 
The  first  ground  of  objection  urged  against  the  award  is«  that  Clapham 
interfered  in  the  appointment  of  Messrs.  Bethell  and  Fox,  and  in  the 
*6QQ1  *r®fl^®8t  to  Mr.  Roupell  to  appoint  an  arbitrator.  There  clearly 
^  is  nothing  in  that  objection.  The  appointment  of  the  arbitrators 
is  not  less  an  appointment  by  Haddan,  because  Clapham  also  professes 
to  appoint.  Suppose  Haddan  and  Clapham  had  signed  two  separate 
documents  each  appointing  the  arbitrators,  would  Clapham's  appoint- 
ment have  vitiated  Haddan 's  ?  What  difference,  then,  can  it  make  that 
the  two  severally  appoint  by  one  document  ?  There  could  be  no  objec- 
tion to  Clapham's  joining  as  an  assenting  party.  The  next  objection 
is,  that  the  appointment  of  the  arbitrators  did  not  state  the  matters  to 
be  arbitrated  upon.  There  was  but  one  matter  in  dispute  between  the 
parties,  viz.,  whether  or  not  Haddan  was  entitled  under  the  agreement 
of  the  1st  of  August,  1855,  to  receive  from  Roupell  5000/.  The  Sth 
article  of  that  agreement  provides,  that,  "  in  every  case  of  any  differ- 
ence between  the  parties  touching  the  true  intent  or  construction  of  this 
agreement,  or  of  anything  therein  expressed,  or  touching  anything  to 
be  done  or  omitted  in  pursuance  of  this  agreement,  or  as  to  any  of  the 
incidents  or  consequences  thereof,  or  otherwise  relating  to  the  premises, 
the  matter  in  question  shall  be  referred  to  arbitration.^'  Not  a  word  is 
said  in  the  agreement  as  to  the  appointment  of  the  arbitrators  contain- 
ing any  statement  of  the  matter  to  be  arbitrated  upon  :  nor  was  it  ever 
suggested  in  the  correspondence  between  the  parties,  or  before  the  arbi- 
trators, that  such  an  intimation  was  necessary,  or  that  Mr.  Roupell  and 
his  solicitors  did  not  perfectly  well  know  the  nature  and  extent  of  Had- 
dan's  claim.  The  third  objection  is,  that  the  request  to  Mr.  Roupell  to 
appoint  an  arbitrator  ^'  in  writing  addressed  to  Messrs.  Freshfield  k 
Newman,"  was  not  in  accordance  with  the  agreement.  This  is  a  most 
preposterous  and  unjustifiable  objection.  The  parties  throughout 
*7001  ^^^^^  corresponding  through  their  attorneys;  each  puts  his 
-I  attorneys  in  his  place.  The  merits  of  Haddan'^^  claim  are 
entirely  out  of  the  question.  The  arbitrators  were  at  liberty  to  put 
their  own  construction  upon  the  agreement ;  and,  right  or  wrong,  their 
decision  was  binding.  Besides,  if  it  were  necessary  to  go  into  the 
merits,  the  fact  of  his  rights  under  the  agreement  being  specially 
reserved  to  him  by  the  act  obtained  to  authorize  Roupell  to  abandon 
the  proposed  railway,  would  be  strong  to  show  that  the  merits  were  with 
Mr.  Haddan. 

Bovillj  Q.  C,  and  Quain^  in  support  of  the  rule. — Mr.  Roupell  was 
induced  by  a  gross  and  scandalous  fraud  to  enter  into  the  agreement  in 
question.  Haddan  put  himself  forward  as  the  representative  of  per- 
sons who  had  no  real  interest  in  the  projected  line  of  railway  through 
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Mr.  Ronpell's  property ;  and  Mr.  Roupell,  believing  the  transaction  to 
be  bonfi  fide,  consented  to  become  a  party  to  it.  And  now  it  appears 
from  Haddan's  own  admission  in  a  bill  in  Chancery  filed  by  him  in 
another  matter,  that  he  was  fnlly  aware  at  the  time  that  the  Westminster 
Terminus  Railway  was  about  to  be  abandoned  for  want  of  funds.  The 
non-completion  of  the  extension  line,  therefore,  could  not  prejudice  any 
interest  of  Haddan,  and  consequently  his  claim  on  Mr.  Roupell  under 
the  agreement  of  the  1st  of  August,  1855,  was  altogether  gone.  The 
arbitrators  should  have  raised  the  question  as  to  the  construction  of  the 
agreement  on  the  face  of  their  award.  [Erlb,  C.  J. — Mr.  Roupell  wa» 
not  before  them  to  suggest  that  course.]  He  feared  that  his  appearance 
before  the  arbitrators  would  be  construed  into  an  acquiescence  in  the 
agreement.  So  much  as  to  the  merits.  Then,  as  to  the  formal  objec- 
tions to  the  proceedings  of  the  arbitrators.  Clapham  had  no  right  to 
^interfere  in  the  appointment  of  the  arbitrators.  It  does  not  r«>7Q| 
appear  that  he  had  any  interest,  as  trustee  or  otherwise,  in  the  *- 
subject-matter  of  the  reference:  and,  if  Mr.  Roupell  had  acted  upon 
the  joint  notice  and  request,  he  might  have  been  precluded  from  after- 
wards denying  Clapham's  right.  Then,  the  appointment  of  the  arbi- 
trators should  have  contained  an  intimation  of  the  matter  or  matters  to 
be  arbitrated  upon.  The  8th  article  of  the  agreement  authorizes  a  refer- 
ence to  arbitration,  not  of  the  whole  agreement,  but  of  *'  the  matter  in 
question."  This  objection,  no  doubt,  is  strictissimi  juris :  but,  under 
the  circumstances,  &Ir.  Roupell  conceives  that  he  is  justified  in  defend- 
ing himself  by  any  means  against  the  fraud  which  has  been  practised 
upon  him.  The  remaining  objection  is,  that  the  reque8t,-^a  joint  request 
by  Haddan  and  Clapham, — to  Mr.  Roupell  to  appoint  an  arbitrator,  is 
not  in  accordance  with  the  agreement,  inasmuch  as  it  requires  him  to 
address  the  appointment  to  Messrs.  Freshfield  k  Newman.  By  comply- 
ing with  that  requirement,  Mr.  Roupell  might  have  been  fixed  to  deal 
with  parties  under  the  reference  who  are  no  parties  to  the  agreement. 

Then,  as  to  the  cross  rule, — ^If  the  rule  to  set  aside  the  award  is  dis- 
charged, the  rule  for  payment  of  the  money  cannot  be  made  absolute, 
but  &e  court  will  leave  Mr.  Haddan  to  his  remedy  by  action  upon  the 
award.  [Erlb,  G.  J. — ^I  am  at  a  loss  to  see  how  you  could  raise  these 
questions  by  pleading  to  an  action  on  the  award.]  If  that  course  is 
not  open  to  the  defendant,  there  is  the  greater  necessity  for  setting  aside 
the  award. 

Erlb,  C.  J. — In  this  case  an  agreement  was  entered  into  between 
Haddan  and  Roupell  under  which  the  latter  was  in  a  given  event  to  pay 
the  former  *5000/.  The  agreement  contained  a  great  number  of  r^yQo 
stipalations,  and,  amongst  others,  a  clause  (article  8)  providing,  ^ 
that,  ^*  In  every  case  of  any  difference  between  the  parties  thereto,  or 
their  respective  representatives,  whether  touching  the  true  intent  or 
coQStmction  of  that  agreement,  or  of  anything  therein  expressed,  or 
touching  anything  to  be  done  or  omitted  in  pursuance  of  that  agreement, 
or  aa  to  any  of  the  incidents  or  consequences  thereof,  or  otherwise  relating 
to  the  premises,  the  matter  in  question  should  be  referred  to  arbitra- 
tion ;*'  and  a  clause  (9)  providing  that  "  every  such  reference  should  be 
made  to  two  persons,  one  to  be  named  by  each  party  ;'*  and  another 
claoae  (10)  providing,  that,  "  if  either  party  for  fourteen  days  after 
being  requested  by  the  other  party  to  name  an  arbitrator  fail  so  to  do, 
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then  both  arbitrators  may  be  named  by  the  party  making  such  request. ' 
Differences  did  arise  between  the  parties,  and  Mr.  Bethell  was  appointed 
arbitrator  by  Mr.  Haddan,  and  subsequently,  upon  Mr.  Roupell  de- 
clining to  appoint  one,  a  second  arbitrator,  viz..  Sir  Charles  Fox,  was 
appointed  by  Mr.  Haddan :  and,  the  arbitrators,  having  met  and  heard 
such  evidence  as  was  brought  before  them,  made  an  award  in  favour  of 
Mr.  Haddan.  A  rule  has  been  obtained  on  the  part  of  Mr.  Roupell  to 
set  aside  the  award  upon  three  grounds.  The  first  ground  is,  ^*-  that 
Glapham  interfered  in  the  appointment  of  Messrs.  Bethell  and  Fox,  and 
in  the  request  to  Mr.  Roupell  to  appoint  an  arbitrator."  It  appears 
from  the  affidavits  that  one  Clapham  joined  with  Haddan  in  making  tho 
nomination  of  the  arbitrators,  each  acting  severally  for  himself.  Clap- 
ham  might  have  been  a  party  beneficially  interested  in  the  result.  If 
the  appointment  had  been  the  joint  act  of  the  two,  I  should  have  been 
inclined  to  hold  that  the  objection  ought  to  prevail :  but,  as  each  pro- 
♦70^1   ^®®®®*  *^  *^^  severally  for  himself,  I  *thitik  the  utile  is  not  vitiated 

^  by  the  inutile,  and  that  the  appointment  was  sufficiently  made; 
for,  as  was  well  put  by  Mr.  Llot/d,  suppose  the  two  had  signed  each  a 
paper  severally  appointing  an  arbitrator,  the  fact  of  Clapham  assuming 
to  make  an  appointment  would  not  destroy  the  efficacy  of  the  appoint- 
ment by  Haddan.  For  these  reasons,  I  think  the  appointment  of  the 
arbitrators  by  Haddan  was  not  vitiated  by  the  addition  thereto  of  the 
name  of  Clapham.  The  second  objection  is,  ^^  that  the  appointment  of 
the  arbitrators  did  not  state  the  matters  that  were  to  be  arbitrated  upon." 
I  am  of  opinion  that  there  is  no  foundation  for  that  objection.  The 
agreement  in  question  was  both  an  agreement  for  several  sums  of  money 
to  be  paid  and  several  things  to  be  performed  by  Mr.  Roupell,  and  a 
submission  to  arbitration  of  all  matters  in  difference, — of  all  matters  in 
difference  which  might  arise,  by  anticipation.  It  is  true  that  the  eflPect 
might  be  to  submit  a  point  of  law  to  the  decision  of  a  layman.  But 
the  parties  have  by  their  agreement  chosen  to  withdraw  the  matters 
from  the  ordinary  tribunals  of  the  country,  and  to  consign  them  to  the 
domestic  forum  of  an  arbitrator.  In  the  appointment  of  an  arbitrator 
there  is  no  necessity  to  state  the  particular  matters  he  is  to  be  called 
upon  to  decide.  He  is  appointed  to  act  as  arbitrator  in  all  matters  in 
difference  that  may  be  brought  before  him.  There  is  nothing  in  the 
agreement  or  in  the  general  principles  which  govern  these  matters  to 
warrant  this  objection.  The  third  and  last  objection  is,  ^^  that  the  request 
to  Mr.  Roupell  to  appoint  an  arbitrator  in  writing  addressed  to  Messrs. 
Freshfield  &  Newman,  was  not  in  accordance  with  the  agreement,"— 
that  is,  that  the  request  by  Haddan  to  Roupell  was  a  void  request,  be- 
cause it  called  upon  him  to  notify  the  appointment  of  the  arbitrator  to 
*7041   ^^^^^^*  Freshfield  &  *Newman,  the  solicitors  of  Haddan,  and  not 

-*  to  Haddan  himself.  It  appears  to  me  that  the  answer  given  to 
that  objection  on  the  part  of  Haddan  is  a  satisfactory  one.  If  Mr. 
Roupell  declined  to  hold  any  communication  on  the  subject  with  Messrs. 
Freshfield  &  Newman,  he  might  have  said  so.  It  is  the  ordinary  coarse 
in  all  civil  proceedings  for  the  parties  to  put  forward  solicitors  to  act  for 
them.  It  appears  here  that  at  an  early  period  Haddan  communicated 
to  Roupell  that  Messrs.  Freshfield  &  Newman  were  his  solicitors,  and 
that  Mr.  Roupell  in  like  manner  intimated  that  Messrs.  Whitaker  v^ 
Woolbert  would  act  for  him ;  and  these  gentlemen  appear  to  have  com 
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municated  with  each  other  throughout  the  business.  It  was  never  sug- 
gested that  the  agreement  did  not  authorize  the  course  that  was  pursued : 
and  I  see  nothing  in  the  agreement  against  it :  at  all  events,  it  is  too 
late  to  raise  the  objection  after  the  award  has  been  made.  I  do  not  say 
that  Mr.  Roupell  was  estopped  from  urging  this  point  by  appearing 
as  he  did  before  the  arbitrators.  But,  if  he  meant  to  object  to  the 
intervention  of  Messrs.  Freshfield  &  Newman,  he  should  have  said  so. 
The  grounds  of  objection  stated  in  the  rule  having  therefore  all  failed, 
the  rule  must  be  discharged. 

In  the  discussion  of  this  rule,  we  have  listened  to  many  matters  which 
are  wholly  irrelevant.  But,  after  the  most  careful  attention  to  the  whole 
case,  I  feel  bound  to  say  that  the  parties  have  selected  their  own  forum, 
and  must  abide  the  result.  If,  instead  of  going  to  a  reference,  Haddan 
had  chosen  to  bring  an  action  to  recover  the  5000Z.  under  the  agree- 
ment, he  might  have  been  met  by  an  objection  on  the  part  of  Roupell 
that  the  mode  of  settling  differences  was  specifically  provided  for  by  the 
agreement  itself.  Haddan  having  in  accordance  with  the  agreement 
named  *an  arbitrator  on  his  part,  Roupell  refused  to  name  one  ri|e7Qf 
on  his  part.  Haddan  thereupon  appointed  the  second  arbitra-  ^ 
tor ;  and  the  whole  matter  was  gone  into  and  disposed  of.  I  think  we 
should  be  throwing  unwarrantable  doubt  upon  arbitrations  in  general  if 
we  gave  way  to  the  objections  urged  against  our  making  the  second  rule 
absolute.  In  considering  this  matter,  I  feel  bound  to  exclude  from  my 
mind  all  extraneous  considerations.  The  proper  course  for  Mr.  Roupell 
to  pursue  would  have  been  to  name  an  arbitrator,  and  ask  to  have  the 
points  of  law  reserved  for  the  court.  He  has  not  thought  fit  to  do  so. 
He  must  stand  or  fall  by  the  advice  he  has  acted  upon.  He  has  sub- 
jected himself  to  the  obligations  (at  law,  at  least)  of  a  valid  award. 
Here,  we  cannot  look  at  the  merits.  The  rule  to  set  aside  the  award 
must  be  discharged  with  costs :  and  the  cross-rule  must  be  made  abso- 
lute, but,  under  the  circumstances,  without  costs. 

The  rest  of  the  court  concurring.  Rules  accordingly. 
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Th«  court  wiU  not  grant  a  rale  for  the  inspection  of  documents  which  were  prodaoed  in  evi- 
dence at  the  trial,  for  the  mere  purpose  of  furnishing  materials  to  the  other  side  for  moving 
for  a  new  trial. 

The  plaintiff,  a  builder's  pieoe-masteri  was  employed  to  do  certain  carpenter's  and  joiner's  work 
to  certain  houses  for  the  defendant,  for  a  given  sum.  Before  the  whole  work  was  completed, 
the  defendant  discharged  the  plaintiff,  who  thereupon  sued  him  for  an  alleged  balance  of 
1782.  7t.  7d.  for  work  and  labour  and  monej  paid:  and  he  also  filed  an  affidavit  in  bank- 
ruptcy in  which  he  alleged  that  the  defendant  was  indebted  to  him  in  that  sum  for  work  and 
labour  and  money  paid.  At  the  trial,  the  jury  found  a  verdict  for  the  plaintiff  for  100^ 
only : — Held,  that  the  defendant  was  entitled  to  costs  under  the  12  A  13  Vict.  e.  106,  s.  86, — 
there  being  no  reasonable  or  probable  cause  for  swearing  to  that  as  a  debt,  which,  as  to  a  part 
at  leasty  was  only  a  claim  for  unliquidated  damages. 

This  was  an  action  brought  by  the  plaintiff,  a  builder's  piece-master, 
to  recover  a  balance  of  178Z.  7«.  Id.  alleged  to  be  due  to  him  from  the 
defendant  for  carpenters'  and  joiners'  work  done  for  the  plaintiff  to  cer- 
tain houses  at  Oolney  Hatch. 

The  cause  was  tried  before  Willes,  J.,  at  the  sittings  at  Westminster 
after  last  term,  when  a  verdict  was  found  for  the  plaintiff,  damages  lOQl. 
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J.  Brown^  on  the  first  day  of  this  term,  moved  for  a  rule  calling  upon 
the  plaintiff  to  show  cause  why  he  should  not  produce  for  the  defendant's 
inspection  certain  documents  which  were  given  in  evidence  at  the  trial, 
in  order  to  enable  the  defendant  to  frame  his  afSdavits  in  support  of  an 
intended  motion  for  a  new  trial.  The  affidavit  upon  which  the  applica- 
tion was  founded,  stated  that  the  plaintiff  was  the  defendant's  foreman 
of  carpenters  from  the  month  of  March,  1857,  until  the  2d  of  Junr, 
1860,  when  he  discharged  him ;  that  the  defendant  paid  the  wages  of 
his  journeymen  carpenters  through  the  plaintiff  as  his  foreman  every 
Saturday  afternoon ;  that  such  wages  were  entered  upon  certain  "  tally- 
boards"  brought  to  the  defendant  by  the  plaintiff  every  Saturday  after- 
noon, and  such  boards  were  given  to  the  plaintiff,  who  distributed  such 
wages  among  the  carpenters  in  the  defendant's  employ  according  to  the 
amount  appearing  opposite  their  names  on  such  boards,  and  that  such 
"tally-boards"  were  then  in  the  plaintiff's  possession  or  power;  that, 
on  the  trial  of  the  cause,  the  plaintiff  produced  four  or  five  such  ^'  tally- 
boards"  only,  but  he  had  still,  as  the  deponent  believed,  the  whole  of 
'*'7071  ^^^^  ^boards  in  his  possession ;  that  at  the  trial  the  plaintiff  also 
^  produced  two  account  books,  containing  entries  of  moneys  alleged 
to  have  been  paid  on  account  of  the  works  performed  by  the  plaintiff  for 
the  defendant,  but  the  deponent  averred  that  all  the  moneys  paid  by 
him  to  the  plaintiff  were  on  account  of  his  wages  paid  through  the  plain- 
tiff as  his  foreman  as  aforesaid,  and  that  such  books  were  materially 
necessary  to  be  inspected  by  the  defendant ;  that,  on  the  said  trial,  the 
plaintiff  produced  as  evidence  an  alleged  contract  dated  in  or  about 
August,  1858,  for  doing  certain  work  at  fourteen  villas  and  four  shops 
at  Golney  Hatch  belonging  to  the  defendant :  and  which  alleged  con- 
tract was  signed  by  the  plaintiff  only,  and  not  by  the  defendant ;  that 
the  plaintiff  averred  that  such  contract  had  been  produced  to  the  defend- 
ant previously  to  the  commencement  of  the  said  works,  and  related  there- 
to, and  that  he  had  performed  the  works  mentioned  therein ;  that  such 
contract  was  never  until  produced  at  the  trial  shown  to  or  seen  by  the 
defendant,  nor  had  he  any  knowledge  of  the  same,  and  that  it  was  ma- 
terial and  necessary  that  the  defendant  should  inspect  and  take  a  copy 
of  such  alleged  contract ;  that  the  said  "  tally-boards,"  books,  and  contract 
were  materially  necessary  for  the  deponent's  defence  to  the  action,  and 
that  he  had  no  copies  thereof,  nor  until  they  were  produced  by  the  plain- 
tiff did  the  defendant  know  of  their  being  material  to  the  cause ;  that 
the  deponent  had  been  advised  that  the  inspection  of  the  "  tally- boards," 
books,  and  contract  was  necessary  to  enable  him  to  obtain  aflfidavits 
from  the  workmen  whose  names  were  on  the  said  boards,  and  others,  in 
support  of  the  motion  for  a  new  trial,  and  to  contradict  the  alleged  con- 
tract, and  explain  the  entries  in  the  books;  and  that  inspection  had 
been  demanded  and  refused. 

*The  46th  section  of  the  Common  Law  Procedure  Act,  1854, 
17  &  18  Vict.  c.  125,  provides,  that,  '*  upon  the  hearing  of  any 
motion  or  summons,  it  shall  be  lawful  for  the  court  or  judge,  at  their  or 
his  discretion,  and  upon  such  terms  as  they  or  he  shall  thinic  reasonable, 
from  time  to  time  to  order  such  documents  as  they  or  he  may  think  fit 
to  be  produced,  and  such  witnesses  as  they  or  he  may  think  necessary 
to  appear  and  be  examined  viv&  voce,  either  before  such  court  or  judge. 


708] 


COMMON  BENCH  REPORTS.    (9  J.  SCOTT.    N.  S.)         70» 

-^         -  —  —       — ■ 

or  before  the  master,  and,  upon  hearing  such  evidence,  or  reading  the 
report  of  such  master,  to  make  such  rule  or  order  as  may  be  just/*  If 
that  section  does  not  authorize  the  court  to  do  as  prayed,  it  has  power 
by  virtue  of  its  common  law  jurisdiction  to  do  so.  In  Hewitt  v,  Pigott, 
T^Bingh.  400  (E.  C.  L.  R.  vol.  20),  5  M.  k  P.  252,  this  court  allowed 
the  plaintiff  to  have  inspection  of  a  deed  which  had  been  read  in  evi- 
dence by  the  defendant  on  a  first  trial.  [Erlb,  C.  J. — There,  a  rule 
had  been  made  absolute  for  a  new  trial.  The  case  therefore  does  not 
help  you.  Every  document  produced  in  evidence  may  be  held  by  the 
court  until  the  cause  is  finally  disposed  of.  Do  you  say  that  every  one 
who  has  lost  a  verdict  has  a  right  to  come  with  a  preliminary  motion 
like  this  before  he  applies  for  a  new  trial  ?  If  you  put  it  on  the  ground 
that  you  are  in  a  position  to  show  the  court  that  you  have  probable 
ground  for  a  new  trial,  why  not  move  at  once  for  a  new  trial  ?]  A  party 
has  a  right  during  the  progress  of  the  cause  to  see  all  the  documents 
which  were  produced  by  his  opponent  at  the  trial.  How  long  does  that 
right  last?  Jervis,  C.  J.,  on  one  occasion  suggested  that  the  right 
existed  until  the  postea  was  delivered  out;  otherwise  it  would  be  neces- 
sary for  the  judge  to  take  every  document  on  his  notes.  [Erlb,  C.  J. 
— The  parties  have  no  right  of  access  to  those  notes.]  In  Tebbutt  v. 
Ambler,  7  Dowl.  P.  0.  674,  it  was  held  by  *Coleridge,  J.,  that,  r*»TAQ 
where  a  defendant  makes  an  afiidavit  at  a  judge's  Chambers,  ^ 
identifying  a  document  which  is  exhibited  to  him  only,  and  not  filed, 
he  is  compellable  to  allow  the  plaintiff  to  take  a  copy  of  that  document, 
although  it  is  sworn  to  furnish  a  defence  to  the  action.  [Erle,  C.  J. — 
That  proceeded  on  the  ground  that  an  exhibit  is  as  much  a  part  of  the 
affidavit  as  if  the  document  had  been  (as  was  formerly  the  practice)  an- 
nexed to  it.]  So,  in  Attenborough  v.  Clark,  2  Hurlst.  &  N.  588,t  it 
was  held  that  documents  referred  to  in  affidavits,  and  exhibited,  must 
be  handed  in  with  the  affidavits,  and  remain  in  court  until  the  matter 
in  respect  of  which  the  affidavits  are  sworn  has  been  disposed  of. 

Erle,  C.  J. — I  am  of  opinion  that  the  ground  of  this  motion  fails. 
Mr.  Brown  claims  a  right  on  the  part  of  the  defendant,  ex  debito  jus- 
titise,  to  have  an  inspection  of  certain  documents  which  were  produced 
in  evidence  by  the  plaintiff  on  the  trial  of  the  cause,  in  order  to  enable 
the  defendant  to  put  himself  in  a  position  to  move  for  a  new  trial.  I 
am  of  opinion  that  a  party  has  no  absolute  and  unqualified  right  to  de- 
mand an  inspection  of  all  documents  which  were  produced  in  evidence 
by  his  opponent.  If  the  defendant  had  qualified  himself  to  move  for  a 
new  trial  on  any  of  the  ordinary  grounds  upon  which  the  court  is  in  the 
Itabit  of  granting  rules,  we  should  take  care  that  justice  should  not  be 
defeated  by  the  withholding  of  any  documents  which  were  material  to 
enable  the  court  to  arrive  at  a  proper  conclusion.  But  I  am  not  aware 
of  any  precedent  for  this  application ;  and  I  am  unwilling  to  establish  a 
practice  which  as  it  seems  to  me  would  be  fraught  with  inconvenience. 
The  cases  to  which  our  attention  has  been  called  do  not  in  my  judg- 
ment support  the  application.  In  ^Hewitt  v.  Pigott,  a  rule  for  r*7iA 
a  new  trial  had  been  granted :  and  in  Tebbutt  v.  Ambler  and  *- 
Attenborough  v.  Clark  the  documents  were  virtually  embodied  in  affi- 
davits already  on  the  files  of  the  court.  Documents  produced  in  evi- 
dence may  be  considered  to  be  in  court  until  the  trial  is  over ;  but  not 
after. 


710  PRATT  V.  GOSWELL     H.  T.  1861. 

Williams,  J. — I  am  of  the  same  opinion.  I  am  far  from  saying  that 
the  court  has  not  power  to  order  the  production  of  documents  given  in 
evidence,  where  the  purposes  of  justice  require  it.  But  the  question 
here  is,  whether  one  party  to  a  suit  has  a  right,  whether  the  purposes 
of  justice  demand  it  or  not,  to  insist  upon  having  an  inspection  of  all 
documents  which  have  been  offered  in  evidence  by  his  opponent.  No 
such  right  is  shown  to  have  ever  been  exercised,  and  I  am  equally  un- 
willing with  my  Lord  to  make  a  precedent  for  it. 

WiLLES,  J. — I  am  of  the  same  opinion.  As  to  the  case  before  Jervis, 
C.  J.,  I  think  it  is  extremely  likely  that  we  should  find,  if  all  the  circum- 
stances were  before  us,  that  there  was  a  point  reserved.  At  all  events, 
the  utmost  it  shows,  is,  that  that  learned  judge,  in  his  discretion,  thought 
it  right  to  order  the  inspection  in  that  case.  Here,  in  the  exercise  of 
our  discretion,  I  think  we  ought  not  to  do  so.  If  we  were  to  encourage 
applications  of  this  sort,  it  would  afford  a  ready  pretext  for  delay  in 
many  cases. 

Keating,  J.,  concurred.  Rule  refused. 


Jan.  29.  Manisty^  Q.  C,  on  a  subsequent  day,  moved  for  a  new 
*7111  ^^^^  ^^  ^^^  ground  of  surprise  and  that  the  verdict  *wa8  against 
^  the  weight  of  evidence,  and  also  for  a  rule  calling  upon  the 
plaintiff  to  show  cause  why  the  defendant  should  not  be  allowed  his 
costs  of  the  action  and  of  the  application,  and  why  the  plaintiff  should 
not  be  disabled  from  taking  out  execution  for  the  sum  recovered  in  the 
action,  unless  the  same  should  exceed  (and  then  only  for  such  excess) 
the  amount  of  the  defendant's  said  costs  when  taxed ;  and  why,  in  case 
the  sum  recovered  by  the  plaintiff  should  be  less  than  the  defendant's 
costs,  the  defendant  should  not  be  at  liberty  to  issue  execution  for  the 
difference, — under  the  86th  section  of  the  Bankrupt  Law  Consolidation 
Act,  12  &  13  Vict.  c.  106,(a)  on  the  ground  that  the  plaintiff  had  with- 
^^\c)-y  out  reasonable  or  probable  '"cause  made  an  affidavit  in  the  court 
^^  of  bankruptcy  that  the  defendant  was  indebted  to  him  in  the 
sum  of  178Z.  1%,  Id,  for  work  and  labour  done  and  performed  by  him 
for  the  defendant  and  for  money  paid  by  him  for  the  defendant  at  his 
request,  whereas  at  the  trial  he  had  only  recovered  100/.    [Willes,  J. — 

(a)  Which  eiiAota,  "that,  in  every  action  brought  after  the  eommencement  of  this  act» 
wherein  any  such  cceditor  ia  plaintiff  and  any  saoh  trader  is  defendant,  and  wherein  the  plain- 
tiff shall  not  reeorer  the  fnll  amonnt  of  the  sum  for  which  he  shall  hare  filed  an  affidavit  of 
'   debt  as  aforesaid  (s.  78),  such  defendant  shall  be  entitled  to  costs  of  snit,  lo  be  taxed  according 
to  the  custom  of  the  coart  in  which  such  action  shall  have  been  brought,  provided  that  it  shall 
be  made  appear  to  the  satisfaction  of  the  conrt  in  which  such  action  is  brought,  npon  motion 
to  be  made  in  court  for  that  purpose,  and  upon  hearing  the  parties  by  affidavit,  that  the  plain  - 
tiff  in  such  action  had  not  any  reasonable  or  probable  cause  for  making  such  affidavit  of 
debt  in  such  amount  as  aforesaid,  and  provided  such  court  shall  thereupon,  by  rule  or  order, 
direct  that  snch  costs  shall  be  allowed  to  the  defendant ;  and  the  plaintiff  shall,  upon  svch  nil* 
or  order  being  made,  be  disabled  from  taking  out  any  execution  for  the  sum  recovered  in  any 
such  action,  unless  the  same  shall  exceed  (and  then  in  such  sum  only  as  the  same  shall  exceed) 
the  amount  of  the  taxed  costs  of  the  defendant  in  such  action ;  and,  in  case  the  sum  recovered 
in  any  such  action  shall  be  less  than  the  amount  of  the  costs  to  be  taxed  as  aforesaid  of  th* 
defendant,  then  the  defendant  shall  be  entitled,  afler  deducting  the  sum  of  money  rccovwed 
by  the  plaintiff  in  such  action  from  the  amount  of  his  costs  so  to  be  taxed,  to  take  out  execu- 
tion for  such  costs,  in  like  manner  as  a  defendant  may  now  by  law  have  execntion  for  costs  ia 
other  cases." 
See  Deere  r.  Kirkhonse,  20  Law  J.,  Q.  B.  195,  1  Pr.  Rep.  783. 
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~~*^'™"^^'~  '     ^~^^^  I,  ■      II 

The  plaintiff  made  his  claim  on  the  footing  that  all  the  houses  were 
finished,  when  a  considerable  portion  of  work  remained  to  be  done  upon 
them.] 

The  court  refused  to  grant  a  rule  for  a  new  trial,  there  being  evidence 
both  ways,  and  the  judge  who  tried  the  cause  not  being  dissatisfied  with 
the  result :  but  they  granted  a  rule  to  deprive  the  plaintiff  of  costs, — 
intimating  at  the  same  time  that  the  two  motions  could  not  properly  be 
combined  in  one  rule. 

Dighy  Seymour  showed  cause,  upon  affidavits  stating,  amongst  other 
things,  that  the  plaintiff  had  been  improperly  prevented  by  the  defend- 
ant from  completing  the  work,  a  small  portion  only  of  which  remained 
to  be  done ;  and  that  the  verdict  of  the  jury  was  influenced  by  the  false 
statement  of  the  defendant  at  the  trial  that  the  completion  of  the  un- 
finished portion  cost  him  10021  If  the  plaintiff  was  improperly  pre- 
vented by  the  defendant  from  fulfilling  the  contract  on  his  part,  there 
is  no  reason  why  he  should  not  be  paid  the  full  contract  price.  [Erle, 
C.  J. — Not  as  liquidated  damages  for  work  done.]  No  doubt,  where 
part  of  the  plaintiff's  claim  is  barred  by  the  statute  of  limitations,  he 
would  *be  liable  to  costs  under  this  statute  if  he  included  the  r^^i  q 
whole  in  his  affidavit :  Hill  t;.  Merritt,  26  Law  J.,  Exch.  126.  So,  L  '  ^ 
if  he  omits  to  deduct  a  known  set-off:  Smith  v.  Temperley,  16  M.  &  W. 
273,t  4  Dowl.  &  L.  510 ;  Marshall  v.  Sharland,  15  Q.  B.  1051  (E.  C. 
L.  R.  vol.  69).  Here,  there  was  no  set-off;  nor  was  there  anything  to 
show  that  the  plaintiff  might  not  fairly  and  reasonably  consider  himself 
entitled  to  the  full  sum  he  claimed.  In  Gilbert  v.  Crosier,  1  G.  B.  N.  S. 
632  (E.  G.  L.  R.  vol.  87),  the  plaintiff  made  an  affidavit  in  bankruptcy 
alleging  the  defendant  to  be  indebted  to  him  in  the  sum  of  63Z.  6^.  At 
the  trial,  the  jury  returned  a  verdict  for  the  plaintiff  for  102.  in  addition 
to  37/.  10«.  paid  into  court  on  a  plea  of  tender:  and,  the  judge  who 
tried  the  cause  reporting  that  he  was  of  opinion  there  was  evidence  to 
show  that  the  plaintiff  was  fairly  entitled  to  recover  the  whole  amount, 
it  was  held  not  to  be  a  case  for  costs  under  the  12  &  13  Vict.  c.  106,  s. 
86.  Cockburn,  G.  J.,  there  says  that  ^'  the  verdict  is  not  conclusive  on 
the  court,  especially  where  the  question  in  dispute  is  the  value  of  work 
done."  In  Marshall  v.  Sharland,  Lord  Campbell  says  that  the  reason- 
able decisions  on  the  statute  43  G.  3,  c.  46,  s.  3,  are  clearly  importable 
into  these  cases :  and  in  Stovin  v.  Taylor,  1  Dowl.  P.  G.  697,  it  was 
held,  that,  where  there  is  reasonable  doubt  in  law  as  to  the  right  of  the 
plaintiff  to  recover  part  of  his  demand,  the  defendant  is  not  entitled  to 
claim  the  benefit  of  the  43  6.  3,  c.  46,  s.  3. 

Manuty  was  not  called  upon  to  support  his  rule. 

Erle,  G.  J. — I  am  of  opinion  that  this  rule  must  be  made  absolute. 
The  plaintiff  -filed  an  affidavit  in  the  Court  of  Bankruptcy,  in  which  he 
swore  that  the  defendant  was  indebted  to  him  in  the  sum  of  IISL  7«.  Id. 
for  work  and  labour  and  money  paid ;  and  on  the  ^trial  of  the  r4eiT|4 
cause  the  plaintiff  recovered  a  verdict  for  100^  only.  The  ques-  '- 
tion  is  w^hether  the  plaintiff  had  reasonable  or  probable  cause  for  making 
such  affidavit  of  debt  for  such  amount.  I  agree  that  the  verdict  of  the 
jury  is  not  conclusive,  but  that  the  court  is  at  liberty  to  inquire  into 
the  whole  matter:  we  have  accordingly  conferred  with  the  learned  judge 
who  presided  at  the  trial.  It  appears  that  the  substance  of  the  plain- 
tiff'fi  case  was  this : — He  is  what  is  called  a  builder's  piece-master,  and 
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by  the  terms  of  his  contract  with  the  defendant  was  to  be  paid  for  the 
work  done  at  so  much  per  house.  If  the  whole  of  the  houses  had  been 
completed  under  the  contract,  the  plaintiff  would  have  been  entitled  to 
receive  from  the  defendant  1787.  7«.  Id. :  but,  before  the  work  vas 
completed,  the  defendant  dismissed  the  plaintiff,  who  thereupon  thought 
fit  to  take  the  law  into  his  own  hands,  and  file  an  affidavit  alleging  the 
whole  amount  to  be  a  debt  due  to  him.  There  is  often  very  good  reason 
for  preventing  a  party  from  completing  work  according  to  contract.  I 
think  the  plaintiff  had  no  right  to  call  the  unliquidated  damages  he 
might  be  entitled  to  recover  against  the  defendant  for  preventing  him 
from  completing  the  work,  a  debt  for  work  done.  I  therefore  think  he 
had  no  r.ea8onable  or  probable  cause  for  making  the  affidavit  and  so 
seeking  to  compel  the  defendant  to  give  bond  for  the  whole  amount. 
The  rest  of  the  court  concurring.  Rule  absolute. 


*715]  *Ex  parte  MACKARINAH  FISH.    Jan.  15. 

ITpon  a  motion  under  the  3  A  4  W.  4,  o.  74,  8.  91,  to  dispenae  with  the  concnrrenee  of  the  hus- 
band in  a  oonveyancc  of  the  wife's  separate  interest  in  certain  property,  the  court,  in  addition 
to  an  affidavit  that  the  parties  were  living  apart  by  mutual  consent,  and  that  the  husband 
had  been  applied  to  but  had  refused  to  execute  the  conyeyanee,  required  an  affidavit  negatiT- 
ing  the  wife's  receipt  of  any  allowance  from  her  .husband. 

F.  Ellis  moved  for  an  order  under  the  3  &  4  W.  4,  c.  74,  s.  91,  to 
dispense  with  the  concurrence  of  the  husband  of  Mrs.  Fish  in  a  deed 
conveying  certain  property  to  which  she  was  separately  entitled  under 
the  will  of  one  Elizabeth  Brookes.  The  affidavit  upon  which  the  motion 
was  founded  stated  that  the  parties  had  since  the  year  1857  been  living 
apart  by  mutual  consent,  and  that  the  husband  had  been  applied  to  for 
his  concurrence  in  the  conveyance,  but  had  refused  to  give  it.  [Willes, 
J. — Does  the  affidavit  negative  the  receipt  by  the  wife  of  any  allowance 
from  her  husband  ?]  It  is  submitted  that  that  is  not  necessary  where 
the  parties  are  living  apart  by  mutual  consent. 

Erle,  C.  J. — It  does  not  occur  to  me  to  be  reasonable  that  there 
should  be  that  distinction.  You  had  better  procure  an  affidavit  from 
the  lady  as  to  whether  or  not  she  has  received  any  allowance  from  her 
husband,  and  mention  the  matter  again. 

The  affidavit  was  amended  and  re-sworn;  the  following  statement 
being  introduced  therein, — ^'  that,  since  we  have  been  living  apart,  my 
said  husband  not  contributed,  nor  does  he  in  any  manner  or  to  any 
extent  whatever  contribute,  to  my  maintenance  or  support ;  and  that  no 
settlement  was  executed  in  favour  of  me  upon  our  said  marriage  or  at 
any  other  time."  Fiat.((7) 

(a)  In  re  Sarah  Woodcock,  1  C.  B.  437,  and  In  re  IsabeUa  Orierson  Perrin,  14  C.  B.  420 
(E.  C.  L.  R.  vol.  78),  were  both  oases  identical  with  the  case  in  the  text,  and  neither  Tindal, 
C.  J.,  nor  Jerris,  0.  J.,  thought  It  necessary  for  the  affidaTit  to  negatiTe  any  allowance  from 
the  husband. 
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In  an  action  by  a  consignee  of  goods  against  shipowners  for  damage  sustained  in  consequence 
of  the  unseaworthiness  of  the  ship,  the  court  made  an  order,  under  the  50th  section  of  the 
Common  Law  Procedure  Act,  1854,  for  the  plaintiff  to  inspect  and  take  copies  of  certain 
surreys  made  on  the  ship  in  a  foreign  port,  a  general  average  statement,  the  shipwright's 
bill  for  the  repairs  done  to  the  ship,  the  captain's  protest,  and  the  log-book, — as  being  docu- 
ments proximately  connected  with  the  matter  in  issue. 

S*mhU,  that,  since  the  statute,  there  is  no  difference  in  this  respect  between  the  case  of  an  action 
between  the  owners  and  underwriters  and  any  other  persons. 

This  was  an  action  by  the  plaintiff  as  consignee  of  certain  sugars 
shipped  at  Barbadoes  on  board  the  Tropic,  against  the  defendants  as 
the  owners  of  the  ship,  the  complaint  in  substance  being  that  the  ship 
was  unseaworthy,  in  consequence  of  which  part  of  the  sugars  were  dam- 
aged and  were  sold  at  Barbadoes,  and  the  residue  brought  home  subject 
to  a  claim  for  contribution  to  general  average. 

Upon  a  summons  taken  out  under  the  50th  section  of  the  Common 
Law  Procedure  Act,  1854,  the  defendants'  attorneys  admitted  that  they 
had  in  their  possession  the  following  documents : — 

**  1.  Survey  on  the  ship  Tropic  at  Barbadoes,  signed  by  J.  T.  Head 
and  others,  dated  8d  April,  1858. 

"  2.  Further  survey  on  ship,  dated  8th  April,  1858. 

'*  3.  Further  survey  on  ship,  dated  12th  April,  1858. 

"  4.  Further  survey  on  ship,  dated  26th  April,  1858. 

*'  5.  General  average  statement. 

"6.  Vouchers  therein  referred  to,  numbered  1  to  26  inclusive, — 
among  them  one  (numbered  5)  being  the  bill  of  the  shipwright,  Grant, 
for  repairs  to  the  ship,  the  whole  amount  of  which  was  by  the  average 
statement  charged  as  particular  average  on  the  ship. 

"  7.  Protest,  dated  the  8d  of  May,  1858. 

"  8.  Log-book  of  the  Tropic." 

The  defendants'  attorneys  offered  to  produce  all  these  documents 
except  the  shipwright's  bill  and  protest ;  but  the  plaintiff  insisted  upon 
his  right  to  inspect  the  whole  of  them  under  the  50th  section  of  the 
Common  Law  Procedure  Act,  1854,  17  k  18  Vict.  c.  125,  which  enacts, 
that,  ''  upon  the  application  of  either  party  to  any  cause  or  other  civil 
proceeding  in  '''any  of  the  superior  courts,  upc^  an  affidavit  by  r«i7i>T 
such  party  of  his  belief  that  any  document  to  the  production  of  ^ 
which  he  is  entitled  for  the  purpose  of  discovery  or  otherwise,  is  in  the 
possession  or  power  of  the  opposite  party,  it  shall  be  lawful  for  the 
court  or  judge  to  order  that  the  party  against  whom  such  application  is 
made,  or,  if  such  party  is  a  body  corporate,  that  some  officer  to  be 
named  by  such  body  corporate,  shall  answer  on  affidavit,  stating  what 
documents  he  or  they  has  or  have  in  his  or  their  possession  or  power 
relating  to  the  matters  in  dispute,  or  what  he  knows  as  to  the  custody 
they  or  any  of  ,them  are  in,  and  whether  he  or  they  objects  or  object 
(and,  if  so,  on  what  grounds)  to  the  production  of  such  as  are  in  his  or 
their  possession  or  power;  and,  upon  such  affidavit  being  made,  the 
court  or  judge  may  make  such  further  order  thereon  as  shall  be  just." 
The  matter  having  been  refered  to  the  court, 

F.  M,  White^  on  behalf  of  the  plaintiff,  moved  for  a  rule  calling  upon 
the  defendants  to  show  cause  why  the  plaintiff  should  not  be  at  liberty 


717  DANIEL  v.  BOND.     H.  T.  18)1. 


to  inspect  and  take  copies  of  the  several  documents  admitted  by  tke 
defendants'  attorneys  to  be  in  their  possession,  and  why  the  defendants 
should  not  produce  the  said  documents  on  the  trial  of  this  cause  or  at 
any  examination  of  the  plaintiffs'  witnesses  in  England.  He  submitted 
that  the  50th  section  of  the  Common  Law  Procedure  Act,  1854,  gave 
the  court  a  wider  jurisdiction  than  it  possessed  under  the  former  8tatute.(a) 
♦7181  [^^i^^^s,  J. — *The  question  is  whether  a  consignor  or  consignee 

-^  suing  the  owner  has  the  same  rights  in  this  respect  that  under- 
writers enjoyed  before  the  statute.  All  the  documents  are  documents 
which  though  not  strictly  evidence  per  se  may  become  evidence.] 

Watkin  Williams  showed  cause  in  the  first  instance. — The  power  of 
the  court  to  order  the  production  of  documents  rests  upon  the  three 
several  foundations, — 1.  Their  common  law  jurisdiction,  as  it  is  called, — 
2.  The  6th  section  of  the  Evidence  Act, — 3.  Under  the  50th  section 
of  the  Common  Law  Procedure  Act,  1854.  In  Wigram  on  Discovery, 
2d  edit.,  p.  207,  §  292,  it  is  said  that  *Hhe  general  nrinciples  upon 
which  the  right  of  a  plaintiff  to  the  production  of  documents  in  the 
defendant's  possession  depends,  and  by  which  it  is  bounded,  are  those 
that  resolve  themselves  into  the  two  rules  which  in  a  former  page  (p.  14) 
were  described  as  the  cardinal  rules  in  the  law  of  discovery, — first,  the 
right,  saving  just  exceptions,  of  every  plaintiff  to  a  discovery  of  the 
evidences  which  relate  to  his  case, — and,  secondly,  the  privilege  of 
every  defendant  to  withhold  a  discovery  of  the  evidences  which  exclu- 
sively relate  to  his  own.  And  the  questions  upon  motions  for  the  pro- 
duction of  documents  before  the  hearing,  are,  by  what  tes\ts  the  court 
is  to  detercnine  under  which  of  the  two  heads,  of  plaintiff's  or  defend- 
unt's  evidences,  any  given  documents  fall."  And  the  learned  author 
♦7191  ^^^®  ^^  *^  ®*y»  *that,  "  in  determining  these  questions,  the  first 

-*  thing  to  be  observed,  is,  that  the  onus  is  upon  the  plaintiff  to 
prove  his  right  to  see  the  documents  the  production  of  which  he  calls 
for."  To  entitle  the  plaintiff,  therefore,  to  the  production  of  these 
documents,  he  must  show  that  they  are  evidence :  it  is  not  enough  to 
show  that  they  will  lead  him  into  the  channels  of  evidence.  The  main 
difiiculty  here  is  as  to  the  surveys.  These  clearly  cannot  be  evidence. 
They  are  mere  statements,  not  upon  oath,  of  what  the  surveyors  saw.  The 
Court  of  Chancery  never  would  order  the  production  and  inspection  of 
such  documents  as  these.  Again,  at  p.  165  of  Wigram,  it  is  said,  that, 
"  in  determining  whether  particular  discovery  is  material  or  not,  the 
court  will  exercise  a  discretion  in  refusing  to  enforce  it,  where  it  is 
remote  in  its  bearings  upon  the  real  point  in  issue,  and  would  be  an 
oppressive  inquisition :"  and  the  author  cites  a  MS.  case  of  Das  Santos 
V.  Frietas,  and  also  refers  to  Janson  v.  Solarte,  2  Y.  &  C.  127,t  "  ^ 
evidencing  an  unwillingness  in  the  court  to  sanction  an  inquisitorial 
discovery."     [Williams,  J. — Have  the  repairs  been  done  according  to 

(a)  14  A  15  VioL  o.  99,  8.  6,  which  enacted,  that,  "  wheneyer  any  action  or  other  l^gal  pro- 
ceeding shall  henceforth  be  pending  in  any  of  the  superior  courts,  Ac,  such  court  and  each  of 
the  judges  thereof  may  respectively,  on  application  made  for  such  purpose  by  either  of  the 
litigants,  compel  the  opposite  party  to  allow  the  party  making  the  application  to  inspect  all 
documents  in  the  custody  or  under  the  contool  of  such  opposite  party  relating  to  such  action 
or  other  legal  proceeding,  and,  if  necessary,  to  take  examined  copies  of  the  same,  or  to  procure 
the  same  to  be  duly  stamped,  in  all  cases  in  which  previous  to  the  passing  of  this  act  a  dis- 
covery might  have  been  obtained  by  filing  a  bill  or  by  any  other  proceeding  in  a  court  of 
•quity  at  the  instance  of  the  party  so  making  application  as  aforesaid  to  the  said  court  or 
judge." 
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the  surveys  ?]  No  doubt  the  ship  has  been  repaired.  [Willes,  J. — 
The  ship-builders'  bill  would  follow  on  that.  These  surveys  are  in  the 
nature  of  what  are  called  public  documents,  according  to  the  maritime 
system.  It  is  probably  for  that  reason  that  underwriters,  at  least  since 
Lord  Mansfield's  time,  have  been  allowed  to  look  at  these  documents.] 
The  position  of  underwriters  as  to  the  means  of  acquiring  evidence  is 
peculiar,  for  the  reason,  no  doubt,  that  they  are  more  liable  than  any 
other  persons  to  be  deceived.  At  p  251,  Sir  James  Wigram  says : 
"  From  the  language  of  some  reported  judgments,  it  might  be  inferred 
that  the  judges  by  whom  they  were  pronounced  were  of  opinion,  that, 
if  a  document  were  so  stated  in  an  answer  in  equity  that  a  *court  r:|c7QA 
of  law  would,  in  analogous  cases,  order  its  production,  a  court  ^ 
of  equity  should  therefore  do  the  8ame.(a)  Assuming  that  such  a  prin- 
ciple was  intended  to  be  expressed  by  the  dicta  referred  to  in  the  note, 
the  author  presumes  to  say  that  it  cannot  be  too  strongly  objected  to. 
It  may,  indeed,  be  questioned  whether  the  jurisdiction  exercised  by 
courts  of  law  in  compelling  the  production  of  documents  merely  because 
they  are  stated  in  the  pleadings,  has  not  been  introduced  upon  the 
erroneous  supposition  that  they  were  doing  no  more  in  .such  cases  than 
courts  of  equity  would  do  in  the  same  case, — an  observation,  which, 
if  well  founded,  would  make  a  reference  to  the  practice  of  courts  of 
law  inadmissible  for  ani/  purpose  in  deciding  what  a  court  of  equity 
should  do.  But,  however  that  may  be,  it  is  certain  that  a  court  of  equity 
never  gives  the  plaintiff  in  equity  the  benefit  of  the  defendant's  oath, 
without  giving  the  defendant  the  benefit,  as  far  as  it  may  go,  of  his 
own  oath  also.(5)  The  observation  of  Lord  Eldon  in  the  case  of  The 
Princess  of  Wales  v.  The  Earl  of  Liverpool,  and  the  principle  of 
the  Lord  Chancellor's  (Lord  Gottenham)  judgment  in  Brown  v.  Thorn* 
ton,  appear  to  place  this  point  beyond  the  reach  of  controversy.  In 
the  former  case,  Lord  Eldon,  referring  to  the  practice  of  courts  of 
law  in  compelling  the  production  of  written  instruments,  says  (1  Swanst. 
119):  'Those  courts,  adopting  a  special  mode  of  proceeding,  have 
assumed  a  jurisdiction  which  was  formerly  exercised  exclusively  by 
courts  of  equity.  They  have  done  so  on  the  supposition  that  r^iroi 
*they  were  doing  what  courts  of  equity  did :  but  I  believe  it  '- 
will  be  di£5cult  to  admit,  that,  in  the  exercise  of  that  jurisdiction, 
they  have  acted  between  the  parties  as  this  court  would  act.  That, 
however,  is  the  principle  on  which  they  have  since  proceeded,  in  com- 
pelling, on  motion,  the  production  of  bills  of  exchange  or  promissory 
notes,  the  subjects  of  an  action :  and  I  believe  Lord  Mansfield  first 
adopted  that  rule  on  the  supposition  that  he  did  no  more  than  was  con- 
stantly done  in  courts  of  equity.  Speaking  with  all  the  deference  due 
to  Lord  Mansfield,  it  does  not  appear  to  me  that  he  exactly  recollected 
what  a  court  of  equity  would  do  in  such  a  case ;  because  there  is  a 
mighty  difference  between  simply  producing  an  instrument,  and  pro- 
ducing it  in  answer  to  a  bill  of  discovery,  where  the  defendant  has  an 
opportunity  of  accompanying  the  production  with  a  statement  of  every- 
thing which  is  necessary  to  protect  him  from  its  consequences.     On  the 

(a)  Referring  to  Bolton  v.  The  Corporation  of  LiTerpool,  1  Mylne  A  E.  93 ;  Pilkington  v. 
Himsworth,  1  T.  A  G.  617.t 

(6)  Citing  The  Princess  of  Wales  «.  The  Earl  of  LiTerpool,  1  Swanst.  114;  Brown  ».  Thorn- 
ton, 1  Mylne  A  Cr.  243 ;  and  Evans  v.  Bioknell,  6  Yes.  181, 185. 
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present  case,  we  must  refer  to  the  practice  of  this  court ;  and,  admitting 
that  there  may  be  exceptions  to  the  rule  of  practice,  we  must  admit  also 
that  great  care  must  be  taken  in  each  particular  instance  that  the  case 
of  exception  actually  exists.  It  becomes,  therefore,  necessary  to  con- 
sider the  case  with  reference  to  all  our  rules  for  compelling  production 
of  instruments,  whether  instruments  mentioned  in  the  bill  or  in  the 
answer ;  recollecting  what  those  rules  require  the  plaintiff  in  the  one 
case  and  the  defendant  in  the  other  to  admit  relative  to  the  possession 
of  the  instruments.'  And  again  his  Lordship  adds  (1  Swanst.  124): 
^  Many  doctrines  have  been  introduced  into  courts  of  law  on  a  supposed 
analogy  to  the  practice  in  equity,  but  without  the  guards  with  which 
equity  surrounds  the  ca*se ;  as,  in  the  instance  of  dispensing  with  profert, 
no  man  can  enter  this  court  without  guarding  his  entrance  by  sanctions 
*7221  ^^^^^  ^^®  courts  of  law  *cannot  impose :  and  it  happens  whimsi- 
^  cally  enough,  that  there  are  cases  in  which  courts  of  law,  pro- 
ceeding on  the  principle  of  giving  a  remedy  because  one  might  be 
obtained  in  equity,  have  compelled  the  party  to  resort  to  equity  for  pro- 
tection against  that  practice  at  law.  When  courts  of  law  held,  that, 
because  tne  production  of  promissory  notes  might  be  obtained  in  equity, 
they  would  compel  the  plaintiff  to  produce  them,  they  forgot,  that,  in 
equity,  if  the  promissory  note  will  not  on  the  face  of  it  furnish  explana- 
tion, the  defendant  to  the  cross-bill  accompanies  the  production  with  an 
explanation  by  his  answer  of  all  the  circunostances ;  and  that  the  mere 
compulsory  production  would  deprive  him  of  the  safeguards  which  this 
practice  affords.'  "  [Erlb,  G.  J. — It  must  be  borne  in  mind  that  the 
tendency  in  those  days  was  to  exclude  equity  from  the  courts  of  law ; 
whereas,  now  the  tendency  rather  is  to  admit  some  equity.]  In  The 
King  v.  Holland,  4  T.  R.  691,  where  an  information  was  filed  by  the 
attorney-general  against  an  officer  of  the  East  India  Company,  on 
charges  of  delinquency  there,  founded  upon  the  report  of  a  board  of 
inquiry  in  India,  it  was  held  that  the  defendant  had  no  right  to  have  an 
inspection  of  that  report,  nor  had  the  Court  of  Queen's  Bench  a  dis- 
cretionary power  to  grant  it.  Upon  what  principle  can  it  be  just  to 
allow  a  plaintiff  to  inspect  documents  which  he  does  not  profess  to  say 
are  evidence,  but  merely  that  they  may  possibly  put  him  on  .the  track 
to  discover  evidence  ?  [Williams,  J. — They  may  point  to  the  witnesses 
who  can  prove  the  plaintiff's  case,  viz.,  the  persons  who  did  the  repairs 
to  the  ship.] 

White  was  not  called  upon  to  support  his  rule. 

Erle,  G,  J. — I  am  of  opinion  that  this  rule  should  be  made  absolute. 
*72^1  statute  has  given  to  the  courts  ^extremely  wide  powers  for 

^  directing  documents  to  be  produced,  limited  only  by  what  they 
shall  think  just.  I  am  well  aware  of  the  indefinite  nature  of  that  limi- 
tation, and  of  the  danger  of  too  great  laxity  in  the  exercise  of  this 
power.  But  I  feel  bound  to  say  that  I  think  the  facts  clearly  bring  this 
case  within  the  power  which  the  legislature  intended  us  to  exercise. 
The  documents  in  question,  though  not  strictly  evidence  in  themselves, 
have  a  proximate  tendency  to  advance  the  plaintiff's  case,  and  ought  I 
think  to  be  produced.  These  are  not  private  documents,  which  a  party 
might  well  desire  not  to  disclose.  The  surveys  are  documents  in  some 
degree  of  a  public  nature :  and  the  shipwright's  bill  has  nothing  of  a 
secret  character  about  it.     If  these  are  not  strictly  evidence,  they  are 
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at  all  events  proximately  connected  with  the  issue  to  be  tried,  and  ought 
to  be  admissible  in  evidence.  If  the  ship  were  surveyed  and  repairs 
done  to  the  ship  in  pursuance  of  the  recommendation  contained  in  the 
survey,  and  the  owner  paid  the  shipwright's  bill,  that  would  go  far  to 
fix  him  with  knowledge  that  the  ship  was  in  such  a  state  as  to  require 
ihe  repairs  mentioned  in  the  survey.  Without,  therefore,  professing  to 
lay  down  any  general  rule,  I  think  this  case  clearly  comes  within  the 
statute. 

Williams,  J.,  and  Keating,  J.,  concurred. 

WiLLES,  J. — I  am  glad  that  the  opinion  of  the  court  has  been  taken 
upon  this  point,  because  one  is  often  pressed  at  Chambers  with  the  dis- 
tinction between  the  case  of  underwriters  and  that  of  any  other  person 
suing  the  shipowner.  There  may  be  a  distinction  as  to  circumstances 
occuring  at  or  about  the  time  of  the  contract.  That  one  can  under- 
stand. But,  as  to  surveys  and  shipwrights'  bills,  in  the  case  of  a  loss, 
in  respect  of  matters  occurring  in  a  foreign  port,  and  dealing  with 
^transactions  of  a  distant  period  of  which  the  opposite  party  r-i^noA 
can  have  no  means  of  informing  himself  except  by  looking  at  ^ 
the  documents,  I  cannot  see  any  just  distinction  between  the  position 
of  an  underwriter  and  that  of  any  other  person.  The  general  impres- 
sion, however,  has  been  to  the  contrary ;  and  therefore  I  am  glad  that 
the  question  has  been  raised,  and  that  the  opinion  of  the  court  is  that 
all  suitors  have  a  right  to  all  documents  having  a  proximate  bearing  upon 
the  case,  and  affording  information  in  respect  of  the  matters  in  issue  in 
the  cause. 

Williams,  J. — I  wish  to  be  understood  as  having  intended  to  express 
my  assent  to  the  construction  which  my  Lord  put  upon  the  statute. 

Rule  absolute,  (a) 

(a)  In  Goldichmidt  «.  Marryaty  1  Gampb.  569,  which  was  an  action  agaioBt  anderwriters 
opon  a  policy,  it  was  stated  that  the  defendants  had  applied  to  Heath,  J.,  for  an  order  upon  the 
plaintiff  to  produce  upon  affidavit  all  the  papers  in  his  possession  concerning  the  cause,  but 
that  that  learned  judge  had  refused  to  make  any  order,  except  for  the  production  of  specific 
papers  mentioned  by  the  defendant,  or  generally  for  all  papers,  without  any  affidayit  But  Sir 
James  Itf ansfield  said :  "  I  hayo  great  difficulty  in  belieying  this  statement  to  be  correct.  I 
have  made  fifty  such  orders  since  I  became  Chief  Justice  of  this  court.  I  was,  to  be  sure,  a 
good  deal  surprised  when  they  were  first  applied  for,  as  nothing  of  the  sort  was  known  when  I 
practiaed  in  the  King's  Bench.  But  I  consulted  the  other  judges,  and  found  they  had  become 
extremely  common.  I  think  they  hare  been  very  properly  introduced ;  as  they  often  obviate 
the  neeessity  of  going  into  a  court  of  equity,  and  save  a  great  deal  of  delay,  expense,  and 
litigation.  Without  requiring  the  plaintiff  to  produce  the  papers  on  affidavit,  the  order  would 
be  nugatory.  He  would  only  select  such  as  could  be  of  no  use  to  the  opposite  party.  Nor 
would  it  answer  to  limit  *the  order  to  such  papers  as  are  specifically  named;  since  r:|:79ff 
there  may  be  others  which  the  party  has  not  the  means  of  describing,  and  which  may  L  '  ^^ 
be  got  at  through  the  medium  of  a  court  of  equity.  I  cannot  believe,  therefore,  that  my  Brother 
Heath  refused  to  make  an  order  on  the  plaintiff  to  produce  upon  oath  aU  papers  in  his  posses- 
sion concerning  the  cause  now  at  issue." 

In  Twixell  v.  Allen,  6  M.  A  W.  S37it  Maule,  B.,  seems  to  think  that  the  practice  of  requiring 
the  production  of  documents  in  the  case  of  underwriters  resulted  from  the  consolidation  rule. 
rhat  was  an  action  by  a  shipowner  against  the  owner  of  goods,  for  their  proportion  of  a 
general  average  loss :  and  the  Court  of  Exchequer  reftised  to  make  an  order  for  the  defendants 
to  inspect  and  take  copies  **  of  the  protest^  the  account  of  expenses  incurred  which  constituted 
the  sums  sought  to  be  made  the  subject  of  general  average,  and  other  usual  documents  in 
which  the  general  average  was  claimed."  Wightman,  for  the  defendants,  suggested  that  they 
were  '*  very  much  in  the  situation  of  underwriters :  they  eannot  know,  any  more  than  they, 
what  occurred  on  board  the  ship:  everything  is  in  the  hands  of  the  plaintiff."  To  which 
Manle,^.,  answers, — "Underwriters  get  something  from  the  discretion  of  the  couit^  on  appll 
cation  for  ihe  consolidation  rule:  but,  suppose  they  did  not  choose  to  apply  for  it,  could  the 
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court  impose  such  terms?"  <' These/' said  Wightman,  <' may  fairly  be  considered  docDmenti 
for  the  benefit  of  both  parties."  Per  Lord  Abinger.  "Tben  you  must  file  your  bill :  there  ii 
no  law  which  yet  enables  us  to  give  a  discoTery,  as  in  equity."  And  per  Alderson,  B.  "  II 
would  not  be  just  to  do  so,  if  we  had  the  power :  it  would  be  a  discovery  without  the  statement 
of  the  parties." 
In  Goldschmidt  v.  Marryat,  there  does  not  seem  to  bare  been  any  consolidation  rule. 


♦7261  *WILLIAM  BROWN  and  Others,  ExecutorB  of  ANTHONY 
J       BROWN,    deceased,   v.  The   Mayor   and   Commonalty  and 
Citizens  of  the  City  of  London.     Feb.  1. 

The  corporation  of  London  were  empowered  by  Tarious  acts  of  parliament  passed  at  a  time 
when  they  claimed  a  right  to  the  soil  and  bed  of  the  rirer  Thames,  and  exercised  tbe  pover 
of  conserrancy  thereof  from  Staines  Bridge  to  Tantlett  Creek,  to  borrow  money  to  bs 
expended  in  tbe  improvement  of  tbe  navigation  of  the  riyer  westward  of  London  Bridge^sBd 
to  levy  tolls  and  duties  upon  boats  and  other  yessels  nayigating  the  river  between  Stainea 
and  the  bridge,  and  to  charge  the  moneys  borrowed  under  the  acts  upon  such  tolls,  by  way 
of  life-annuity  or  bond. 

The  corporation  accordingly  raised  large  sums  on  bonds  conditioned  for  the  payment  of  certain 
yearly  sums  **  out  of  tbe  tolls  and  duties  granted  and  made  payable  by  yirtue  of  the  said 
actf>,"  until  payment  of  the  principal  ,*  and  such  yearly  sums  were  duly  paid  by  them  down  to 
the  passing  of  the  Thames  Conservancy  Act,  20  A  21  Vict.  c.  cxlvlL 

By  that  act, — which  professed  to  be  passed,  amongst  other  things,  for  the  purpose  of  cany- 
ing  out  an  agreement  between  the  Crown  and  the  corporation  for  the  settlement  of  conflicting 
claims  between  them  in  respect  to  the  right  to  the  soil  and  bed  of  the  Thames,— tbe  conserr- 
ancy  of  the  river  is  taken  away  from  the  corporation  and  vested  in  a  newly  created  body  of 
twelve  conservators  (of  whom  seven  were  members  of  the  corporation  of  London),  in  whom 
all  tbe  right  and  interest  of  tbe  Crown  and  of  the  corporation  in  the  bed  and  soil  of  the  river 
were  vested,  as  well  as  the  power  to  receive  and  apply  the  tolls  above  mentioned  and  all  other 
tolls,  dues,  Ao. 

There  was  no  express  provision  in  the  last-mentioned  act  either  for  discharging  the  corporation 
from  liability  on  these  securities,  or  imposing  any  liability  upon  the  newly  created  body  is 
respect  of  them : — 

Held, — dissentiente  Willes,  J., — that,  the  performance  of  the  obligation  by  the  corporation 
having  been  rendered  impossible  by  act  of  the  law,  the  obligation  was  discharged,  and  no 
Urtion  would  lie  against  the  corporation  thereon. 

This  was  an  action  brought  by  the  plaintiffs  as  executors  of  one 
Anthony  Brown,  deceased,  against  the  corporation  of  London,  to  reco- 
ver the  amount  of  ten  several  bonds  each  for  2000?.  under  the  corpora- 
tion seal.     Tlie  declaration  contained  ten  counts. 

To  each  count  the  defendants  pleaded  as  follows: — That  the  bond  io 
the  first  (second,  &c.)  count  mentioned  was  and  is  subject  to  a  condition 
thereunder  written,  in  the  words  and  figures  following,  that  is  to  say, 
Whereas,  the  above-bounden  mayor  and  commonalty  and  citizens,  in  pur- 
suance of  an  act  of  parliament,  passed  in  the  eighth  year  of  the  reign 
of  Her  present  Majesty,  intituled  '^  An  act  to  enable  the  mayor  and 
commonalty  and  citizens  of  the  city  of  London  to  raise  a  sum  of  money 
at  a  reduced  rate  of  interest  to  pay  off  the  moneys  now  charged  on  the 
tolls  and  duties  payable  by  virtue  of  several  acts  for  improving  the 
*7271  *^^^^g^^>^^  of  ^h®  river  Thames  westward  of  London  Bridge, 
^  within  the  liberties  of  the  city  of  London,  and  to  amend  some 
of  the  said  acts,"  have  received  of  the  above-named  Anthony  Brown 
the  sum  of  lOOOZ.  in  part  of  the  moneys  authorized  to  be  raised  for  the 
purposes  of  the  said  act  of  parliament,  and  in  consideration  thereof 
have  agreed  to  grant  an  annuity  of  85Z.  per  annum,  commencing  from 


COMMON  BENCH  REPORTS.    (9  J.  SCOTT.    N.  S.)         727 


[♦728 


the  time  and  redeemable  as  hereinafter  mentioned  :  Now,  the  condition 
of  the  above-written  obligation  is  such,  that,  if  the  said  major  and  com- 
monalty and  citizens,  or  their  successors,  do  and  shall,  accordin<]r  to  the 
true  intent  and  meaning  of  the  said  act  of  parliament,  out  of  the  tolls 
and  duties  granted  and  made  payable  by  virtue  of  the  said*  acts,  well 
and  truly  pay  or  cause  to  be  paid  unto  the  said  Anthony  Brown,  his 
executors  or  administrators,  or  to  his  assigns,  by  endorsement  as  afore- 
said, one  annuity  or  yearly  sum  of  35?.,  by  half-yearly  payments,  clear 
of  all  taxes  and  deductions  whatsoever,  at  or  in  the  office  of  the  cham- 
berlain of  the  said  city  for  the  time  being  in  the  Guildhall  of  the  same 
city,  to  commence  and  be  computed  from  the  29th  day  of  this  instant 
January, — the  first  payment  in  respect  of  the  proportionate  part  of  the 
said  annuity  to  be  made  on  the  25th  day  of  March  now  next  ensuing, 
and  the  subsequent  half-yearly  payments  to  be  thenceforth  made  on  the 
29th  day  of  September  and  the  25th  day  of  March  in  every  year,  or 
within  fourteen  days  next  after  each  of  the  said  days  respectively  until 
payment  or  tender  of  the  sum  of  lOOOZ.  with  all  arrears  of  the  said 
annuity  (if  any)  at  the  office  of  the  chamberlain  of  the  said  city  for  the 
time  being  in  the  Guildhall  of  the  same  city,  out  of  the  said  tolls  and 
duties,  at  the  end  of  six  calendar  months  after  notice  for  that  purpose 
shall  be  given  by  the  mayor,  aldermen,  and  commons  of  the  said  city 
of  London  in  common  council  *assembled,  in  the  London  Ga- 
zette, then  the  above-written  obligation  to  be  void  and  of  no 
effect,  otherwise  to  be  and  remain  in  full  force  and  virtue :  Provided  always, 
and  it  is  hereby  agreed  and  declared,  that  the  said  mayor,  aldermen, 
and  commons  shall  not  exercise  any  of  the  powers  contained  in  the  said 
acts  of  parliament  for  paying  off  the  said  principal  sum  of  1000?.,  or 
reducing  the  interest  thereof,  until  after  the  expiration  of  eight  years 
from  the  said  29th  of  January  instant :  Averment,  that  the  said  bond 
was  granted  and  made  in  pursuance  of  the  act  of  parliament  therein 
recited,  and  for  the  considerations  therein  mentioned,  and  that  from  the 
time  of  making  the  said  bond  until  the  29th  day  of  September,  1857, 
when  the  Thames  Conservancy  Act,  1857,  commenced  and  came  into 
operation,  the  defendants  did  according  to  the  true  intent  and  meaning 
of  the  said  act  of  parliament  recited  in  the  said  condition,  and  of  the 
condition  of  the  said  bond,  out  of  the  tolls  and  duties  granted  and  made 
payable  by  virtue  of  the  said  acts,  well  and  truly  pay  or  cause  to  be 
paid  to  the  said  Anthony  Brown  and  his  executors  the  said  annuity  or 
yearly  sum  of  35?.  by  half-yearly  payments,  including  the  half-yearly 
payment  which  became  due  and  payable  on  the  said  29th  day  of  Sep- 
teaiber,  1857,  clear  of  all  taxes  and  deductions  whatsoever,  at  and  in 
the  office  of  the  chamberlain  of  the  city  for  the  time  being  in  the  Guild- 
hall of  the  same  city,  on  or  after  the  25th  day  of  March  and  the  29th 
day  of  September  in  every  year ;  and  that  since  the  said  Thames  Con- 
servancy Act,  1857,  commenced  and  came  into  operation,  and  since  the 
defendants  paid  the  said  half-yearly  payment  of  the  said  annuity  which 
became  due  on  the  said  29th  day  of  September,  1857,  the  conservators 
of  the  river  Thames  mentioned  in  the  said  act  have  received  all  the  tolls 
and  duties  granted  and  made  payable  by  '^'virtue  of  the  said  acts  r«iT9Q 
in  the  said  condition  mentioned,  under  and  by  virtue  of  the  said  L 
Tbames  Conservancy  Act,  1857,  and  out  of  which  the  said  annuity  was 
payable,  and  which  were  and  are  sufficient  to  pay  the  same ;  and  that 
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the  defendants  had  not  since  then  had  any  such  tolls  or  duties  as  are 
mentioned  in  the  said  condition,  out  of  which  they  could  pay  the  said 
annuity,  or  any  part  thereof. 

The  defendants  joined  issue  upon  each  of  these  pleas,  and  also  de- 
murred thereto,  the  ground  stated  in  the  margin  being,  ^^  that  the  pleas 
do  not  show  anything  which  relieves  the  corporation  from  their  obliga- 
tion to  pay  the  respective  annuities,  whilst  they  admit  that  there  are  and 
have  been  tolls  and  duties  received  out  of  which  they  might  have  been 
paid."     Joinder. 

Luihj  Q.  C.  (with  whom  were  Quain  and  K%ngdon\  in  support  of 
*7801  ^^^  demurrer.(a) — The  Thames  *Conservancy  Act,  1857,  20  k  21 
-I  Vict.  c.  cxlvii.,  does  not  take  away  from  the  corporation  of  Lon- 
don the  power  to  receive  the  tolls  upon  which  these  annuities  are  charged; 
and,  if  it  does,  that  affords  no  answer  to  this  action,  inasmuch  as  they 
themselves  were  the  parties  who  procured  it  to  be  passed.  The  statists 
recites  several  prior  acts  of  parliament — amongst  others,  the  14  G.  3,  c. 
91,  the  17  G.  3,  c.  18,  the  50  G.  8,  c.  cciv.,  the  52  G.  8,  c.  xlvi.,  the 
54  G.  3,  c.  ccxxiii.,  the  5  G.  4,  c.  cxxiii.,  and  the  8  &  9  Vict.  c.  i., — 
under  which  the  corporation  were  empowered  to  borrow  various  sums 
of  money  for  the  improvement  of  the  navigation  of  the  river  Thames 
westward  of  London  Bridge,  upon  the  credit  of  the  tolh  and  duties  made 
payable  by  virtue  of  those  acts,  or  some  of  them,  by  the  sale  of  life- 
annuities,  or  by  borrowing  and  taking  up  money  at  interest  upon  bond, 
or  by  both ;  and  that  the  corporation  had  borrowed  money  under  their 
common  seal  on  the  credit  of  the  said  tolls,  and  that  a  large  amount  of 
such  moneys  remained  then  charged  upon  the  credit  of  the  said  tolls. 
It  then  recites  an  agreement  between  the  Crown  and  the  corporation 
for  the  adjustment  of  certain  disputes  .which  had  arisen  between  them 
respecting  the  rieht  to  the  soil  and  bed  of  the  river.  The  2d  section 
creates  a  new  body  corporate,  to  consist  of  twelve  members,  to  be  called 
'*  The  conservators  of  the  River  Thames,"  in  whom  are  vested,  by  s. 
52,  all  the  powers  of  the  Grown,  and  of  the  corporation  of  London. 
By  s.  3,  the  Lord  Mayor;  two  aldermen,  and  four  members  of  the  com- 
mon council  are  to  be  members  of  the  new  conservancy  board.  The 
136th  section  enacts  that  '^  all  tolls,  tonnage,  port,  and  harbour  dues 
'i'?^!!  ^^^^^  ^^^®  \ittn  from  time  to  time  by  any  *act  of  parliament  or 
^  otherwise  given  and  granted  to  and  been  received  by  the  mayor, 
&c.,  for  the  maintenance  and  improvement  of  the  River  Thames  and 
port  of  London,  and  of  the  navigation  thereof,  or  any  part  thereof,  and 

(a)  The  points  marked  for  argnment  on  the  part  of  the  plaintiffs  were  as  follows : — 

"  1.  That  the  pleas  respectiyely  disclose  no  facts  the  effect  of  which  is  to  discharge  the  corpo- 
ration from  their  obligation  to  pay  the  annuities : 

**  2.  That  the  only  contingency,  so  far  as  appears,  which  would  exonerate  the  eorporaUoD, 
woald  be  the  failure  of  the  fund  out  of  which  the  payments  are  to  he  made ;  whereas,  it  is 
admitted  on  the  pleas  that  the  fund  has  subsisted  and  subsists,  and  was  and  is  sufficient  for  the 
payment : 

**  3.  That  the  act  whereby  the  conservancy  of  the  riyer  was  transferred  does  not  transfer 
to  the  new  body  the  obligation  to  pay  these  annuities ;  and  that,  no  prorision  baring  been 
made  for  the  payment,  though  their  continuance  is  recognised  in  the  preamble,  it  is  to  be 
assumed  that  the  obligation  was  intended  to  remain  upon  the  corporation : 

"  4.  That  the  practical  result  is,  that  the  corporation  are  bound  to  proTide  for  the  payment 
out  of  the  funds  in  the  hands  of  the  conservators;  that  the  remedy  of  the  annuitants  for 
enforcing  payment  is  against  the  corporation  only ;  and  that,  if  the  corporation  are  not  liable 
to  them,  the  annuities  would  be  yirtnally  confiscated." 
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also  all  moneys  which  may  be  raised  by  the  conservators  under  the 
authority  of  this  act,  together  with  all  other  moneys  which  may  be 
received  by  the  conservators  from  tolls,  licenses,  rents,  fines,  and  any 
other  source  or  fund  whatsoever  now  legally  applicable  to  the  conser- 
vancy and  improvement  of  the  River  Thames  (except,  &c.),  shall  form 
one  fund,  to  be  called  the  conservancy  fund,  and  shall  be  applicable  to 
and  be  applied  by  the  conservators  in  the  first  place  in  paying  the  ex- 
penses of  obtaining  and  passing  this  act  or  incident  thereto,  and  after- 
wards in  carrying  this  act  into  execution,  anything  in  the  said  recited 
acts  or  any  of  them  to  the  contrary  in  any  wise  notwithstanding."  Tho 
138th  section  enacts,  that,  '^  after  the  expiration  of  three  years  from  the 
commencement  of  this  act,  if  it  shall  at  any  time  appear  at  any  annual 
audit  of  the  accounts  of  the  conservators  that  the  moneys  received  by 
them  from  any  source  within  the  previ<ms  year,  and  which  shall  be  appli- 
cable to  the  purposes  of  the  conservancy,  shall  have  been  more  than 
sufficient  to  pay  the  expenses  of  the  conservators  within  such  year,  then 
such  surplus  shall  be  applied  in  paying  off  any  moneys  which  may  have 
been  raised  by  the  conservators  under  the  authority  of  this  act,  and  also 
any  moneys  which  for  the  time  being  may  be  due  and  owing  on  the 
credit  of  the  fines,  rents,  tolls,  and  other  dues  cmd  profits  by  this  act 
given  to  or  vested  in  or  authorized  to  be  received  by  the  conservators,** 
And  the  139th  section,  which  provides  for  the  application  of  the  surplus 
of  the  conservancy  fund,  enacts,  that,  ^'  when  all  the  moneys  which  may 
have  been  raised  by  the  conservators  under  the  authority  of  this  act^ 
and  "^which  for  the  time  being  may  be  due  and  owing  on  the  credit  |>i7qa 
of  the  fines,  rents,  tolls,  and  other  dues  and  profits  by  this  act  ^ 
given  to,  or  vested  in,  or  authorised  to  be  received  by  the  conservators,, 
shall  have  been  repaid,  with  all  interest  which  may  have  accrued  due  in 
respect  thereof,  the  surplus  of  the  conservancy  fund  shall  be  applied  in 
reduction  of  such  of  the  tolls  by  this  act  authorised  to  be  taken  as  tbo 
conservators  shall  from  time  to  time  think  it  expedient  to  reduce ;  and^ 
in  case  there  shall  be  any  surplus  of  the  said  fund  after  the  said  tolls 
shall  have  been  reduced  to  such  extent  as  the  conservators  shall  think 
fit,  such  surplus  shall  be  applied  to  and  for  such  purposes  and  in  such 
manner  as  parliament  shall  direct.*'  It  clearly  was  not  the  intention 
of  the  legislature  to  lessen  the  value  of  these  securities.  There  is  no 
express  provision  in  the  act  making  the  conservators  liable  upon  them ; 
nor  is  there  any  which  either  expressly  or  by  necessary  implication 
relieves  the  corporation  of  London  from  the  responsibility  of  their  obli- 
gations. If  they  do  not  continue  liable,  the  remedy  of  the  obligees  is 
altogether  gone.  The  inference,  therefore,  is  irresistible,  that  the  cor- 
poration remain  liable  as  before  the  passing  of  the  act.  [Williams,  J. 
—Could  the  corporation  pay  these  annuities  out  of  any  other  funds  than 
those  specified  ?J  Probably  not.  They  have  at  least  a  right  still  to 
receive  as  much  of  the  tolls  as  will  enable  them  to  satisfy  these  bonds ; 
or  they  have  such  a  degree  of  control  over  the  fund  as  to  enable  them 
to  obtain  the  necessary  assets  from  the  conservators.  It  is  indifferent 
whose  is  the  hand  to  receive  the  tolls.  At  all  events,  the  corporation 
of  London  are  estopped  from  setting  up  this  answer,  they  themselves 
having  procured  the  act  to  be  passed.  r*733 

MMish,  Q.  C.  (with  whom  were  The  Recorder  and  *Ogle),  ^ 
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contrd,.(a) — The  pleas  in  this  case  establish  a  good  defence  within  the 
rule,  that,  where  the  condition  of  a  bond,  good  at  the  time  of  mak- 
ing it,  becomes  impossible  of  performance  by  act  of  the  law,  the  con- 
dition is  saved,  and  no  action  will  lie  upon  the  bond.  The  bonds  in 
question  are  in  truth  debentures.  It  was  found  in  practice  that  it  was 
inconvenient,  in  carrying  these  acts  into  execution,  to  give  securities 
upon  the  tolls  by  way  of  mortgage :  the  present  form  of  security,  which 
gave  a  charge  in  equity,  and  probably  one  capable  of  being  enforced  by 
mandamus,  was  therefore  adopted.  [Erle,  G.  J. — There  could  be  no 
remedy  by  mandamus,  unless  the  party  proceeded  against  had  control 
over  the  fund.]  The  fund  upon  which  these  annuities  are  charged  is 
transferred  to  the  newly  created  body  of  conservators,  subject  to  the 
♦7841  c^**"g®'  [Erle,  C.  J. — It  is  quite  consistent  with  these  pleas  ♦that 
^  the  corporation  of  London  had  prior  to  the  passing  of  the  Con- 
servancy Act  received  out  of  the  tolls  in  question  enough  to  satisfy  the 
principal  and  interest  of  these  bonds.(5)]  The  acts  of  parliament 
under  which  the  corporation  of  London  had  authority  to  raise  money 
for  the  improvement  of  the  navigation  of  the  River  Thames,  are  all 
recited  in  the  1st  section  oC  the  8  &  9  Vict.  c.  i.  The  7th  section  of 
that  act  enacts  ^'  that  the  sum  and  sums  of  money  to  be  borrowed  for 
raising  the  sum  or  sums  of  money  by  this  act  authorized  to  be  raised, 
and  interest  for  the  same  sum  or  sums  of  money,  shall  be  paid  and  pay- 
able from  time  to  time  out  of,  and  are  hereby  charged  upon,  the  tolls 
and  duties  granted  and  made  payable  by  virtue  of  the  said  recited  acts; 
and  all  and  every  the  person  or  persons  who  shall  lend  any  sum  or  sums 
of  money  towards  the  sum  or  sums  of  money  by  this  act  authorized  to 
be  raised,  shall  have,  receive,  and  enjoy  out  of  the  said  tolls  and  daties 
granted  and  made  payable  by  virtue  of  the  said  recited  acts,  interest 
after  the  rate  of  not  more  than  42.  per  cent,  per  annum  upon  the  sum  or 
sums  of  money  to  be  lent  by  him,  her,  or  tliem  respectively,  in  the 
manner  in  the  said  acts  of  the  50th,  62d,  and  54th  years  of  6.  8 
directed  or  referred  to,  for  payment  of  the  interest  of  the  money  thereby 
respectively  authorized   to   be  borrowed;    and   the   locks   and  other 

(a)  The  points  marked  for  wrgnment  on  the  piirt  of  the  defendaata  were  as  foUows : — 

"  1.  That  the  condition  being,  according  to  thia  act  of  parliament  therein  recited,  ont  of  the 
tolls  granted  and  made  payable  by  virtue  of  the  acts  to  pay  the  annuity,  and  Uie  Thames 
Conservancy  Act,  20  A  21  Vict  c.  ozlvii.,  having  divested  the  defendants  of  the  tolls  and  duties^ 
St  has  since  the  passing  of  Uie  act  and  subsequent  to  the  bond  become  impossible  for  the  defend- 
ants to  perform  the  condition  by  act  of  law,  and  the  obligation  is  consequently  saved : 

"2.  That  the  Conservancy  Act  is  a  necessary  and  inevitable  act  of  law  which  excuses  the 
performance  of  the  condition,  by  taking  from  the  defendants  the  funds  ont  of  which  it  wu 
payable : 

**  3.  That  the  condition  imposes  a  conditional  obligation  to  pay  provided  the  defendants  rseeivs 
the  tolls  and  duties  out  of  which  the  annuity  is  made  payable: 

"4.  That  the  Thames  Conservancy  Act  transfers  the  tolls  and  duties  with  the  charges  apoii 
them  to  the  Thames  Conservators,  and  the  annuity-bonds  sued  on  are  by  the  acts  under  whieh 
they  have  been  issued  charges  on  these  tolls  and  duties/' 

(6)  The  recorder  stated  that  the  fact  was  otherwise,  and  that,  on  the  contrary,  the  tolb  upoi 
which  these  bonds  were  charged, — the  tolls  above  bridge, — fell  very  short  of  sufficient  to  satiiiy 
all  the  burthens  upon  them. 

It  was  ultimately  arranged  that  the  pleas  should  be  amended  by  inserting  an  aUegatimi  that 
the  corporation  had  duly  expended  for  the  purposes  provided  by  the  acts  of  parliament  all  the 
moneys  they  had  received,  or  had  the  right  to  receive,  from  the  toUsy  down  to  the  pasring  of 
the  Conservancy  Act  The  terms  on  which  the  amendment  was  to  be  made  were  to  be  setUsd 
by  a  judge. 
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^ works  by  the  said  recited  acts  directed  to  be  made,  and  the  tolls  ri^froit 
and  duties  thereby  granted,  shall  be  and  the  same  are  hereby  ^ 
charged  with  and  made  subject  and  liable  to  the  payment  of  the  sums 
of  money  borrowed  and  to  be  borrowed  as  aforesaid ;  and  the  bonds 
and  other  securities  to  be  given  in  pursuance  of  this  act  for  the  pay- 
ment of  the  said  sums  of  money,  and  interest  thereon,  shall  be  assign- 
able by  endorsement/'  &c.  It  is  impossible  to  conceive  words  stronger 
than  these  for  the  purpose  of  making  these  securities  a  charge  upon  the 
tolls  in  question.  And  the  condition  of  these  bonds  is,  to  pay  out  of 
those  tolls.  Then  comes  the  Conservancy  Act,  which  has  all  the  force 
of  a  public  act.  *'  All  acts  which  concern  the  King,  who  is  the  head  of 
the  commonwealth,  are  general  laws  of  which  the  judges  will  take  notice 
without  pleading  :*'  Com.  Dig.  Parliament  (R.  6),  referring  to  The  Lord 
Cromwell's  Case,  4  Co.  Rep.  13  a,  and  The  Prince's  Case,  8  Co.  Rep. 
28  a.  This  was  not  an  act  of  parliament  obtained  by  the  corporation 
for  their  own  private  purposes,  or  passed  upon  their  solicitation.  Dis- 
putes had  arisen  between  the  Crown  and  the  corporation  as  to  their 
respective  rights  in  the  soil  and  bed  of  the  river ;  the  Crown  claiming 
it  as  part  of  its  prerogative  rights,  and  the  corporation  in  respect  of  its 
powers  of  conservancy,  which  it  struggled  hard  to  retain.  The  act 
therefore  passed  for  a  public  purpose.  Its  first  recital  is,  that  *^  the 
preservation  and  improvement  of  the  River  Thames  is  of  great  national 
importance."  It  then  proceeds  to  recite  that  the  Queen,  ^^  in  right  of 
Her  Crown,  is  or  claims  to  be  seised  of  the  ground  and  soil  of  the  seas 
around  the  united  kingdom  of  Great  Britain  and  Ireland,  and  of  the 
shores  thereof  so  far  as  the  sea  flows  and  reflows  between  the  high  and 
low  water  marks  at  ordinary  tides,  and  also  of  all  rivers,  creeks,  and 
arms  of  the  sea,  and  the  Aground  and  soil  thereof,  and  of  the  ri^noa 
shores  of  the  same  respectively,  between  the  ordinary  high  and  ^ 
low  water  marks  from  the  mouths  or  entrances  to  the  same  from  the 
main  sea  upwards,  and  into  the  country  so  far  as  the  water  flows  and 
reflows  at  such  ordinary  tides,  and  of  all  the  ports  and  havens  of  the 
United  Kingdom,  save  and  except  only  such  parts  of  the  said  seas  and 
sea-shores,  rivers,  creeks,  and  arms  of  the  sea  respectively,  and  of  the 
shores  thereof,  and  such  ports  and  havens  respectively,  as  are  held  by 
or  are  vested  in  certain  bodies  politic  and  corporate  and  others  by  pre- 
scription, or  by  or  under  grants  from  the  Queen's  Majesty  or  any  of 
Her  predecessors,  or  by  or  under  acts  of  parliament;  and  the  con- 
servancy of  such  ports  and  havens,  rivers,  creeks,  and  arms  of  the  sea 
as  aforesaid,  except  as  aforesaid,  and  except  where  the  same  is  held  by 
or  is  vested  in  certain  bodies  politic  and  corporate  and  others  by  pre- 
scription or  otherwise,  belongs  to  the  Lord  High  Admiral  or  commis- 
sioners for  executing  the  office  of  Lord  High  Admiral  of  the  united 
kinsdom ;  and  that  tne  mayor  and  commonalty  and  citizens  of  the  city 
of  London  have  from  time  immemorial  had  and  exercised  by  the 
mayor  of  the  said  city  for  the  time  being  during  his  mayoralty,  or  by 
his  sufficient  deputies,  the  conservation  of  the  River  Thames  between 
Staines,  in  the  county  of  Middlesex,  and  Tenleete,  in  the  county  of 
Kent."  It  then  recites  the  several  acts  of  parliament  already  referred 
to,  and  others,  and  recognises  these  moneys  borrowed  under  the  authority 
of  those  acts  as  being  a  charge  upon  the  tolls  for  the  maintenance  and 
improvement  of  the  river  and  navigation.     It  then  recites  the  suit  be- 
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tween  the  Crown  and  the  corporation  for  the  pnrpose  of  determining 
the  rights  of  the  parties  to  the  soil  and  bed  of  the  river,  and  sets  out 
the  agreement  for  the  termination  of  that  snit.  It  then  recites  various 
i^nnn-i  matters  in  ♦which  the  public  are  interested,  and  that  "it  is  expe- 

J  dient  for  these  beneficial  objects  that  the  whole  regulation  of  the 
River  Thames  should  be  under  one  uniform  management  and  supervision 
of  a  permanent  body  of  conservators,  having  all  powers  necessary  for 
that  purpose  ;  and  that  it  will  be  necessary  that  all  the  power9^  autkori- 
tieSy  rights^  and  privileffes  heretofore  given  or  granted  to,  and  which  are 
now  vested  in,  or  which  have  been  or  may  be  exercised,  used,  or  enjoyed 
by,  the  mayor,  &c.,  of  London,  with  reference  or  in  relation  to  the  con- 
servation of  the  River  Thames,  should  be  transferred  to  and  vested  in 
and  be  exercised  by  the  conservators  appointed  by  or  under  the  authority 
of  this  act."  The  act  then  proceeds  to  appoint  twelve  conservators,  of 
whom  seven  are  members  of  the  corporation  of  London,  and,  by  s.  50, 
vests  in  the  body  so  constituted  all  the  estate,  right,  title,  and  interest 
of  the  corporation  and  of  the  Grown  in  the  bed  and  soil  of  the  River 
Thames.  The  52d  section  enacts,  that,  from  and  after  the  commence- 
ment of  the  act,  all  the  powers  and  authorities,  &c.,  of  the  Crown,  and 
all  the  powers  and  authorities,  rights,  and  privileges  at  any  time  thereto- 
fore given  or  granted  to,  or  vested  in,  or  exercised  by  the  corporation, 
by  prescription,  usage,  charter,  or  act  of  parliament,  or  otherwise,  with 
relation  to  the  conservancy,  preservation,  and  regulation  of  the  River 
Thames,  &c.,  shall  be  vested  in  the  conservators  appointed  by  the  act 
Then,  after  various  regulations  as  to  tolls,  the  75th  section  enacts,  that 
"  it  shall  be  lawful  for  the  conservators  from  time  to  time  to  lease  or 
demise  all  or  any  of  the  said  tolls  for  any  term  of  years  not  exceeding 
three  years  at  any  one  time,  to  take  eifect  in  possession  and  not  in 
reversion,  for  such  rent  payable  at  such  times  and  under  such  covenants 
^^oQi  fts  they  shall  think  fit,  which  rent  shall  be  ^applied  for  the  pur- 

-'  poses  of  this  act."(a)  Then  come  the  sections  already  referred 
to,  ss.  186,  188,  189,  which  direct  how  the  conservators  shall  deal  with 
the  fund  to  be  formed  by  "  all  tollSj  tonnage,  port,  and  harbour  dues 
which  have  been  from  time  to  time  by  any  act  of  parliament  or  other- 
wise given  and  granted  to  and  been  received  and  taken  by  the  corpora- 
tion for  the  maintenance  and  improvement  of  the  River  Thames  and 
port  of  London,  and  of  the  navigation  thereof,  or  any  part  thereof,*' 
&c.  The  whole  scope  and  object  of  the  act  was,  to  release  the  corpo- 
ration from  all  the  duties  and  liabilities  which  had  theretofore  been 
imposed  upon  them  as  conservators  of  the  Thames,  and  to  transfer  those 
duties  and  liabilities  to  the  new  body  of  conservators,  who  were  to  act 
as  trustees,  and  to  see  to  the  due  and  proper  application  of  the  funds 
committed  to  their  charge.  To  transfer  any  part  of  that  duty  to  the 
corporation  in  the  manner  suggested,  would  clearly  be  a  breach  of  trust. 
The  principle  of  law  upon  which  the  defence  in  this  case  rests  is  thus 
stated  in  Com.  Dig.  Condition  (D.  1) :  "  If  the  condition  of  an  obliga- 
tion, recognisance,  &c.,  was  possible  at  the  time  of  making,  and  after- 
wards becomes  impossible  by  the  act  of  God,  of  the  law,  or  of  the 
obligee  himself,  the  obligation  shall  be  saved."     "  So  (D.  7),  if  the 

(a)  Tbifl  rofen  to  the  toUs  taken  at  the  piers  and  jettiea  or  landing.plaoei  eieeted  for  theeoa- 
fanienoe  cf  kieambnat  paaaengen  under  the  anthority  of  the  preceding  teetiiBs,  57—74. 
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condition  becomes  impossible  by  the  act  of  God,  of  the  law,  or  of  the 
obligee,  the  obligation  shall  be  saved.*'    Gorojns  refers  to  Co.  Litt.  206  a, 
where  it  is  said :  *'  If  a  condition  annexed  to  lands  be  possible  at  the 
making  of  the  condition,  and  become  impossible  by  the  act  of  God,  yet 
the  state  of  the  feoffee,  &c.,  shall  not  be  avoyded.  *  *  *  But,  if  a  man 
*be  bound  by  recognisance  or  bond  with  condition  that  he  shall  r^noq 
appear  the  next  term  in  such  a  court,  and  before  the  day  the  ^ 
coDusee(a)  or  obligor  dieth,  the  recognisance  or  obligation  is  saved; 
and  the  reason  of  the  diversity  is,  because  the  state  of  the  land  is  exe- 
cuted and  settled  in  the  feoffee,  and  cannot  be  redeemed  back  again  but 
by  matter  subsequent,  viz.  the  performance  of  the  condition.     But  the 
bond  or  recognisance  is  a  thing  in  action,  and  executory,  whereof  no 
advantage  can  be  taken  until  there  be  a  default  in  the  obligor ;  and 
therefore,  in  all  cases  where  the  condition  of  the  bond,  recognisance, 
&c.,  is  possible  at  the  time  of  the  making  of  the  condition,  and  before 
the  same  can  be  performed  the  condition  becomes  impossible  by  the  act 
of  God,  or  of  the  law,  or  of  the  obligor,  &c.,  there  the  obligation  is 
saved."     Again,  Com.  Dig.  Condition  (L.  13),  *'So,  the  performance 
of  a  condition  shall  be  excused  by  an  act  of  law  which  is  necessary  and 
inevitable ;  as,  if  a  condition  be  that  the  feoffee  pay  so  much  out  of  the 
profits  annually  to  charitable  uses,  if  he  dies,  and  his  heir  be  in  ward 
to  the  King,  the  payment  shall  be  excused ;  for,  it  ought  to  be  out  of 
the  profits,  which  are  transferred  by  act  of  law  to  the  King."     For  this 
Comyns  cites  Rol.  Abr.  Condition  (I),  pi.  1,  where  it  is  said  ^^  Regular- 
ment  si  un  condition  que  fuit  possible  soit  devenus  impossible  per  Tact 
de  Dieu,  I'obligation  est  discharge."     So,  in  Slade  v,  Thomson,  Cro. 
Jac.  374,  it  is  laid  down,  that  an  heir  in  ward  of  the  King  shall  not  be 
bound  by  a  condition  to  pfliy  a  sum  out  of  the  rents  and  profits  of  the 
land;  for,  he  is  deprived  of  receiving  them  by  the  act  of  the  law." 
The  principle  was  recognised  and  acted  upon  in  Davis  v.  Gary,  15  Q. 
B.  418  (E.  C.  L.  R.  vol.  69).     The  same  rule  applies  to  contract. 
[WiLLES,  J. — There  is  a  distinction  between  the  performance  being  ille- 
gal and  impossible.     In  Paradine  v.  Jane,  Aleyn  26,  it  was  resolved, 
that  *'  where  the  law  ^creates  a  duty  or  charge,  and  the  party  is  r^nAQ 
disabled  to  perform  it  without  any  default  in  him,  and  hath  no  ^ 
remedy  over,  there  the  law  will  excuse  him."     '*  But,  when  the  party 
by  his  own  contract  creates  a  duty  or  charge  upon  himself,  he  is  bound 
to  make  it  good,  if  he  may,  notwithstanding  any  accident  by  inevitable 
necessity,  because  he  might  have  provided  against  it  by  his  contract."] 
Here,  it  is  submitted,  the  performance  of  the  condition  was  not  only 
impossible,  but  it  was  illegal. 

Liuhf  in  reply. — It  is  conceded  that  the  annuities  in  question  are 
made  a  charge  upon  the  tolls.  The  corporation  had  the  option  of  raising 
money  on  life-annuities  or  on  bonds ;  and  in  either  case  the  payment 
was  charged  upon  the  tolls.  If  the  acts  of  parliament  had  merely 
enabled  the  corporation  to  raise  the  money  by  mortgages  on  the  tolls, 
they  could  not  have  obtained  it  on  so  advantageous  terms,  as  the  only 
remedy  the  lenders  would  have  had  would  have  been  in  equity.  It  was 
intended  that  the  lenders  should  have  a  two-fold  security,  viz.  a  bond 
under  the  corporation  seal,  and  a  charge  amounting  to  an  equitable 
assignment  of  the  tolls.     There  is  nothing  in  the  Conservancy  Act  to 

(o)  "Conujor." 
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affect  the  security  of  the  bond-holders,  who  advanced  their  money  npon 
the  faith  of  the  acts  of  parliament  and  upon  the  security  of  the  corpo- 
ration. If  the  legislature  had  intended  to  relieve  the  corporation  from 
liability  in  respect  of  these  bonds,  it  was  very  easy  to  say  so.  [Wil- 
liams, J. — We  can  hardly  have  the  complete  intention  of  the  legislature 
before  us.]  There  is  no  difficulty  and  no  injustice  in  holding  that  the 
corporation  are  bound  still  to  see  to  the  application  of  this  fund.  They 
might  call  upon  the  conservators  to  pay  over  to  them  out  of  the  tolls 
upon  which  these  bonds  are  charged  a  sum  sufficient  to  discharge  their 
♦7411  *Ji*^'>^'J^y-  [WiLLBS,  J. — ^You  say  that,  if  the  conservators 
^  neglected  their  duty,  and  left  the  corporation  liable  to  be  sued 
upon  these  securities,  the  corporation  would  have  a  right  of  action 
against  them.]  Some  remedy.  [Williams,  J. — If  you  can  establish 
that  the  corporation  might  have  a  mandamus  to  compel  the  conservators 
to  appropriate  a  sufficient  portion  of  the  funds  in  their  hands  to  pay 
these  bonds,  you  certainly  will  advance  your  argument  a  long  way.]  It 
would  require  very  strong  language  to  show  that  the  legislature  intended 
to  prejudice  the  securities  of  these  bond-holders :  it  never  could  have 
been  intended  that  they  should  be  affected  by  mere  inference  and  con- 
jecture to  be  drawn  from  an  act  of  parliament  to  which  they  were  no 
parties  and  of  which  they  had  no  notice.  The  securities  can  only  be 
subsisting  securities  by  retaining  the  liability  of  the  corporation.  It  is 
said  that  the  plaintiffs  have  as  good  a  remedy  against  the  new  body  as 
they  had  against  the  old  one.  That,  however,  is  not  so.  Edwards  v. 
Lowndes,  1  Ellis  &  B.  81,  is  an  authority  to  show  that  no  action  would 
lie  against  them.  By  stat.  6  G.  4,  c.  cxzxi.,  commissioners  were  ap- 
pointed as  trustees  to  carry  out  the  purposes  of  the  act.  By  s.  91,  it 
was  directed,  that,  after  payment  of  the  expenses  of  the  act,  the  remain- 
der of  the  money  in  the  hands  of  the  trustees  *^  should  be  applied  at 
the  discretion  of  the  said  trustees"  in  payment  of  various  things,  amongst 
others,  ''  in  paying  the  salary  of  the  organist  of  B.  church,  and  in  re- 
ducing, paying  off,  and  discharging  the  several  principal  sums  of  money 
(and  interest)"  borrowed  on  mortgage  by  virtue  of  the  act.  By  a  pro- 
visional order  of  the  general  board  of  health  (confirmed  by  stat.  13  k 
14  Vict.  c.  108),  the  powers  and  duties  of  the  trustees  were  vested  in 
the  local  board  of  health  for  B.     In  an  action  on  the  case  by  the  organist 


♦742] 


of  B.  church  against  the  local  board  of  ^health,  for  a  breach  of 


duty  in  not  paying  his  salary,  alleging  that  they  had  sufficient 
funds  for  the  purpose,  it  appeared  at  the  trial  that  the  board  had  funds 
applicable  to  the  payment  of  the  salary,  though  the  mortgage-debt  not 
yet  paid  exceeded  the  cash  balance  in  hand :  and  it  was  held  that  the 
board  and  the  organist  stood  in  the  relation  of  trustee  and  cestui  que 
trust,  and  that,  in  the  absence  of  a  specific  appropriation  of  a  part  of 
the  fund  to  the  plaintiff,  no  action  at  law  lay, — the  remedy  being  in 
equity.  And  in  the  judgment  of  Lord  Campbell,  the  case  of  Cane  v. 
Chapman,  5  Ad.  &  E.  547  (E.  C.  L.  R.  vol.  31),  1  Nev.  k  P.  104  (E. 
C.  L.  B.  vol.  36),  which  was  cited  as  an  authority  to  show  that  such  an 
action  would  lie,  is  very  strongly  commented  upon,  if  not  expressly 
overturned.  If  the  corporation  have  power  to  procure  the  fundis  to  be 
applied  in  the  manner  suggested,  they  are  not  in  the  position  of  persons 
from  whom  the  funds  which  they  have  charged  have  been  taken  away 
by  act  of  the  law,  and  the  performance  by  them  of  the  condition  has 
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not  become  impossible.  And,  if  the  performance  has  become  impossible 
by  the  act  of  the  obligors  themselves, — without  whose  assent  the  Con- 
servancy Act  would  never  have  been  passed, — ^the  obligation  is  not  dis- 
charged. [Erlb,  C.  J. — The  fund  originally  charged,  was,  the  western 
tolls,  that  is,  the  tolls  received  above  London  Bridge.  By  the  Conser- 
vancy Act,  the  whole  of  the  tolls  both  above  and  below  bridge  are 
blended  into  one  common  fund :  and  the  claims  of  the  bond-holders  are 
now  charged  upon  the  whole.]     That  does  not  affect  the  argument. 

Erle,  C.  J. — I  am  of  opinion  that  our  judgment  upon  this  demurrer 
ought  to  be  for  the  defendants.  The  defendants  entered  into  an  obli- 
gation subject  to  a  condition  of  paying  an  annuity  of  35Z.  to  one  Anthony 
Brown,  his  executors,  &c.,  payable  out  of  the  tolls  *which  are  r«iT4o 
recited  in  the  act  of  parliament  under  which  the  bond  was  made  '- 
(8  &  9  Vict.  c.  i.)  to  be  payable  by  virtue  of  several  acts  for  improving 
the  navigation  of  the  River  Thames  westward  of  London  Bridge ;  and 
the  duty  of  the  defendants  under  their  bond  was  to  apply  those  tolls  in 
payment  of  the  annuity,  if  the  tolls  were  sufficient  for  that  purpose : 
and,  if  they  could  not  by  law  so  apply  the  tolls,  they  are  not  liable  on 
their  bond.  For  some  years  after  the  bond  was  given,  the  tolls  were 
collected  and  the  annuity  paid.  But,  in  the  year  1857,  an  act  of  parlia- 
ment passed  to  provide  for  the  conservancy  of  the  River  Thames ;  and 
in  that  act  of  parliament  are  contained  certain  provisions  which  afford 
a  defence  against  the  claim  of  the  plaintiffs  in  the  present  action.  The 
right  which  the  plaintiffs  had  under  this  bond,  was,  a  right  to  compel 
the  corporation  of  London,  so  long  as  they  could  legally  receive  the 
tolls  in  question,  and  such  tolls  were  sufficient,  to  pay  them  the  annuity. 
That  was  the  extent  of  their  security. 

Now,  the  act  of  parliament  (20  k  21  Vict.  c.  cxlvii.)  recites  an  agree- 
ment between  the  Grown  and  the  corporation  of  London  for  the  settle- 
ment of  disputes  between  them  relative  to  the  ownership  of  the  bed  and 
soil  of  the  Thames,  and  creates  (s.  2)  a  new  corporation  by  the  name  of 
^^  The  conservators  of  the  River  Thames,"  in  whom  are  vested  (s.  50) 
all  the  estate  and  interest  of  the  corporation  of  London  and  the  Crown 
in  the  bed  and  soil  of  the  river  from  Staines  to  Yantlet  Creek.  It 
blends  the  tolls  and  duties  receivable  above  London  Bridge  with  those 
receivable  below  London  Bridge  down  to  Yantlet  Creek.  It  creates 
one  common  fund,  and  charges  that  one  common  fund  with  one  common 
&et  of  liabilities :  and,  having  in  effect  transferred  to  the  conservators 
the  powers,  authorities,  and  privileges  which  were  before  vested  in  the 
^corporation  with  respect  to  the  River  Thames,  and  in  particular  ^41744 
the  right  to  receive  tolls,  including  the  tolls  out  of  which  the  an-  ^ 
naity  in  question  was  to  be  paid,  the  act  then  contains,  in  s.  186,  an 
appropriation  of  the  fund  thus  created,  in  the  first  place  to  the  payment 
of  the  expenses  of  obtaining  and  passing  the  act,  or  incident  thereto, 
and  afterwards  in  carrying  the  act  into  execution. 

It  seems  to  me  that  the  attention  of  the  legislature  was  not  specifi- 
cally drawn  to  the  rights  and  liabilities  under  these  bonds.  There  is 
no  express  enactment  on  the  subject,  as  I  cannot  help  thinking  there 
would  have  been  if  it  had  been  present  in  the  minds  of  the  framers  of 
the  act.  But,  under  the  136th  section,  the  tolls  are  applicable  to  the 
carrying  the  act  into  execution ;  and  several  subsequent  sections  show 
that  it  waa  contemplated  that  the  *^  conservancy  fund"  should  be  charged 
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with  the  liabilities  which  had  been  charged  upon  the  tolls  before  they 
were  transferred  to  the  new  body.  And  that,  I  think,  authorized  the 
conservators  to  pay  these  annuities.  The  188th  section  provides,  that, 
*^  after  the  expiration  of  three  years  from  the  commencement  of  this 
act,  if  it  shall  at  any  time  appear  at  any  annual  audit  of  the  accounts 
of  the  conservators,  that  the  moneys  received  by  them  from  any  source 
within  the  previous  year,  and  which  shall  be  applicable  to  the  purposes 
of  the  conservancy,  shall  have  been  more  than  sufficient  to  pay  the 
expenses  of  the  conservators  within  such  year,  then  such  surplus  shall 
be  applied  in  paying  off  any  moneys  which  may  have  been  raised  by  the 
conservators  under  the  authority  of  this  act,  aiu2  aUo  any  moneys  which 
for  the  time  being  may  be  due  and  owing  on  the  credit  of  thefines^  rentt^ 
tolls^  and  other  dues  and  profits  by  this  act  given  to^  or  vested  tn,  or  au- 
thorized to  be  received  by^  the  conservators,"  Clear  I  am  that  the  legis- 
*74^1  ^^^^^®  must  have  ^contemplated  that  the  annual  tolls  had  been 
-I  applied  to  the  payment  of  the  annual  charges.  Then  comes  the 
lS9th  section,  which  provides  for  the  ultimate  application  of  the  surplus 
of  the  conservancy  fund,  and  which  enacts,  that,  ^^  when  all  the  moneys 
which  may  have  been  raised  by  the  conservators  under  the  authority  of 
this  act,  and  which  for  the  time  being  may  be  due  and  owing  on  the 
credit  of  the  fines,  rents,  tolls,  and  other  dues  and  profits  by  this  act 
given  to  or  vested  in  or  authorized  to  be  received  by  the  conservators 
shall  have  been  repaid,  with  all  interest  which  may  have  accrued  due  in 
respect  thereof,  the  surplus  of  the  conservancy  fund  shall  be  applied  in 
reduction  of  such  of  the  tolls  by  this  act  authorized  to  be  taken  as  the 
conservators  shall  from  time  to  time  think  it  expedient  to  reduce ;  and, 
in  case  there  shall  be  any  surplus  of  the  said  fund  after  the  said  tolls 
shall  have  been  reduced  to  such  extent  as  the  conservators  shall  think 
fit,  suchs  urplus  shall  be  applied  to  and  for  such  purposes  and  in  such 
manner  as  parliament  shall  direct."  It  seems  to  me  that  the  operation 
of  these  sections  is,  to  take  away  from  the  corporation  of  London  the 
legal  right  to  receive  the  tolls  out  of  which  these  annuities  are  payable. 
The  duty  of  the  corporation  was  to  demand  and  collect  these  tolls  as 
long  as  they  had  a  legal  right  to  do  so,  and,  having  received  them,  to 
appropriate  the  money  towards  the  satisfaction  and  payment  of  the 
charges  upon  them.  The  act  of  parliament,  as  I  read  it,  has  taken 
away  from  the  corporation  the  power  of  collecting  the  tolls,  and  trans- 
ferred it  to  the  newly  constituted  body  of  conservators,  and  has  imposed 
upon  the  conservators  themselves  the  duty  of  applying  the  tolls  in  the 
way  mentioned.  And  it  seems  to  me  that  the  conservators  would  be 
doing  an  act  of  very  questionable  validity  in  law,  if,  having  received 
*74f)l  ^^^^  ^^^  ^^  which  they  were  bound  to  pay  these  annuities,  Hhej 
-'  were  to  hand  them  over  to  a  third  person  for  the  purpose  of 
making  the  payment.  They  would  be  in  peril  of  being  called  upon  to 
make  good  his  default,  in  the  event  of  any  improper  application  of  the 
fund.  The  act  of  parliament  has  in  my  opinion  created  a  direct  obliga- 
tion on  the  conservators  to  receive  and  apply  the  whole  of  the  tolls 
whether  westward  or  eastward  of  London  Bridge ;  and,  having  imposed 
that  obligation  and  that  duty  on  the  conservators,  it  has  to  my  mind 
taken  it  out  of  the  legal  power  of  the  corporation  of  the  city  of  London 
to  pay  these  annuities  out  of  tolls  which  they  could  no  longer  receive. 
Much  has  been  said  about  parliament  not  intending  that  the  holders 
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of  these  bonds  should  be  prejudiced  or  deprived  of  any  remedy.  And 
they  are  supposed  to  have  a  certain  marketable  value  by  reason  of  the 
right  of  the  obligees  to  resort  to  an  action  or  other  proceeding  against 
the  corporation  df  London,  if  they  failed  duly  to  collect  and  apply  the 
tolls.  To  my  mind  that  is  a  very  shadowy  and  imperceptible  value. 
The  annuities  are  chargeable  on  a  given  fund :  if  that  fund  is  available 
and  solvent,  the  holders  of  the  bonds  will  receive  their  annuities :  if  the 
fund  fails,  I  cannot  see  what  advantage  could  accrue  to  the  parties 
from  obtaining  a  nominal  judgment  against  the  corporation.  The  obli- 
gees have  the  same  power  of  seeing  to  the  application  of  the  fund  in  the 
hands  of  the  conservators  as  they  would  have  had  in  the  hands  of  the 
original  obligors.  I  do  not  know  whether  an  action  would  lie:  but, 
according  to  my  experience  when  I  was  in  the  Court  of  Queen's  Bench, 
if  a  certain  fund  were  granted  to  a  corporate  body,  and  that  fund  was 
charged  with  a  debt  by  virtue  of  an  act  of  parliament,  the  corporation 
might  be  compelled  by  mandamus  to  apply  the  fund  in  the  manner 
directed  by  the  act.  But,  whether  the  remedy  be  by  action  at  law,  by 
mandamus,  or  by  suit  '^'in  equity,  I  do  not  think  there  is  any  r«'747 
practical  difiSculty  in  the  way  of  the  holders  of  these  bonds  en-  ^ 
forcing  payment  out  of  the  tolls,  if  sufficient.  The  learned  counsel  for 
the  plaintiffs  seemed  to  suggest,  if  I  correctly  apprehended  the  tenor  of 
his  argument,  that  the  obligors  might  sue  the  corporation,  and  then  the 
corporation  might  have  a  remedy  over  against  the  conservators.  I  am 
at  a  loss  to  see  what  legal  remedy  the  corporation  could  have  against 
the  conservators.  And  if  they  could,  there  would  be  extreme  inconve- 
nience in  such  a  circuitous  remedy.  Havine  given  my  best  attention 
to  the  arguments  urged  on  both  sides,  the  conclusion  I  feel  compelled  to 
come  to  is,  that  the  Conservancy  Act  affords  a  good  defence  to  the  cor- 
poration against  this  action,  and  that  there  should  be  judgment  for  the 
defendants. 

Williams,  J. — I  am  of  the  same  opinion.  The  instrument  upon 
which  this  action  is  brought  is  not  an  absolute  contract  on  the  part  of 
the  defendants  to  pay  the  several  sums  mentioned  in  the  bonds.  But  it 
is  a  contract  with  a  condition.  Now,  the  law  as  to  such  contracts  is 
clear.  If  the  condition  has  been  performed,  the  obligation  is  discharged : 
and  it  is  equally  discharged,  if,  instead  of  the  condition  having  been 
performed,  its  performance  has  been  prevented  by  the  act  of  God  or  the 
act  of  the  law.  The  question  therefore  is,  whether  upon  the  whole 
record  it  appears  that  the  performance  of  the  condition  of  this  bond  has 
been  prevented  by  an  act  of  the  law.  It  seems  to  me  that  it  has.  The 
effect  of  the  statute  of  20  k  21  Vict.  c.  cxlvii.  is  this,  that,  whereas  the 
obligation  was  that  the  corporation  of  London  should  pay  these  annui- 
ties out  of  the  proceeds  of  certain  tolls,  the  statute  has  brought  it  about 
that  the  corporation  no  longer  have  any  power  to  collect  those  tolls.  It 
has  therefore  become  impossible  for  the  defendants  to  pay  *the  r^iir^c 
annuities  out  of  those  tolls,  unless,  indeed,  it  can  be  successfully  ^ 
contended  that  the  new  body,  the  Thames  conservators,  can  be  con- 
aidered  as  receiving  the  tolls  as  trustees  or  receivers  on  behalf  of  the 
corporation  of  London.  It  may  be  that  the  defendants  might  be  able 
to  procure  from  the  conservators,  either  from  their  sense  of  propriety, 
or  from  motives  of  convenience,  or  from  a  consciousness  that  they  them- 
selves may  be  ultimately  liable,  funds  arising  from  the  moneys  collected 
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by  them  sufficient  to  enable  them  to  discharge  the  annuities.  And  even 
that,  I  apprehend,  would  not  be  a  payment  by  the  defendants  out  of  the 
tolls.  But  it  is  a  very  different  question  whether  the  corporation  have 
by  act  of  law  been  prevented  from  discharging  their  obligation  by  pay- 
ment. It  is  difficult  to  say  that  the  Thames  conservators  could  be  said 
in  any  sense  to  be  trustees  or  receivers  for  the  corporation.  It  may  be, 
—though  upon  that  I  offer  no  opinion, — that  the  plaintiffs  might  by  re- 
sorting to  a  court  of  equity  compel  the  conservators  to  pay  these  annui- 
ties. But  that  would  only  show  that  they  were  in  some  sort  trustees  for 
the  plaintiffs.  The  question  is  whether  they  can  be  considered  as  ^s- 
tees  for  the  defendants.  I  see  nothing  in  the  act  of  parliament  to 
warrant  the  conclusion  that  they  are  so.  I  think  there  is  no  pretence 
for  saying  that  the  defendants  any  longer  have,  either  by  themselves  or 
by  any  other  persons  as  trustees  for  them,  power  to  collect  these  tolls 
and  apply  them  to  the  payment  of  these  annuities.  They  have  been 
prevented  by  act  of  law  from  receiving  the  fund  upon  which  the  annui- 
ties are  charged,  and  consequently  from  discharging  the  duties  imposed 
upon  them  as  obligors  to  pay  them.  The  20  &  21  Vict.  c.  cxlvii.  is  a 
public  act,  and  therefore  I  think  the  passing  of  it  cannot  be  said  to  have 
been  procured  by  the  obligors,  so  as  to  bring  the  case  within  the  rule 
'^7491   ^^^^  *^^^  performance  of  a  condition  is  not  excused  by  reason  of 

-I  its  having  become  impossible,  where  such  impossibility  of  per- 
formance has  been  brought  about  by  the  acts  or  conduct  of  the  obligor 
himself. 

WiLLES,  J. — ^As  I  understand  this  case,  the  bonds  in  question  were 
given  by  the  corporation  of  London,  in  the  ordinary  form,  for  a  penal 
sum  of  20Q0L  each,  conditioned  for  payment  of  a  yearly  sum  out  of  the 
tolls  and  duties  payable  by  virtue  of  certain  acts  for  improving  the 
navigation  of  the  river  Thames  westward  of  London  Bridge,  which  may 
be  called  for  the  sake  of  brevity  the  western  tolls,  with  an  option  to  the 
obligors,  if  they  thought  fit,  upon  giving  six  months'  notice,  to  redeem 
the  annuity  by  paying  off  the  principal  with  all  arrears.  In  sub- 
stance,— no  notice  having  been  given, — the  instrument  is  simply  a  bond 
for  payment  of  an  annuity  out  of  the  western  tolls.  Then  comes  the 
Thames  Conservancy  Act,  20  &  21  Vict,  cxlvii,  by  which  all  the  tolls 
and  duties  formerly  received  by  the  corporation  of  London  are  taken 
away  from  them  and  vested  in  a  newly  created  corporate  body  called 
'^  The  Conservators  of  the  Thames.*'  I  will  assume, — for  I  think  that 
has  been  sufficiently  established  by  the  138th  and  139th  sections  of  the 
act, — that  the  conservators  have  a  duty  imposed  upon  them,  after  dis- 
charging certain  expenses  referred  to  in  the  act,  to  apply  all  the  tolls 
and  duties,  as  well  the  western  as  the  eastern,  to  the  payment,  amongst 
other  charges,  of  the  annuities  in  question.  There  is  no  provision  ia 
express  terms  that  the  liability  of  the  corporation  of  London  is  to  cease 
altogether ;  nor  is  there  anything  in  the  act  of  parliament  from  which 
that  can  be  inferred,  except  the  provisions  I  have  referred  to.  And  I 
apprehend  there  is  nothing  upon  which  the  defence  to  this  action  can  be 
*7'S01  ^^^^^^'  unless  it  be  that  rule  *of  law  which  has  been  relied  upon 

-I  in  the  very  able  argument  of  Mr.  Melluh^  vix.  that,  where  tbe 

f)erformance  of  the  condition  of  a  bond  has  become  impossible  by  act  of 
aw,  the  obligation  is  saved.     Upon  that  rule  of  law  only  can  it  be 
maintained  that  the  corporation  are  absolved  from  their  engagement* 
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Before  coming  to  consider  that  qnestion,  I  must  say  that  we  are  dealing 
with  what  appears  to  me  to  be  a  very  grave  matter,  viz.  the  alleged 
cancellation  by  the  effect  of  an  act  of  parliament  of  a  contract  which 
has  been  entered  into  between  two  parties.  I  must  own,  that,  if  that 
proposition  were  stated  to  me,  I  should  scan  the  act  of  parliament  very 
closely  before  I  could  arrive  at  the  conclusion  that  such  was  to  be  its 
operation.  I  cannot  help  doing  so  here.  I  have  not  gathered  from  the 
argument,  nor  do  I  find,  on  looking  at  the  statute  itself,  anything  which 
either  expressly  or  by  necessary  implication  produces  that  result :  and 
it  is  only  upon  the  principle  relied  on  by  Mr.  Melli»h  that  this  defence 
can  be  sustained.  I  apprehend, — and  I  say  it  with  profound  deference 
and  respect  for  the  opinions  of  the  rest  of  the  court,  but,  though  con- 
scious that  I  am  in  all  probability  wrong,  I  am  bound  to  express  the 
opinion  which  I  have  formed, — that  principle  is  not  applicable  here,  but 
that  it  applies  to  the  case  of  an  absolute  physical  impossibility.  I  ex- 
clude the  case  of  performance  becoming  illegal.  In  so  far  as  the  tolls 
to  which  the  condition  of  the  bond  refers  were  by  the  Conservancy  Act 
applied  to  purposes  other  than  the  payment  of  these  annuities,  I  conceive 
that  act  has  made  it  impossible  that  the  condition  should  be  performed. 
In  this  respect  I  take  it  the  case  stands  upon  the  same  footing  as  the 
tolls  in  the  repealed  act  of  parliament  in  the  case  of  Davis  v,  Gary,  15 
Q  B.  418  (E.  G.  L.  R.  vol.  69).  It  is  quite  clear,  that,  if  an  act  of 
parliament  states  that  a  fund  shall  be  applied  in  a  particular  way,  it 
cannot  be  ^applied  in  any  other  way.  Here,  it  would  be  illegal  r^'rc]^ 
for  the  conservators  to  apply  the  tolls  in  any  other  way  than  ^ 
that  pointed  out  by  the  statute,  and  consequently  illegal  to  apply  them 
in  payment  of  these  annuities.  So  far  1  agree  with  what  has  fallen 
from  my  Lord  and  my  Brother  Williams.  But,  as  at  present  advised, 
my  opinion  altogether  varies  from  theirs,  on  the  ground  that  this  plea 
does  not  state  that  there  are  not  at  this  moment  in  the  hands  of  the  con- 
servators, after  payment  of  all  expenses  and  other  matters  charged  upon 
the  conservancy  fund,  moneys  arising  from  the  western  tolls  sufficient 
to  meet  the  annuities,  or  some  part  thereof.  I  apprehend  the  plea  could 
not  truly  have  said  so.  The  amendment  which  has  been  consented  to 
states  that  the  corporation  duly  applied  to  the  purposes  of  the  acta  all 
moneys  which  came  to  their  hands,  or  which  they  had  a  right  to  receive, 
down  to  the  time  of  the  passing  of  the  Conservancy  Act.  The  plea 
does  not  state,  and  I  presume  it  could  not,  or  it  would  have  been  stated 
in  the  amendment,  that  the  conservators  had  not  since  the  passing  of  the 
act  received  moneys  in  respect  of  the  western  tolls,  over  and  above  the 
purposes  to  which  those  tolls  or  the  general  fund  are  made  applicable 
by  the  new  provision,  towards  payment  of  these  annuities  or  some  part 
thereof.  It  is  in  respect  of  these  tolls  that  it  appears  to  me  that  the 
defendants,  the  corporation  of  London,  are  liable.  I  see  nothing  at  all 
inconsistent  or  unreasonable  in  holding  that  they  are  bound  to  see  to  the 
application  of  these  tolls  to  the  satisfaction  of  the  annuities.  The  tolls 
are  still  existing  in  point  of  fact,  and  capable  of  being  applied  to  the 
purpose  to  which  they  were  originally  destined.  They  are,  it  is  true, — 
that  is,  the  power  of  receiving  them  is, — taken  away  from  the  corporation 
by  the  statute,  and  vested  in  the  conservators.  But  it  must  be  remem 
bered  that  you  must  hold  one  of  two  things, — ^either  that  the  r^iTco 
plaintiffs  are  driven  to  receive  payment  from  the  hands  of  the  ^ 


752         BROWN  v.  MAYOR,  Ac,  OF  LONDON.     H.  T.  1«G1. 


conservators,  in  respect  of  a  new  liability  arising  under  the  act  of  par- 
liament, by  action  at  law,  by  mandamus,  or  by  bill  in  equity  (an  alter- 
native which  I  cannot  look  upon  as  being  practically  equivalent  to  a 
clear  and  certain  remedy  by  action  on  the  bond,  and  which  may  compel 
the  plaintiffs  to  run  the  gauntlet  of  the  several  courts  in  order  to  ascer- 
tain and  enforce  their  rights),  or  (that  which  appears  to  me  to  be  equally 
rational  and  is  more  consistent  with  my  notions  of  the  propriety  of  keep- 
ing all  contracts  inviolate  except  where  they  are  interfered  with  by  the 
express  provisions  of  an  act  of  parliament)  you  may  say  that  the  cor- 
poration still  remain  liable  to  see  to  the  proper  application  of  the  west- 
ern tolls.  I  see  no  reason  why  they  should  not  procure  that  to  be 
done :  on  the  contrary,  I  can  see  very  good  reason  why  they  should. 
In  the  section  immediately  following  tnat  which  incorporates  the  con- 
servators, viz.  in  s.  8,  I  find  that  the  corporation  of  London  is  amply 
represented  at  the  board,^-of  the  twelve  conservators,  one  being  the 
Lord  Mayor,  two  aldermen,  and  four  common  councilmen.  They  have 
therefore  abundant  means  of  persuading  the  board  of  conservators  to 
apply  the  funds  applicable  under  the  Conservancy  Act  in  discharge  of 
their  liability  on  these  bonds.  If  they  fail  to  do  so,  I  must  confess  I 
see  no  reason  why  the  plaintiffs  should  not  sue  the  corporation  upon  the 
bonds,  and  apply  that  sort  of  pressure  to  the  conservators.  It  seems  to 
me  to  be  much  more  reasonable  to  hold  that  the  intention  of  the  legis- 
lature was,  that  the  conservators  should  become  primarily  liable,  and 
that  in  respect  of  funds  more  extensive  than  those  which  were  originally 
made  applicable  to  the  payment  of  the  particular  charges ;  but  that  the 
corporation  should  still  remain  liable  and  bound  to  see  to  the  application 
*7S31  *of  the  original  and  more  limited  fund.  That  is  the  substance  of 
•^  my  opinion  on  the  matter.  I  do  not  feel  at  all  pressed  by  the 
argument  which  was  urged  by  Mr.  Mellish  as  to  the  accounts  under  the 
new  state  of  things  being  blended.  That  is  a  mere  matter  of  figures. 
I  do  not  see  why  the  accounts  should  not  be  dissected,  so  as  to  show 
what  portion  of  the  tolls  remains  specifically  applicable  to  the  payment 
of  these  annuities.  I  have  perhaps  gone  into  the  explanation  of  my 
views  at  too  great  length:  but,  as  I  have  the  misfortune  to  differ  from 
my  Lord  and  my  two  learned  Brothers,  I  thought  it  more  satisfactory 
and  more  respectful  to  them  that  I  should  fully  state  the  opinion  which 
I  entertain. 

Keating,  J. — I  am  of  opinion  that  the  defendants  are  entitled  to 
the  judgment  of  the  court  upon  this  record.  At  the  time  these  bonds 
were  entered  into,  the  corporation  of  London  were  charged  with  the 
conservancy  of  the  River  Thames  between  Staines  Bridge  and  Yantlet 
Greek,  and  had  vested  in  them  the  right  to  receive  the  tolls  in  question 
and  the  power  to  charge  them.  The  condition  of  the  bonds  upon  which 
the  action  is  brought  recites  the  act  of  parliament  under  which  the  tolls 
are  charged  with  these  moneys ;  and  then  it  goes  on  to  state  the  con- 
dition to  be,  that,  if  the  said  mayor,  Ac,  should,  according  to  the  true 
intent  and  meaning  of  the  said  act  of  parliament,  out  of  the  tolls  and 
duties  granted  and  made  payable  by  virtue  of  the  said  acts,  well  and 
truly  pay  unto  the  obligee,  his  executors,  &c.,  an  annuity  of  85/.,  &c., 
the  obligation  should  be  void,  &c.  What,  then,  was  the  obligation  of 
the  defendants  ?  To  pay  the  annuity  out  of  these  tolls  according  to 
the  true  intent  and  meaning  of  the  existing  acts  of  parliament     Haa 
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the  power  of  the  corporation  to  perform  that  condition  been  subse- 
qaently  ^rendered  impossible  bj  act  of  law?  I  am  of  opinion  r^ircj, 
that  it  has.  The  statute  20  k  21  Vict.  c.  cxlvii.  takes  away  the  ^ 
conservancy  of  the  River  Thames  entirely  from  the  corporation  of  Lon- 
don, and  vests  it  in  a  body  then  newly  created  under  the  name  of  "  The 
Conservators  of  the  River  Thames/* — a  body  which,  though  it  contains 
among  its  members  some  individuals  of  the  corporation  of  London,  is  a 
totally  different  and  distinct  body  from  that  corporation.  It  is  clear 
that  the  tolls  are  vested  in  this  new  body :  and  it  seems  to  be  conceded 
that  the  statute  imposes  upon  them  the  obligation  out  of  those  tolls  to 
pay  the  bonds  in  question,  amongst  other  charges  and  encumbrances. 
How  the  holders  are  to  enforce  their  remedy  against  them,  for  the  pur- 
poses of  to-day,  appears  to  me  to  be  wholly  immaterial.  That  the  con- 
servators are  liable  to  pay  these  bonds,  and  that  the  tolls  in  question 
are  charged  with  the  payment  of  them,  seems  quite  clear :  and,  indeed, 
this  too  was  conceded  by  Mr.  Ltuh*  But  it  is  said  that  the  payment 
must  take  place  through  the  medium  of  the  corporation.  I  do  not  think 
that  is  the  correct  reading  of  the  act  of  parliament.  It  appears  to  me 
that  the  power  of  the  corporation  to  perform  the  obligation  by  paying 
the  money  out  of  the  tolls  and  duties  granted  and  made  payable  by 
virtue  of  the  acts  recited  in  the  condition,  has,  by  the  admission  of  the 
plaintiff,  become  impossible  by  act  of  law.  I  will  not  repeat  what  has 
already  been  said  with  greater  force  by  my  Lord  and  my  Brother 
Williams.  I  will  only  say,  that,  for  the  reasons  they  have  given,  it 
seems  to  me  that  the  effect  of  the  Conservancy  Act  clearly  is  to  render 
impossible  the  performance  of  the  obligation  by  the  corporation,  and 
that  the  defendants  are  entitled  to  judgment. 

Judgment  for  the  defendants. 
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DraauitiBlng  s  norel  and  o«aaing  it  to  be  repreientMl  on  the  itage  without  the  snthor'i  consent 

ia  no  infringement  of  his  copyright  therein. 

This  was  an  action  for  an  alleged  infringement  by  the  defendant  of 
the  plaintiff's  copyright. 

The  first  count  of  the  declaration  stated,  that,  after  the  passing  of  a 
certain  act  of  parliament  made  and  passed  in  the  third  year  of  the  reign 
of  His  late  Majesty  King  William  the  Fourth,  for  amending  the  laws 
relating  to  dramatic  literary  property  (3  &  4  W.  4,  c.  15),  and  after  the 
making  and  passing  of  a  certain  other  act  of  parliament  made  and 
passed  in  a  session  of  parliament  holden  in  the  fifth  and  sixth  years  of 
the  reign  of  Her  Majesty  Queen  Victoria,  for  amending  the  law  of 
copyright  (5  &  6  Vict.  c.  45),  and  before  and  at  the  times  of  the  repre- 
sentation and  perfornkance  and  the  causing  of  the  representation  and 
performance  by  the  defendant  in  that  count  thereinafter  mentioned,  he 
the  plaintiff  was  and  is  the  duly  registered  author  and  proprietor  of, 
and  had  and  still  has  the  sole  liberty  of  representing  and  causing  to  be 
represented  at  any  place  or  places  of  dramatic  entertainment  in  Great 
Britain,  a  certain  duly  registered  play  or  dramatic  piece  or  entertain- 
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ment  compose*!  by  him  the  plaintiff,  called  "  Gold :"  Nevertheless,  after 
the  passing  of  the  said  acts,  and  within  twelve  calendar  months  next 
before  the  commencement  of  this  suit,  while  the  plaintiff  was  such  author 
and  proprietor,  and  had  such  sole  liberty  as  aforesaid,  the  defendant^ 
on  divers,  to  wit,  one  hundred  occasions,  without  the  consent  in 
writing  of  the  plaintiff  first  had  and  obtained,  represented  and  per- 
formed, and  caused  to  be  represented  and  performed,  divers  part? 
of  the  said  play  or  dramatic  piece  or  entertainment,  at  a  certaJD 
*7^f{l  place  of  dramatic  ^entertainment  in  England,  to  wit,  at  the 
-'  Grecian  Theatre,  in  the  county  of  Middlesex,  contrary  to  the 
said  statutes,  and  to  the  great  damage  of  the  plaintiff;  whereby  and  by 
force  of  the  statutes  in  such  case  made  and  provided,  the  defendant  had 
forfeited  and  become  liable  to  pay  to  the  plaintiff  the  sum  of  40«.  in 
respect  of  each  and  every  such  representation, — each  of  the  said  sums 
of  4O9.  being  respectively  the  greatest  damage  arising  respectively  oat 
of  the  injury  or  loss  sustained  by  the  plaintiff  from  the  said  represen- 
tations respectively :  yet  the  defendant  had  not  paid  the  said  sums,  or 
either  of  them,  or  any  part  thereof. 

Second  count, — that,  before  and  at  the  time  of  the  committing  of  the 
grievances  by  the  defendant  thereinafter  mentioned,  there  was  subsist- 
ing copyright  in  a  certain  duly  registered  book,  namely,  a  tale,  novel, 
or  story  intituled  *'  It  is  never  too  late  to  mend ;"  and  the  plaintiff  was 
then  the  duly  registered  proprietor  of  such  copyright,  and  the  defend- 
ant, while  such  copyright  was  still  subsisting,  and  while  the  plaintiff 
was  the  proprietor  thereof  as  aforesaid,  and  after  the  passing  of  an  act 
made  and  passed  in  the  session  of  parliament  holden  in  the  fifth  and 
sixth  years  of  the  reign  of  Her  present  Majesty,  for  amending  the  law 
of  copyright  (5  &  6  Vict.  c.  45),  the  defendant,  without  the  consent  of 
the  plaintiff,  dramatized  the  said  novel,  tale,  or  story,  and  book,  and 
publicly  represented  and  performed,  and  caused  to  be  represented  and 
performed,  as  a  drama,  on  divers,  to  wit,  one  hundred  occasions,  the  said 
book  and  the  said  novel,  tale,  or  story,  at  a  certain  place  of  dramatic 
entertainment  in  England,  to  wit,  the  Grecian  Theatre,  in  the  county  of 
Middlesex,  for  profit  and  reward  to  the  defendant;  and  thereby  the  sale 
of  the  said  book  was  greatly  injured,  and  the  plaintiff,  by  reason  of 
the  premises  in  that  count,  was  prevented  from  selling  many  copies 
*7^71  *^^  ^^^  ^^^^  book  which  he  would  otherwise  have  sold  at  a  great 
^  profit  to  the  plaintiff,  and  would  also  be  prevented  from  selling 
many  other  copies  of  the  said  book  which  he  would  otherwise  have  been 
able  to  sell  at  a  great  profit  to  the  plaintiff;  and  the  plaintiff  also  had 
been  and  was  and  would  be  wholly  prevented  from  dramatizing  the  said 
book,  novel,  and  story,  and  from  selling  it  as  dramatized,  and  from 
selling  or  letting  to  managers  of  theatres  and  others  the  right  of  per- 
forming it  as  dramatized :  Claim,  500/. 

The  defendant  demurred  to  the  second  count,  the  ground  of  demurrer 
stated  in  the  margin  being,  *'  that  the  acts  complained  of,  viz.  the  de- 
fendant's dramatizing  the  plaintiff's  novel,  and  representing  the  said 
drama,  were  no  infringement  of  the  plaintiff's  copyright,  and  not  wrong- 
ful acts."     Joinder. 

Lush^  Q.  C,  in  support  of  the  demurrer.(a) — Copyright,  whatever  it 

(a)  The  points  marked  for  argament  on  the  part  of  the  defendant  were  as  follows.*— 

'*  1.  Copyright  is  defined  bj  statute  to  be  the  sole  and  exclosiTO  liberty  of  printiog  or  otkcrwiss 
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may  formerly  have  been,  is  now  only  the  creatare  of  the  statute.  [Erlb, 
C.  J. — Two  noble  and  learned  lords  ^ave  elaborate  opinions  to  that  effect 
in  Jeffreys  v.  Boosey,  4  House  of  Lords  Cases  815 ;  but  that  was  not 
the  adjudication  of  the  House.]  Dramatic  copyright  is  protected  by 
tbe  3  &  4  W.  4y  c.  15.  The  plaintiff's  case  clearly  does  not  fall  r^-r-o 
*  within  that.  He  is  not  the  author  of  any  '*  tragedy,  comedy,  ^ 
play,  opera,  farce,  or  any  other  dramatic  piece  or  entertainment :"  he  is 
the  author  of  a  book  from  which  the  defendant  has  gathered  the  mate- 
rials for  constructing  a  dramatic  entertainment.  Then  the  Copyright 
Act,  5  &  6  Vict.  c.  45,  does  not  prohibit  the  dramatizing  or  representing 
on  the  stage  the  plot  or  story  of  a  published  novel ;  but  merely  the  mul- 
tiplication without  the  consent  of  the  author  of  a  published  book. 
Neither  statute,  therefore,  applies  to  the  present  case.  [Erlb,  C.  J. — 
The  Dramatic  Copyright  Act  only  applies  to  the  representing  at  a  place 
of  dramatic  entertainment  a  tragedy,  &c.,  the  production  of  the  author's 
brain,  whether  printed  and  published  or  not.  Williams,  J. — I  should 
haire  thought  that  what  is  complained  of  in  the  second  count  would 
rather  tend  to  increase  the  sale  of  the  plaintiff's  book.  In  Murray  v. 
Elliston,  5  B.  &  Aid.  657  (E.  C.  L.  R.  vol.  7),  the  manager  of  Drury 
Lane  Theatre  was  held  not  liable  to  an  action  for  having  publicly  repre- 
sented for  profit  an  abridgment  of  Lord  Byron's  tragedy  of  Marino 
Faliero,  without  the  consent  of  the  owner  of  the  copyright,  although 
the  tragedy  had  been  previously  printed  and  published  for  sale.]  The 
argument  which  was  there  successfully  urged  on  the  part  of  the  defend- 
ant, was,  that  persons  go  to  a  theatrical  entertainment,  *'  not  to  read 
the  work,  or  to  hear  it  read,  but  to  see  the  combined  effect  of  poetry, 
scenery,  and  acting.  Now,  of  these  three  things,  two  are  not  produced 
by  the  author  of  the  work ;  and  the  combined  effect  is  just  as  much  a 
new  production,  and  even  more  so  than  the  printed  abridgment  of  a 
work.(a)  There  are  many  instances  in  which  works  published  have  thus, 
without  permission  of  their  authors,  been  brought  upon  the  stage.  The 
safe  rule  for  the  court  to  lay  down,  is,  that  an  author  is  only  r^yro 
"^protected  from  the  piracy  of  his  book  itself,  or  some  colourable  '- 
imitation  of  it." 

Cory  ton  J  contrdr.(i) — By  the  5  &  6  Vict.  c.  45,  s.  2,  copyright  is  con- 
strued to  mean  the  sole  and  exclusive  liberty  of  printing  or  otherwise 
multiplying  copies  of  a  book  (including  '^  every  volume,  part  or  division 
of  a  volume,  pamphlet,  sheet  of  letter-press,"  &c.)  or  a  dramatic  piece 
(including  ^^  every  tragedy,  comedy,  play,  opera,  farce,  or  other  scenic, 
musical,  or  dramatic  entertainment.")  If  dramatic  copyright  do  not 
extend  to  a  case  like  the  present,  it  is  difficult  to  see  what  it  does  em- 

multipljing  copies  of  a  book ;  and  the  right  of  an  aathor  doei  not  extend  bejond  the  right  eo 
defined :  5  A  6  Vict  c.  A5,  s.  1 : 

"  2.  Piracy,  or  the  infringemeni  of  copyright,  does  not  extend  beyond  iUegally  printing  eoplae 
af  a  book  in  which  there  is  copyright,  or  publishing  copies  iUegally  printed :  s.  15 : 

**X  Dramatising  a  norel  is  no  infringement  of  copyright:  it  is  no  more  than  reading  or 
reciting  in  pnbiie  the  norei,  ur  parts  of  it." 

{a)  Gyles  ».  WUcox,  2  Atk.  141. 

{6}  The  points  marked  for  argvment  on  the  part  of  the  plaintiff  were  as  follows : — 

"  1.  That  the  author  of  a  dramatie  composition  has  at  the  common  law  a  right,  as  regards 
Its  public  representation,  analogous  to  that  of  copyright ;  and  that  such  right  is  not  inraU- 
dated  by  tbe  publication  of  such  composition  in  a  form  not  expressly  adapted  to  the  stage : 

^  2.  That  the  dramatising  and  representing  on  the  public  stage  of  a  composition  dramatto 
In  aMenee,  though  not  in  form,  is  an  infringement  of  such  right  as  modified  by  statate." 
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brace.  A  right  of  thiB  description  is  protected  by  the  French  law :  see 
Le  Blanc*8  work  on  Piracy.  [Erle,  G.  J. — Perhaps  the  only  way  in 
which  the  author  of  a  novel  can  protect  himself  from  this  sort  of  infringe- 
ment, is,  by  dramatizing  it  himself.]  May  he  not  do  so  at  any  time? 
The  statute  is  merely  declaratory  of  the  common  law  on  the  subject. 
In  Turner  v.  Robinson,  10  Irish  Chan.  Rep.  121,  510, — where  the  ques* 
tion  was,  whether  at  common  law  the  owner  of  a  picture  had  a  right 
before  publication  to  prevent  any  copy  being  made  of  it, — the  Master 
of  the  Rolls  says  (p.  181) :  ^^  There  is  no  statute  for  the  protection  of 
the  copyright  in  a  painting.  The  only  remedies,  therefore,  which  a 
painter  has  in  case  of  piracy,  are, — first,  an  action  at  the  common  law, 
*7fi01  — secondly,  a  suit  in  *equity  for  an  injunction,  founded  on  the 
^  common  law  right, — thirdly,  a  suit  in  equity,  where  the  piracy 
has  been  accompanied  by  circumstances  of  fraud,  or  breach  of  trust, 
confidence,  or  contract,  express  or  implied.  With  respect  to  the  com- 
mon law  right,  it  is  laid  down  by  Lord  Cottenham,  in  Prince  Albert  v. 
Strange,  1  M'N.  k  G.  25,  42,  1  Hall  &  Twells  1,—*  The  property  of  an 
author  or  composer  of  any  work,  whether  of  literature,  art,  or  science, 
in  such  work  unpublished,  and  kept  for  his  private  use  or  pleasure,  can- 
not be  disputed,  after  the  many  decisions  in  which  that  proposition  hss 
been  affirmed  or  assumed.' '  Most  of  the  authorities  on  the  subject  are 
collected  and  referred  to  in  that  case.  That  a  picture  is  analogous  to  a 
manuscript  appears  also  from  the  opinion  of  Lord  Cranworth  in  Jeflferys 
V.  Boosey,  4  House  of  Lords  Cases  833.  Lord  St.  Leonards,  in  giving 
judgment  in  that  case,  said, — ^  The  common  law  does  give  a  man  who 
has  composed  a  work  a  right  to  that  composition,  just  as  he  has  a  right 
to  any  other  part  of  his  personal  property;  but  the  question  of  the  right 
of  excluding  all  the  world  from  copying,  and  of  himself  claiming  the 
exclusive  right  of  for  ever  copying  his  own  composition  after  he  has 
published  it  to  the  world,  is  a  totally  different  thing.'  The  opinion  of 
Lord  Brougham  was  to  the  same  effect.  It  is  not  necessary  to  go 
through  the  authorities  collected  in  the  cases  to  which  I  have  referred, 
as  I  apprehend  it  is  clear,  that,  by  the  common  law,. copyright  or  pro- 
tection exists  in  favour  of  works  of  literature,  art,  or  science,  to  this 
limited  extent  only,  that,  while  they  remain  unpublished,  no  person  can 
pirate  them,  but  that,  after  publication,  they  are  by  the  common  law 
unprotected.  There  has  been  much  difference  of  opinion  on  this  subject 
amongst  the  judges  in  England ;  but  the  law  is  now  considered  to  be  as 
I  have  stated  it."  Lord  Chancellor  Brady,  on  that  case  coming  before 
him  on  appeal  (10  ^Irish  Chan.  Rep.  510),  said :  *'  The  copyright 
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in  books  is  protected  by  the  8  Anne,  o.  19 ;  copyri«;ht  in  enmv- 


ings  is  also  guarded  by  statute ;  and  that  in  a  species  of  works  of  art 
very  analogous  to  that  now  under  the  consideration  of  the  court,  vii. 
sculpture,  is  protected  by  the  38  G.  3,  c.  71,  and  the  54  6.  3,  c  56: 
but  copyright  of  this  statutory  kind,  which  may  be  said  to  arise  from 
publication,  and  which  was  intended  to  induce  persons  to  publish  their 
works  without  danger  to  their  property,  has  never  been  created  in  the 
same  way  as  regards  paintings ;  therefore,  the  owner  of  such  works  of 
art  cannot  rest  upon  statutory  copyright,  and  he  is  thrown  back  upon 
what  was  discussed  at  length  in  tha  latter  part  of  the  argument  addressed 
to  us,  viz.  his  copyright  at  common  law."  The  contention  of  Mr.  Justice 
Yates  in  Millar  v.  Taylor,  4  Burr.  2303,  2355,  2368,  can  hardly  apply 
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to  things  which  are  constantly  undergoing  modification.  Nihil  quod  est 
contra  rationem  est  licitnm :  Co.  Litt.  97  b :  and  see  the  eommentary 
of  Lord  Coke  on  the  words  of  Littleton,  §  213,  ''Of  common  right/*  Co. 
Litt.  142  a.  Lord  Mansfield,  in  his  very  learned  judgment  in  Millar  v. 
Taylor,  says, — pp.  2398,  2399, — ''  From  what  source  is  the  common  law 
drawn,  which  is  admitted  to  be  so  clear  in  respect  of  the  copy  before 
publication  ?  From  this  argument, — because  it  is  just  that  an  author 
should  reap  the  pecuniary  profits  of  his  own  ingenuity  and  labour.  It 
is  just  that  another  should  not  use  his  name  without  his  consent.  It  is 
fit  that  he  should  judge  when  to  publish,  or  whether  he  ever  will  publish* 
It  is  fit  he  should  not  only  choose  the  time,  but  the  manner  of  publica- 
tion ;  how  many ;  what  volume ;  what  print.  It  is  fit  he  should  choose 
to  whose  care  he  will  trust  the  accuracy  and  correctness  of  the  impres- 
sion ;  in  whose  honesty  he  will  confide  not  to  foist  in  additions :  witb 
other  reasonings  of  the  same  effect.  '^'I  allow  them  sufficient  to  v^^an 
show  it  is  agreeable  to  the  principles  of  right  and  wrong,  the  fit-  ^ 
ness  of  things,  convenience  and  policy,  and  therefore  to  the  common 
law,  to  protect  the  copy  before  publication.  But  the  same  reasons  hold 
after  the  author  has  published.  He  can  reap  no  pecuniary  profit,  if,, 
the  next  moment  after  his  work  comes  out,  it  may  be  pirated  upon 
worse  paper  and  in  worse  print,  and  in  a  cheaper  volume.  The  8th  of 
Queen  Anne  is  no  answer.  We  are  considering  the  common  law,  upon 
principles  before  and  independent  of  that  act.  The  author  may  not 
only  be  deprived  of  any  profit,  but  lose  the  expense  he  has  been  at* 
He  is  no  more  master  of  the  use  of  his  own  name.  He  has  no  control 
over  the  correctness  of  his  own  work.  He  cannot  prevent  additions* 
He  cannot  retract  errors.  He  cannot  amend,  or  cancel  a  faulty  edition* 
Any  one  may  print,  pirate,  and  perpetuate  the  imperfections,  to  the  dis- 
grace and  against  the  will  of  the  author ;  may  propagate  sentiments 
under  his  name  which  he  disapproves,  repents,  and  is  ashamed  of.  He 
can  exercise  no  discretion  as  to  the  manner  in  which  or  the  persons  bj 
whom  his  work  shall  be  published.  For  these  and  many  more  reasonsy 
it  seems  to  me  just  and  fit  to  protect  the  copy  after  publication.  AU 
objections  which  hold  as  much  to  the  kind  of  property  hef&re  as  to  the 
kind  of  property  after  publication  go  for  nothing :  they  prove  too  much. 
There  is  no  peculiar  obiection  to  the  property  after^  except  that  the 
copy  is  necessarily  made  common  after  the  book  is  once  published.. 
Does  a  transfer  of  paper  upon  which  it  is  printed  necessarily  transfer 
the  copy,  more  than  the  transfer  of  paper  upon  which  the  book  is 
written  f  The  argument  turns  in  a  circle.  *  The  copy  is  made  common, 
because  the  law  does  not  protect  it;  and  the  law  cannot  protect  it 
because  it  is  made  common.'  The  author  does  not  mean  to  make  it 
common :  and,  if  *the  law  says  he  ought  to  have  the  copy  after  r^na^ 
pablication,  it  is  a  several  property,  easily  protected,  ascertained,  '- 
and  secured.  The  whole,  then,  must  finally  resolve  in  this  question^ 
whether  it  is  agreeable  to  natural  principles,  moral  justice,  and  fitness, 
to  allow  him  the  copy  <rft€r  publication  as  well  as  before.  The  general 
consent  of  this  kingdom  for  ages  is  on  the  affirmative  side.  The  legis- 
lative authority  has  taken  it  for  granted,  and  interposed  penalties  to 
protect  it  for  a  time."  The  judges  there  were  hj  a  majority  of  three 
(Lord  Mansfield,  and  Mr.  Justice  Willes,  and  Mr.  Justice  Aston)  against 
the  opinion  of  one  (Mr.  Justice  Yates)  in  favour  of  the  common  law 
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right.  The  term  of  copyright  as  provided  by  the  5  &  6  Vict.  c.  45,  is 
by  8.  20  extended  and  applied  to  the  liberty  of  representing  dramatic 
pieces  under  the  3  &  4  W.  4,  c.  15. 

Lu$h^  Q.  C,  in  reply. — It  is  too  late  now  to  say  that  copyright  ex- 
isted at  common  law.  [Williams,  J. — Lord  Campbell  intimated  a  pretty 
strong  opinion  in  Boosey  v,  JefTerys,  in  the  Exchequer  Chamber,  6  Exch. 
580,  that  there  was  no  copyright  at  common  law.  Erlb,  G.  J. — ^In 
Donaldson  v.  Beckett,  4  Burr.  2408,  2  Bro.  P.  C.  129,  eight  of  the 
judges  (against  four)  thought  there  was.]  In  giving  his  opinion  in  the 
House  of  Lords  in  JefTerys  v.  Boosey,  Lord  Brougham  says  (4  House 
of  Lords  Cases  961):  ^^The  difference  of  opinion  among  the  learned 
judges  on  the  various  points  of  the  present  case  are  not  greater  than 
existed  when  Donaldson  v.  Beckett  was  decided  here  in  1774,  and  when, 
in  1769,  in  the  case  of  Millar  v,  Taylor,  the  judges  of  the  Court  of 
King's  Bench  had  been  divided  in  opinion  for  the  first  time  since  Lord 
'  Mansfield  presided  in  that  court.  In  this  House  they  were,  if  we  reckon 
Lord  Mansfield,  equally  divided  upon  the  main  question,  whether  or  not 
*7M1  ^^^  action  at  common  law  is  taken  away  by  the  ^statute,  sup- 

^  posing  it  to  have  been  competent  before ;  and  they  were  divided 
as  nine  (or  with  Lord  Mansfield  ten)  to  three,  and  as  eight  to  four, 
upon  the  two  questions  touching  the  previously  existing  common  law 
right.  This  House,  however,  reversed  the  decree,  under  appeal,  in 
accordance  with  the  opinion  given  on  the*  main  point  by  the  majority 
of  the  judges ;  and,  upon  the  general  question  of  literary  property  at 
common  law,  no  judgment  whatever  was  pronounced."  That  question, 
however,  does  not  arise  here.  It  is  not  suggested  that  the  defendant 
multiplied  copies  of  the  plaintiff's  book.  The  complaint  is,  that  the  de- 
fendant has  dramatized  the  story  and  caused  it  to  be  represented  at  his 
theatre.  There  is  no  authority  for  saying  that  this  was  any  offence  at 
common  law,  or  any  invasion  of  the  plaintiff's  common  law  right:  and 
it  is  clear  that  the  representing  on  the  stage  is  no  infringement  of  the 
plaintiff *s  right  under  the  statute:  Coleman  v.  Wathen,  5  T.  R.  245. 
[Williams,  J. — Did  it  appear  there  that  ^*  The  Agreeable  Surprise*' 
had  been  printed  and  published?]  The  report  is  silent  as  to  that:  but 
it  must  have  been  published,  for  the  action  was  brought  for  penalties 
under  the  8  Anne,  c.  19.  All  that  was  decided  in  Turner  v.  Robinson, 
10  Irish  Chan.  Rep.  121,  510,  was,  that  merely  showing  a  manuscript 
or  a  picture  was  no  publication.  No  case  has  ever  decided  that  the 
author  of  a  dramatic  piece  had  a  right  at  common  law  to  prevent  its 
representatioQ  on  the  stage.  Then,  as  to  the  statutes,  the  right  is  plain 
and  well  defined.  The  8  &  4  W.  4,  c.  15,  which  professes  to  be  an  ex- 
tension of  the  54  6.  8,  c.  156,  gives  the  author  of  a  dramatic  piece  the 
sole  liberty  of  representing  or  causing  it  to  be  represented  at  any  place 
of  draonatic  entertainment :  and  the  20th  section  of  the  5  &  6  Viet  e. 
45  extends  the  provisions  of  that  act  to  musical  compositions,  and  applies 
'^'7651  ^  provisions  as  to  ^copyright  in  books  to  dramatic  pieces.(a) 

J  The  question  is  whether  that  which  is  here  charged  in  the  second 
count  is  an  infringement  of  the  plaintiff's  copyright  in  the  novel.  It  is 
submitted  that  it  is  not.  Our.  adv.  vsft. 

(a)  8«e  BusmU  v.  Smith,  12  Q.  B.  217  (S.  C.  L.  B.  rot  64). 
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Williams,  J.,  now  delivered  the  judgment  of  the  court  :(a) — 

The  second  count  of  the  declaration  in  this  case  alleged  that  the 
plaintiff  was  the  duly  registered  proprietor  of  the  copyright  in  a  certain 
registered  book,  viz.  a  tale  or  novel  or  story  intituled  **  It  is  never  too 
late  to  mend,"  and  complained  that  the  defendant,  without  the  plain- 
tiflf 's  consent,  dramatized  the  said  novel,  and  caused  it  to  be  publicly 
represented  and  performed  as  a  drama  at  the  Grecian  Theatre,  for  pro- 
fit, and  thereby  the  sale  of  the  book  was  injured,  &c. 

To  this  count  there  was  a  demurrer :  and  it  was  insisted  on  the  part 
of  the  defendant  that  representing  the  incidents  of  a  published  novel  in 
a  dramatic  form  upon  the  stage,  although  done  publicly  and  for  profit, 
is  not  an  infringement  of  the  plaintiff's  copyright  therein:  and  we  are 
of  opinion  that  the  defendant's  contention  is  correct. 

The  right  claimed  by  the  plaintiff  was  twofold.  First,  he  contended 
that  his  statutable  right  was  infringed  by  the  act  of  the  defendant.  It 
wsis  held,  however,  in  the  case  of  Coleman  v.  Wathen,  5  T.  R.  245,  that 
representing  a  public  dramatic  piece  of  the  plaintiff's  upon  the  stage 
was  not  a  publication  within  the  meaning  of  the  8  Anne,  c.  19,  so  as  to 
subject  the  ^defendant  to  the  penalty  imposed  by  the  statute.  r«'7gg 
And  the  2d  section  of  the  5  &  6  Vict.  c.  45,  defining  *'  copyright"  '- 
to  mean  '^  the  sole  and  exclusive  liberty  of  printing  or  otherwise  multi- 
plying copies  of  any  subject  to  which  the  said  word  is  herein  applied," 
seems  to  furnish  a  complete  answer  to  the  plaintiff's  claim  under  the 
statute.  Nor,  indeed,  did  he  much  rely  on  it ;  his  main  reliance  was 
placed  upon  the  general  ground,  that,  even  if  his  statutable  right  had 
not  been  infringed,  yet  that,  as  an  author,  he  had  a  copyright  at  com- 
mon law,  concurrently  with,  but  more  extensive  than,  his  right  under 
the  statute ;  and  that  such  common  law  right  had  been  invaded  by  the 
act  of  the  defendant. 

Now,  it  is  not  necessary,  in  order  to  decide  the  present  case,  to  con- 
sider the  question  upon  which  so  much  learning  has  been  exhausted,  viz. 
whether  anterior  to  the  statute  of  Anne  there  existed  a  copyright  at 
common  law  in  published  books  more  extensive  in  its  nature  and  dura- 
tion than  the  right  conferred  or  expressed  by  that  statute.  There  can, 
we  think,  be  no  doubt  that  the  weight  of  authority  in  the  time  of  Lord 
Mansfield  was  in  favour  of  the  existence  of  such  a  right ;  although  the 
doctrine  has  found  less  favour  in  more  modem  times :  but  the  continued 
existence  of  any  such  right  after  the  passing  of  the  statute  of  Anne  was 
distinctly  denied  by  the  majority  of  the  judges  in  the  celebrated  case 
of  Donaldson  v.  Beckett,  4  Burr.  2408,  2  Bro.  P.  G.  129 :  and  the  case 
itself  expressly  decides  that  no  such  right  exists  after  the  expiration 
of  the  period  prescribed  by  that  act. 

The  question,  therefore,  seems  narrowed  to  this,  namely,  whether,  the 
statute  of  Anne  having  confessedly  put  an  end  to  such  a  right  (if  it  ever 
existed)  after  the  period  it  prescribes,  has  yet  preserved  it  during  the 
currency  of  such  period.  That  it  has  done  *so  is  a  proposition  r4c«7g«7 
which  we  think  it  difficult  for  the  plaintiff  to  maintain.  That  a  I- 
common  law  right  of  action  attaches  upon  an  invasion  of  the  copyright 
created  by  statute,  was  decided  in  the  case  of  Beckford  v.  Hood,  7  T.  R. 
620,  and  followed  in  several  other  cases.     But  we  are  not  aware  of  any 

(a)  The  Judges  pretent  at  the  ftrgnment  were  Brie,  0.  J.,  WUliamf,  J.,  and  Keating,  J.; 
V'illet,  J.,  heing  engaged  in  the  Diroroe  Court. 
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case,  since  Millar  v.  Taylor,  4  Burr.  2303,  was  overraled  by  the  House 
of  Lords,  which  decides  or  recognises  that  an  author  of  a  published 
work  has  any  other  than  the  statutable  copyright  therein. 

In  the  case  of  Murray  v.  EUiston,  5  B.  &  Aid.  657  (E.  C.  L.  R.  vol. 
7),  (before  the  8  &  4  W.  4,  c.  15),  Lord  Byron's  tragedy  of  Marino 
Faliero,  the  copyright  in  which  belonged  to  the  plaintiff,  had  been 
abridged  by  curtailing  the  dialogue  and  soliloquies,  and  publicly  acted 
and  represented  in  that  form  by  the  defendant  at  Drury  Lane  Theatre 
for  profit, — the  advertisements  describing  it  as  Lord  Byron's  tragedy : 
a  bill  for  an  injunction  having  been  filed,  a  case  was  sent  for  the  opinion 
of  the  Court  of  Queen's  Bench,  whether  the  plaintiff  could  maintain  an 
action  against  the  defendant  under  the  circumstances.  The  argument 
for  the  plaintiff  there  was  put  upon  the  same  ground  as  in  the  present 
case :  but  the  court  certified  that  no  action  would  lie, — a  decision  which 
appears  in  point  against  the  plaintiff  upon  this  record. 

That  much  might  be  urged  in  favour  of  the  common  law  right,  if  the 
question  were  res  integra,  cannot  be  doubted  by  any  one  who  has  read 
the  learned  judgments  of  the  majority  of  the  court  m  Millar  v.  Taylor, 
ard  (on  the  part  of  my  Brother  Keating  and  myself,  I  must  be  allowed 
to  add)  of  Mr.  Justice  Erie  in  the  case  of  Jefferys  v.  Boosey,  4  House 
of  Lords  Gases  876.  But  it  was  the  opinion  of  a  large  majority  of  the 
judges  and  law  lords  in  that  case,  that  the  time  had  passed  when  the 
*7B81  4^^^'^^  ^^  ^P®°  ^^  discussion,  and  that  it  *muBt  now  be  con- 
^  sidered  to  be  settled  that  copyright  in  a  published  work  only 
e^tists  by  statute. 

The  learned  counsel  for  the  plaintiff  in  his  argument  cited  a  case  of 
Turner  v.  Robinson,  10  Irish  Chan.  Rep.  121  (on  appeal,  p.  510),  in 
which  it  was  supposed  the  Master  of  the  Rolls  in  Ireland  had  taken  a 
view  favourable  to  the  plaintiff's  claim  in  the  present  case.  Upon  look- 
ing to  the  report,  however,  it  will  be  found  that  the  opinion  of  that 
learned  judge  is  directly  opposed  to  such  a  claim.  In  that  ease,  the 
plaintiff  had  applied  for  an  injunction  to  prevent  the  defendant  from 
pirating  an  original  picture  of  the  death  of  Chatterton,  of  which  the 
plaintiff  was  proprietor,  by  means  of  stereoscopic  apparatus.  The 
Master  of  the  Rolls,  being  of  opinion,  upon  the  facts,  that  there  had 
been  no  publication  of  the  picture,  and  that  the  imitation  was  a  piracy, 
granted  the  injunction :  but  his  opinion  upon  the  point  involved  in  the 
claim  of  the  plaintiff  upon  this  record  was  thus  expressed.  *^  It  is  not 
necessary,"  said  that  learned  judge,  ''  to  eo  through  the  authorities  col* 
lected  in  the  cases  to  which  I  have  referrea,(a)  as  I  apprehend  it  is  clear 
that  by  the  common  law  copyright  or  protection  exists  in  favour  of 
works  of  literature,  art,  or  science,  to  this  limited  extent  only,  that, 
while  they  remain  unpublished,  no  person  can  pirate  them,  but  that, 
after  publicatio£,  they  are  by  common  law  unprotected.  There  has  been 
much  difference  of  opinion  on  this  subject  among  the  judges  in  England : 
but  the  law  is  now  considered  to  be  as  I  have  stated  it." 

The  opinion  of  the  Master  of  the  Rolls  in  Ireland  may  therefore  be 
added  to  the  weight  of  authority  in  this  country  in  favour  of  the  posi- 
^691  ^^^^  ^^^^  copyright  or  ^protection  to  works  of  literature  after 
-'  thej  have  been  published,  exists  only  by  statute. 

(a)  Prince  Albert  •.  Stnuige,  1  M'N  A  a.  35, 1  HaU  A  TweUs  1 ;  Jefreji  v.  Boomj,  4  Uwm 
"f  Lords  Cmai  816. 
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In  our  opinion  the  defendant  is  entitled  to  the  judgment  of  the  court 
upon  this  demurrer.  Judgment  for  the  defendant. 

The  issues  of  fact  raised  in  the  fore-  infringe  the  hook  copyright  io  his  novel 
going  case  afterwards  came  on  for  trial  or  drama,  was  not  decided  \  though  it 
at  the  sittings  in  Middlesex  after  Easter  was  said  to  be  ^<  clear  that  he  could  not 
Term,  1861,  when  a  verdict  was  found  in   that  case  defend   himself  on   the 
for  the  plaintiff,  subject  to  the  opinion  ground  that  he  was  the  author  of  the 
of  the  court  on  a  case  stated.     This  set  parts  he  copied ;"  if  he  could  be  ex- 
forth  in  substance,  that  the  plaintiff  was  cused  it  would  be  ''  under  some  of  the 
the  duly  registered  author  and  proprie-  rules  relating  to  literary  property,  and 
tor  of  a  play  entitled  <<  Gold,"  and  of  the  power  of  abridging  or  taking  ex- 
the  copyright  therein.     Subsequently  tracts  therefrom,  and  so :"  Id.  680. 
be  turned  the  play  into  a  novel  called        The  case  of  Wheaton  o.  Peters,  8 
'^  Never  too  late  to  Mend,"  of  which  he  Peters  591  (see  Bartlett  v.  Callender, 
registered  himself  the  author  and  pro-  5  McLean  32),  must  be  taken  to  have 
prietor.     The  novel  contained  in  sub-  settled  that  there  is  now  no  copyright 
stance  the  same  incidents,  characters,  in  the  United  States,  as  to  published 
and  language  as  his  play  upon  which  works,  except  under  the  statute.     This 
it  was  founded.     The  defendant's  son  being  so,  the  course  of  the  English  de- 
dramatized  the  novel,  calling  his  work  cisions  has  been  substantially  followed. 
**  Never  too  late  to  Mend,"  and  in  so  It  is  admitted  or  decided  that  a  hond 
doing  took  many  of  the  characters  and  fde  abridgment,  by  which  is  meant  a 
incidents,  and  much  of  the  dialogue  of  <<  substantial  condensation  of  materials 
the  plaintiff's  novel.     The  consequence  and  intellectual  labour  therein,  not  mere- 
was,  that  many  parts  of  the  drama,  ]y  a  selection,  or  a  new  arrangement," 
"Never  too  late  to  Mend,"  were  the  is    not  an  infringement:    Folsom   v, 
same  as  the  corresponding  parts  of  the  Marsh,  2  Story  100;  Story's  Executors 
plamtiff 's  drama,  *^  Gold ;"  but  he  so  v,  Holcombe,  4  McLean  306 ;  G-ray  t;. 
composed  his  drama  from  the  plaintiff's  Russell,  1  Story  11 ;  Stowe  v.  Thomas, 
novel  without  having  seen  or  otherwise  2  Wall.  Jr.,  547.    See,  however,  the 
known  of  his  drama  "  Gold ;"  conse-  observations  in  an  article  on  this  subject 
quently  he  took  nothing  directly  there-  in  3  Am.  Law  Reg.  129.    And  in  Stowe 
from.     The  drama  thus  composed  by  v.  Thomas,  ut  supra,  it  was  expressly 
the  plaintiff's  son,  the  defendant  repre-  held  that  a  prose  translation  into  another 
seated  at  his  theatre.     It  was  held  that  language  of  a  novel,  of  which  the  author 
as  the  defendant's  son  had  used,  and  hadherself  caused  to  be  made  and  copy- 
the  defendant  had.  represented,  whether  righted  a  translation  into  that  language, 
knowingly  or  not,  a  considerable  por-  was  nevertheless  no  breach  of  the  copy- 
tion  of  the  plaintiff's  play,  the  defend-  right  in  the  original, 
ant  was  liable  for  an  infringement  on        See  a  very  exhaustive  discussion  on 
the  plaintiff's  stage  copyright  in  the  the  subject  of  copyright  in  dramatic 
latter:  Reade  v.  Conquest,  5  Law  T.  compositionS|  in  the  opinion  of  Judge 
N.  S.  677.     Whether  the  defendant's  Cadwalader  in  Keene  v,  WheaUey,  9 
9  m,  if  he  published  his  drama,  would  Am.  L.  Reg.  33. 
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ALFRED  CHAPMAN  ».  CALLIS.    JW.  8. 

On  the  4th  of  June,  the  plaintiff  wrote  to  one  T.  C.  as  follows. — **  I  agree  to  take  orer  the 
quarter  of  the  ship  Conrad  on  aeoonnt  of  yonr  debt  to  me,  it  being  nnderstood  between  u 
that  I  take  delirery  from  the  discharge  of  the  eargo  she  has  now  on  board  after  her  arriTi) 
at  S.,  all  liabilities,  Ac,  after  being  discharged  to  belong  to  me." 

T.  C.  Bubsequently  made  an  arrangement  with  his  creditors,  which  was  embodied  in  the  follow- 
ing memorandum, — «  July  14,  1858.  We  the  undersigned  agree  to  purchase  the  ships  in  tbf 
annexed  statement,  at  the  prices  there  put  down,  in  the  proportions  set  down  opposite  to  our 
names,  it  being  understood  as  pari  of  this  agreement  that  the  debts  owing  by  yon  to  as  ai 
annexed  be  taken  to  their  full  amount  in  payment  or  part  payment  of  the  said  purchases." 

This  memorandum  was  signed  by  the  plaintiff  as  purchaser  of  sixteen  sixty-fourths  of  the 
Conrad  for  774/.  on  account  of  his  debt  of  810^  T.  C.  executed  a  bill  of  sale  of  the  shim 
to  the  plaintiff  on  the  14th  of  September,  which  was  registered  on  the  18th. 

On  the  30tb  of  September,  the  defendant  entered  into  the  following  oontract  with  the  plaintiff 
— "  I  havo  this  day  bought  from  you  sixteen  sixty -fourth  shares  of  the  barque  Conrad,  now 
registered  in  your  name  at  the  custom-house,  for  the  sum  of  700^.  and  <M  liahiiittet  or  profits 
on  th€  said  ikares  from  the  time  of  your  purcha§e  from  Mr,  T.  C.  for  which  you  are  UahU  at 
owner  in  any  way,  or  entitled  to  if  there  be  any  profits  or  balance  in  your  faronr.  It  is  under- 
stood and  agreed  that  the  said  liabilities,  if  any,  are  to  be  assumed  and  paid  by  me  orer  and 
above  the  aforesaid  sum  of  700^ ;  and  if,  on  the  other  hand,  there  is  any  balance  or  profits 
coming  to  you  on  the  said  shares,  the  same  is  to  belong  to  me,  and  I  am  to  reoeiye  the  sane 
for  my  own  prirate  benefit" 

The  terms  of  this  agreement  were  afterwards  embodied  in  a  bill  of  sale,  which  was  registered 
on  the  15th  of  November. 

The  ship's  husband  having  incurred  certain  debts  for  necessaries  supplied  to  the  ship  between 
the  3l8t  of  July  and  the  8th  of  August,  the  plaintiff  paid  the  amount,  and  sued  the  defend- 
ant, who  it  appeared  had  notice  of  the  memorandum  of  the  14th  of  July,  but  not  of  the 
letter  of  the  4th  of  June : — Held,  that  the  plaintiff  was  not  entitled  to  recover,  inasmuch  as 
there  was  no  evidence  to  show  that  he  had  incurred  any  legal  liability  to  T.  C.  in  respect  of 
the  goods  so  supplied. 

M  hether  the  plaintiff  was  precluded  by  the  55th  section  of  the  Merchant  Shilling  Act, 
1854,  17  A  18  Vict  c.  104,  from  suing  upon  the  agreement  of  the  30th  of  September,— 
quare  ? 

The  first  count  of  the  declaration  stated  that  the  plaintiff  sold  to  the 
defendant,  and  the  defendant  bought  from  the  plaintiff,  sixteen  sizty- 
*7701  ^"^^^^^  parts  *or  shares  of  the  barque  Conrad,  at  or  for  the  price 
-I  or  sum  of  TOOL,  payable  by  the  defendant  to  the  plaintiff  for 
the  same  at  the  time  and  in  the  manner  then  agreed  upon  by  and  be- 
tween them,  and  upon  the  terms,  among  other  things,  that  the  defend- 
ants should  be  entitled  to  all  the  profits,  if  any,  and  should  bear  and 
pay  all  the  liabilities,  on  and  in  respect  of  the  said  parts  or  shares  to 
which  the  plaintiff  was  or  should  be  entitled  or  liable  as  owner  thereof, 
from  the  time  when  the  plaintiff  had  purchased  the  said  parts  or  shares 
from  Thomas  Chapman,  and  that  the  said  liabilities,  if  any,  should  be 
assumed  and  paid  by  the  defendant  over  and  above  the  sum  of  TOO/. : 
Averment,  that  certain  liabilities  of  the  plaintiff  of  and  in  respect  of 
the  said  parts  or  shares  within  the  true  intent  and  meaning  of  the  said 
agreement,  amounting  to  a  large  sum  of  money,  arose  and  accrued 
before  suit ;  and  that,  although  all  conditions  precedent  were  fulfilled, 
and  everything  happened,  and  all  times  elapsed,  necessary  to  entitle  the 
plaintiff  to  have  the  said  liabilities  assumed  and  paid  by  the  defendant, 
and  to  maintain  this  action  for  the  breach  of  the  said  agreement  by  the 
defendant  thereinafter  mentioned,  yet  the  defendant  had  not  assumed 
or  paid  the  said  liabilities,  or  any  part  thereof;  and  that,  by  reason 
thereof,  the  plaintiff  had  been  obliged  to  pay  and  discharge,  and  had 
paid  and  discharged  them,  to  a  large  amount,  to  wit,  392.  149.  lid. 
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There  was  also  a  count  for  money  paid,  and  a  count  for  money  found 
due  upon  accounts  stated. 

The  defendant  pleaded, — ^first,  to  the  first  count,  a  traverse  of  the 
sale  to  him  of  the  shares  in  the  said  barque  upon  the  terms  in  that  count 
alleged, — secondly,  to  the  first  count,  that  no  such  liabilities  of  the 
plaintiff  on  and  in  respect  of  the  said  shares  arose  or  accrued  from  the 
time  when  the  plaintiff  had  ^purchased  the  said  shares  from  the  rd^rr^-t 
said  Thomas  Chapman, — thirdly,  to  the  first  count,  a  denial  of  ^ 
the  breach  of  the  agreement, — fourthly,  to  the  residue  of  the  declara* 
tion,  never  indebted:  whereupon  issue  was  joined. 

The  cause  was  tried  before  Martin,  B.,  at  the  Liverpool  Summer 
Assizes,  1860,  when  the  following  facts  appeared  in  evidence : — One 
Thomas  Chapman  being  possessed  of  thirty-two  sixty-fourth  shares  of  a 
vessel  called  the  Conrad,  an  arrangement  was  in  June,  1858,  entered 
into  between  him  and  the  plaintiff  for  the  purchase  by  the  latter  of  six- 
teen sixty-fourth  shares,  on  account  of  a  debt  owing  to  the  plaintiff  from 
Thomas  Chapman.  The  terms  of  this  arrangement  were  embodied  in  a 
letter  addressed  by  the  plaintiff  to  Thomas  Chapman,  as  follows : — 

"  June  4th,  1858. 
*^  My  dear  Sir, — I  agree  to  take  over  the  quarter  of  the  ship  Conrad 
on  account  of  your  debt  to  me,  it  being  understood  between  us,  that,  as 
the  ship  will  soon  be  off  her  present  voyage,  I  take  delivery  from  the 
discharge  of  the  cargo  she  has  now  on  board  after  her  arrival  at  Swan- 
sea, as  she  may  stand  clear  of  all  debts  and  assets ;  all  liabilities,  debits, 
or  assets  after  being  discharged,  to  belong  to  me.  I  am  sorry  to  hear 
that  you  think  she  will  lose  money  on  her  present  voyage. 

"Alfred  Chapman." 

A  general  arrangement  shortly  afterwards  took  place  between  Thomas 
Chapman  and  his  creditors,  who  all  signed  a  document  to  the  following 
effect  * 

"  Liverpool,  July  14th,  1858. 
*^  Mr.  Thomas  Chapman. 

"  Sir, — We  the  undersigned  agree  to  purchase  the  ships  in  the  an- 
nexed statement  at  the  prices  there  put  "^down,  in  the  proportions  rr^^^o 
set  down  opposite  to  our  names :  it  being  understood  as  part  of  ^ 
this  agreement,  that  the  debts  owing  by  you  to  us  as  annexed  be  taken 
to  their  full  amount  in  payment  or  part  payment  of  the  said  pur- 
chases.'* 

The  plaintiff  signed  the  above  memorandum  as  one  of  the  creditors : 
and  by  the  statement  annexed  it  appeared  that  he  signed  as  agreeing 
to  purchase  sixteen  sixty-fourths  of  the  Conrad,  at  9{.  per  ton,  equal  to 
774^.,  his  debt  being  stated  at  8102.  The  bill  of  sale  of  such  sixteen 
sixty-fourths  of  the  Conrad  from  Thomas  Chapman  to  the  plaintiff  was 
executed  on  the  14th  of  September,  1858,  and  registered  on  the  18th, 

On  the  80th  of  September,  1858,  the  defendant  agreed  to  purchase 
the  plaintiff's  interest  in  the  Conrad ;  the  terms  of  that  agreement  are 
contained  in  the  following  memorandum : — 

^'  Liverpool,  September  80, 1858. 
«« To  Mr.  Alfred  Chapman. 

**  Sir, — I  have  this  day  bought  from  you  sixteen  sixty-fourth  sharK 
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of  the  barque  Conrad,  328,  now  registered  in  your  name  at  the  Cnstom- 
Honse,  for  the  sum  of  7002.  and  all  liabilities  or  profits  on  the  said 
shares  from  the  time  of  yonr  parchase  from  Mr.  Thomas  Chapman,  for 
which  yon  are  liable  as  owner  in  any  way,  or  entitled  to  if  there  be 
any  profits  or  balance  in  your  favour.  It  is  understood  and  agreed  that 
the  said  liabilities,  if  any,  are  to  be  assumed  and  paid  by  me  over  and 
above  the  aforesaid  sum  of  700Z. :  and  if,  on  the  other  hand,  there  is 
any  balance  or  profits  coming  to  you  on  the  said  shares,  the  same  is  to 
belong  to  me,  and  I  am  to  receive  the  same  for  my  own  private  benefit 
Payment  by  my  acceptance  of  your  draft  at  six  months'  date,  the  same 
to  be  renewed  if  I  require  it  for  a  further  term  of  six  months,  adding 
interest  at  the  rate  of  5{.  per  cent,  per  annum  on  the  renewal,  and, 
"^7731  *^^  required,  a  further  renewal  of  one-half  (say  8502.)  for  six 
•J  months.  The  bill  of  sale  to  be  held  by  Mr.  Thomas  Chapman 
as  security  until  my  acceptance  is  paid.  *'  Charles  Callis.*' 

The  plaintiff  at  the  same  time  executed  a  bill  of  sale  of  these  sixteen 
sixty-fourth  shares  to  the  defendant,  in  the  ordinary  form,  and  sent  it 
to  Thomas  Chapman.  This  bill  of  sale  was  registered  on  the  15th  of 
November,  1859. 

The  Conrad  discharged  her  cargo  at  Swansea  on  the  ^Oth  of  Jaly, 
1858.  The  liabilities  in  rpspect  of  which  this  action  was  brought,  were 
for  stores  supplied  to  the  ship  between  the  81st  of  July,  1858,  and  the 
9th  of  August, — the  plaintiff  having  paid  to  the  executrix  of  Thomas 
Chapman  (who  had  died  in  the  mean  time)  39^  14«.  11(2.,  the  proportion 
due  upon  the  sixteen  sixty-fourths.  The  defendant  was  aware  of  the 
memorandum  of  agreement  signed  by  the  creditors  of  Thomas  Chap- 
man on  the  14th  of  July,  1858  ;  but  there  was  no  evidence  that  he  had 
any  knowledge  of  the  plaintiff's  letter  of  the  4th  of  June,  1858. 

On  the  part  of  the  defendant  it  was  objected  that  the  memorandum 
of  the  30th  of  September,  1858,  was  inadmissible  in  evidence  and  in- 
valid in  law,  for  that  the  whole  terms  of  the  contract  must  be  looked  for 
in  the  subsequent  bill  of  sale ;  and  that,  at  all  events,  the  defendant  was 
entitled  to  a  verdict  on  the  second  issue. 

The  learned  judge,  without  expressing  any  opinion,  directed  a  verdict 
to  be  entered  for  the  plaintiff  for  the  sum  claimed,  reserving  leave  to 
the  defendant  to  move. 

Brettf  accordingly,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  to 
47741  ^^^^^  ^  verdict  for  the  defendant,  *or  a  nonsuit,  on  the  grounds, 
-^  — *^  first,  that  there  was  no  evidence  to  support  the  first  plea, 
inasmuch  as  the  evidence  relied  on  for  that  purpose  was  improperly 
admitted,  or,  if  properly  admitted,  was  void  by  reason  of  the  enacts 
ments  of  the  Merchant  Shipping  Act,  1854,  17  &  18  Vict.  c.  104,— 
secondly,  because  the  second  issue  ought  to  have  been  entered  for  the 
defendant,  inasmuch  as  either  there  was  no  legal  evidence  of  any  par- 
chase,  or  the  true  date  of  the  purchase  by  the  plaintiff  from  Thomas 
Chapman  was  according  to  law  on  the  14th  of  September,  1858,  at  the 
earliest,  and  because  no  liability  was  shown  to  have  fallen  on  the  plain- 
tiff after  the  purchase  by  him  of  the  shares  in  the  ship  Conrad  from 
Thomas  Chapman."  He  referred  to  Duncan  v.  Tindall,  18  C.  B.  258, 
and  The  Liverpool  Borough  Bank  v.  Turner,  6  Jurist,  N.  S.  935,  29 
Law  J.,  Ch.  827. 
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(7.  it.  Run$ell  now  showed  cause. — The  memorandam  of  the  80th  of 
September,  1858,  was  clearly  admissible  in  evidence  npon  the  princi- 
ple acted  npon  in   Harris  t;.  Rickett,  4  Hurlst  &  N.  l.f     There,  a 
trader  obtained  from  the  defendant  an  advance  of  200Z.  for  which  he 
verballj  agreed  to  give  a  bill  of  sale  of  all  his  property,  if  called 
upon  to  do  so.     On  receiving  the  money,  he  gave  to  the  defendant  a 
promissory  note  for  200Z.,  a  memorandum    of  agreement   to   assign 
some  property  expectant  on  the  death  of  his  wife's  father,  together 
with  a  policy  of  insurance,  and  also  another  memorandum  of  agreement 
to  pay  102.  yearly  as  bonus.     At  a  later  period,  on  being  requested,  he 
executed  a  bill  of  sale  of  all  his  property  to  the  defendant.     The  trader 
having  become  bankrupt,  his  assignees  brought  trover  for  the  goods 
which  the  defendant  had  seized  under  the  bill  of  sale ;  and  it  was  held 
that  evidence  of  the  original  verbal  agreement  was  admissible,  inasmuch 
*as  the  subsequent  written  agreement  did  not  contain,  and  was  1-4(7 7  c 
nor.  intended  to  contain,  the  whole  agreement  between  the  parties.  ^ 
[WiLLES,  J.— In  Myers  t;.  Willis,  17  C.  B.  77  (E.  C.  L.  R.  vol.  84), 
where  it  was  sought  to  charge  a  party  whose  name  appeared  on  the 
register  as  owner  of  the  ship  for  contracts  entered  into  on  behalf  of  the 
ship  by  the  master,  a  contemporaneous  letter  from  the  grantor  of  the 
bill  of  sale  showing  that  it  was  only  given  as  a  collateral  security  for  a 
loan,  was  received  as  evidence.]     Then  it  is  said  that  the  memorandum 
was  void  by  reason  of  the  enactments  of  the  Merchant  Shipping  Act, 
1854,  17  k  18  Vict.  c.  104 ;  and  the  cases  of  Duncan  v,  Tindall  and 
The  Liverpool  Borough  Bank  v.  Turner  were  relied  upon.     Duncan  v. 
Tindall, — where  it  was  held  that  an  action  will  not  lie  for  the  breach  of 
an  ezeeut'Ory  contract  for  the  sale  or  transfer  of  a  ship,  unless  the  con- 
tract contains  a  recital  of  the  certificate  of  registry, — was  decided  upon 
the  8  &  9  Vict.  c.  89,  s.  34,  the  language  of  which  differs  essentially  from 
that  of  the  55th  section  of  the  statute  now  in  force,  17  &  18  Vict.  c. 
104.     And  The  Liverpool  Borough  Bank  v.  Turner  merely  decides  that 
a  court  of  equity  will  not  give  effect  to  an  unregistered  contract  to  assign 
a  ship.    This  is  the  case  of  a  collateral  contract.    In  Duncan  v.  Tindall, 
Maule,  J.,  says,— 13  C.  B.  270  (E.  C.  L.  R.  vol.  76),—"  Before  the 
passing  of  this  act  (the  8  &  9  Vict.  c.  89),  there  had  been  a  statute  of 
34  6.  3,  c.  68,  in  force,  the  14th  section  of  which  contained  words 
expressly  including  exeeutaty  eontractdy  and  providing  that  they  should 
be  void  to  all  intents  and  purposes,  unless  made  in  the  prescribed  form. 
Such  language  as  that  might  naturally  lead  to  a  doubt,  or  an  opinion, 
that,  whatever  else  besides  the  transfer  of  the  property  in  a  ship  might 
be  contemplated  by  the  contract,  the  want  of  a  recital  of  the  certificate 
of  registry  would  render  the  whole  contract  void,  even  for  a  collateral 
purpose,  such  as  "^the  mortgage  of  the  ship,  or  a  covenant  to  pay  r^^^g 
money.     This  diflSculty  is  avoided  by  the  subsequent  and  the  *- 
existing  acts.     The  provision  now  in  force  has  all  the  effect  of  the  34 
G.  3,  c.  68,  s.  14,  as  to  avoiding  executory  agreements  for  the  transfer 
of  a  ship ;  and  we  may  engraft  the  exception  I  have  mentioned,  as  re- 
gards their  validity  for  collateral  purposes,  without  limiting  that  effect 
so  far  as  the  present  action  is  concerned:  and,  although  the  former 
statotes  were  not  interpreted  as  invalidating  every  stipulation  of  a  col- 
lateral nature  contained  in  an  instrument  invalid  as  a  transfer  of  a  ship, 
yet  the  literal  meaning  of  the  words  of  the  34  6.  3,  c.  68,  s.  14,  which 
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were  omitted  from  the  subsequent  acts,  might  have  that  effect."    Besides, 
the  collateral  ngreement  could  not  have  been  inserted  in  the  bill  of  sale, 
since,  bj  the  18  &  19  Vict.  c.  91,  s.  11,  it  is  provided,  that,  "in  any 
case  in  which  any  bill  of  sale,  mortgage,  or  other  instrument  for  the 
disposal  or  transfer  of  any  ship  or  any  share  or  shares  therein,  or  of 
any  interest  therein,  is  made  in  any  form  or  contains  any  particulars 
other  than  the  form  and  particulars  prescribed  and  approved  for  the 
purpose  by  or  in  pursuance  of  the  Merchant  Shipping  Act,  1854,  no 
registrar  shall  be  required  to  record  the  same  without  the  express  direc- 
tion of  the  commissioners  of  Her  Majesty's  customs."     l?he  second 
branch  of  the  rule  depends  upon  the  construction  of  the  contract  of  the 
80th  of  September.     By  that  letter  the  defendant  agrees  to  take  upon 
himself  all  liabilities  on  the  shares  from  the  time  of  the  plaintiff's  pur- 
chase from  Thomas  Chapman,  for  which  the  defendant  was  liable  as 
owner  in  any  way.     The  construction  contended  for  on  the  part  of  the 
defendant,  is,  that  that  refers  to  a  liability  as  legal  owner,  and  conse- 
quently, that,  inasmuch  as  he  could  not  legally  be  the  owner  of  the 
shares  until  the  transfer  was  registered,  viz.  on  the  14th  of  July,  he 
*7771  *^^^^^  ^^^  ^^  liable  in  respect  of  goods  supplied  to  the  ship  prior 
-l  to  that  date.     Looking,  however,  as  the  court  must  do,  at  all  the 
surrounding  circumstances,  it  is  submitted  that  that  construction  does 
not  carry  out  the  obvious  intention  of  the  parties,  which  was  that  the 
defendant  should  place  himself  to  all  intents  and  purposes  in  the  same 
position  with  respect  to  the  ship's  debts  as  the  plaintiff  had  stood  in. 
'  As  between  the  plaintiff  and  Thomas  Chapman,  it  is  manifest  that  the 
liability  which  the  former  incurred,  was,  a  liability  to  all  charges  on  the 
ship  from  the  4th  of  June,  the  day  on  which  he  had  agreed  to  buy  the 
shares. 

Brett^  in  support  of  the  rule. — There  was  no  evidence  to  support  the 
first  issue.  The  consideration  for  the  plaintiff's  promise  was  the  memo- 
randum of  the  30th  of  September,  1858,  which  purported  to  be  a  sale 
of  certain  shares  in  a  ship.  Now,  the  registered  bill  of  sale  is  the  only 
legal  evidence  of  the  transfer  of  a  ship ;  an  executory  contract  for  the 
sale  cannot  be  enforced  either  at  law  or  in  equity.  The  former  statutes, 
it  is  true,— 26  G.  3,  c.  60,  s.  17,  34  6.  3,  c.  68,  s.  14,  4  G.  4,  c.  41,  s. 
29,  6  G.  4,  c.  110,  8.  31,  3  &  4  W.  4,  c.  55,  s.  31,  and  8  &  9  Vict.  e. 
89,  s.  34,— contained  negative  words  which  are  not  found  in  the  corres- 
ponding enactment,  s.  55,  of  the  17  &  18  Vict.  c.  104.  But,  these  acts 
being  passed  for  the  public  benefit,  and  the  recent  statute  having  been 
framed  with  a  view  to  the  consolidation  of  the  existing  law,  it  must  be 
read  as  if  i^  contained  the  negative  words.  The  16th  section  of  the  26 
G.  3,  c.  60,  recited  that  ^^  the  provisions  made  in  and  by  the  recited  act 
of  7  &  8  W.  3,  c.  22,  touching  the  endorsement  on  certificates  of  re^try, 
in  case  of  any  alteration  of  the  property  in  any  ship  or  vessel,  m  the 
same  port  to  which  the  ship  or  vessel  belongs,  had  been  found  insuffi- 

'C7781  ^^^^^ '"  ^^^  ^'  ^^  ^Q^c^^^Y  ''  that,  when  *and  so  often  as  the  pro- 
-'  perty  in  any  ship  or  vessel  belonging  to  any  of  His  Majesty's 
subjects  should  be  transferred  to  any  other  or  others  of  His  Majesty's 
subjects,  in  whole  or  in  part,  the  certificate  of  the  registry  of  such  ship 
or  vessel  should  be  truly  and  accurately  recited  in  words  at  length  in 
the  bill  or  other  instrument  of  sale  thereof,  and  that  othermie  $ueh  biU 
of  %dle  should  he  utterly  null  and  void  to  aU  inienU  and  purpou9." 
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This  was  followed  by  the  34  0.  8,  c.  68,  the  14th  section  of  which,  re- 
citing the  17th  section  of  the  former  act,  enacted  ^^that  no  trarufer^ 
contract^  or  agreement  for  transfer  of  property  in  any  %hvp  or  vessel 
made  or  intended  to  be  made  after  Jan.  1,  1795,  should  be  valid  or 
effectual  for  any  purpote  whatsoever,  either  in  law  or  in  equity^  unle$$ 
such  transfer  or  contract  or  agreement  for  transfer  of  property  in  such 
ship  or  vessel  should  be  made  by  bill  of  sale  or  instrument  in  writing 
containing  such  recital  as  prescribed  by  the  said  recited  act.'*  Upon 
this  statute  it  was  decided  in  Biddell  v.  Lceder,  1  B.  &  G.  827  (E.  C.  L. 
R.  vol.  8),  2  D.  &  R.  499  (E.  C.  L.  R.  vol.  16),  that  an  executory 
agreement  to  transfer  a  share  of  a  vessel  was  void,  unless  it  contained  a 
recital  of  the  certificate  of  registry.  The  next  statute  is  the  4  G.  4,  c. 
41,  the  29th  section  of  which  enacted,  ''  that,  when  and  so  often  as  the 
property  in  any  ship  or  vessel,  or  any  part  thereof,  belonging  to  any  of 
His  Majesty's  subjects,  shall,  after  registry  thereof,  be  sold  to  any 
other  or  others  of  His  Majesty's  subjects,  the  same  shall  be  trans- 
ferred by  bill  of  sale  or  other  instrument  in  writing  containing  a  recital 
of  the  certificate  of  registry  of  such  ship  or  vessel,  or  the  principal 
contents  thereof,  otherwise  such  transfer  shall  not  be  valid  or  effectual 
for  any  purpose  whatever  either  at  law  or  in  equity.*'  The  former 
acts  were  repealed,  and  the  29th  section  omits  all  mention  of  ^^  contracts 
or  agreements  for  the  transfer,"  &c.  Then  came  the  6  G.  4,  c.  110, 
*the  2d  section  of  which  gave  a  form  of  certificate  of  registry,  ri^^rnq 
the  16th  a  certificate  of  survey,  and  the  25th  a  new  certificate,  ^  ^ 
viz.  the  builder's ;  and  the  31st  in  terms  re-enacted  the  29th  section  of 
the  4  G.  4,  c.  41.  Next  came  the  3  &  4  W.  4,  c.  55,  the  2d,  15th,  25th, 
and  Slst  sections  of  which  corresponded  with  those  last  mentioned. 
Boyson  t;.  Gibson,  4  G.  B.  121  (E.  G.  L.  R.  vol.  56),  was  a  decision 
under  this  statute.  There,  a  British  ship  registered  under  that  act  was 
conveyed  by  A.,  the  registered  owner,  to  B.,  for  a  valuable  consider- 
ation, by  a  bill  of  sale  executed  before,  but  not  registered  until  after, 
the  bankruptcy  of  A. :  and  it  was  held  that  B.  thereby  acquired  no  pro- 
perty in  the  ship,  but  that  it  passed  to  A.'s  assignees,-— the  eifect  of  the 
statute  being,  that,  until  registration,  every  disposition  by  the  act  of  the 
vendor,  or  of  the  law,  is  as  ineifectual  as  if  the  unre^stered  deed  had 
not  existed,  and  is  not  defeated  bv  subsequent  registration,  whether  such 
intermediate  disposition  be  one  wnich  requires  registration,  and  is  regis- 
tered, or  one  which  does  not  require  registration.  [Byles,  J. — That 
was  an  attempted  conveyance  in  violation  of  the  statute.]  Then  pomes 
the  8  &  9  Yict.  c.  89,  the  prohibitory  section  of  which,  s.  84,  was  the 
same  as  the  4  G.  4,  c.  41,  s.  29.  The  first  of  these  acts  -in  terms  pro- 
hibits executory  contracts :  then  comes  a  series  of  statutes  omitting  those 
prohibitory  words.  [Btles,  J. — ^But  substituting  a  new  expression, 
*^  shall  not  be  valid  or  efiectual  for  any  purpose  whatever  at  law  or  in 
equity."  Russell  called  attention  to  the  87 tn  section  of  the  8  &  9  Vict, 
c.  89,  (a)  a  *pro vision  which  is  not  found  in  the  17  &  18  Vict.  c.  r 4170 a 
104.]     In  Hughes  v.  Morris,  2  De  Qex,  M'N.  &  G.  849,  it  was  L  '^" 

(a)  *<  That  no  bill  of  sale  or  other  inttniment  in  writing  shall  b«  ralid  and  effBOtnal  to  pau 
the  property  in  any  ship  or  ressel,  or  in  any  share  thereof,  or  for  any  other  purpose,  until  saoh 
hill  of  sale  or  other  instmment  in  writing  shall  hftre  been  prodaoed  to  the  eolleotor  and  oorap* 
troller  of  the  port  at  whioh  snoh  ship  or  Teasel  is  already  registered,  or  to  the  eoUeetor  and 
eomptroUer  of  any  other  port  at  which  she  is  about  to  be  registered  de  noTO,  as  the  ease  may 
be,  nor  until  sneh  collector  and  comptroller  respeotirely  shall  hare  entered  in  the  book  of  such 
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held  that  a  contract  for  the  sale  of  shares  in  a  British  vessel,  not  reciting 
the  certificate  of  registry,  cannot  he  enforced  in  equity.     Lord  Justice 
Knight  Bruce  there  says :  "  What  the  legislature  bad  in  view  was  not 
merely,  as  I  apprehend,  the  passing  or  not  passing  of  what  we  call  the 
legal  estate,  but  substantially  this, — ^that,  whenever  property  in  a  vessel 
should  be  changed,  it  should  be  changed  in  a  particular  way.     Now, 
whether  there  is  a  sale,  or  a  contract  for  a  sale,  can  make  no  difference. 
A  contract  for  a  sale  is,  in  the  view  of  a  court  of  equity,  a  sale ;  whether 
an  actual  transfer  is  made  is  of  no  consequence,  if  a  transfer  is  agreed 
to  be  made,  because  that  which  is  agreed  to  be  done  is  in  the  view  of  a 
court  of  equity  for  many  purposes  held  to  be  done.     If  the  argument 
were  to  prevail,  that  what  this  act  directs  with  respect  to  a  sale  or 
transfer,  does  not  extend  to  a  contract  for  sale,  or  a  contract  to  transfer, 
we  should  in  effect,  as  it  seems  to  me,  be  repealing  so  much  of  the 
statute :  because  the  legal  title  might  remain  unchanged  upon  the  regis- 
try, and  the  equitable  interest  might  be  continually  the  subject  of 
*m'\l  transmission  from  person  to  person,  in  a  manner  ^utterly  con- 
-■  travening  the  provisions  of  the  act  of  parliament.     A  court  of 
equity  is  bound  to  follow  the  law  where  the  public  interest  is  concerned." 
In  M'Calmont  v.  Rankin,  2  De  Gex,  M'N.  &  G.  403,  it  was  held,— the 
8  &  9  Vict.  c.  89  being  then  in  force, — that  the  provisions  of  the  ship 
registry  acts  apply  equally  to  contractt  as  to  sales^  and  that  the  whole 
frame  of  those  acts  negatives  any  equity  resulting  out  of  the  doctrine 
Qf  notice ;  consequently,  that  an  unregistered  agreement  with  the  regis- 
tered owner  of  a  ship  which  the  owner  subsequently  transferred  for 
value  to  another  person,  who  had  notice  of  the  agreement,  could  not  be 
enforced  either  against  the  ship  or  its  proceeds.     The  Lord  Chancellor 
(Lord  St.  Leonards)  there  says :  ^'  I  think  it  is  perfectly  clear  that  the 
acts  now  existing  do  relate  to  contracts,  because  they  relate  to  every 
disposition :  '  that,  when  and  so  often  as  the  property  in  any  ship  or 
vesseh,'  &c. ;  otherwise  'the  said  transfer  shall  not  be  valid  or  effectual 
for  any  purpose  whatever,  either  in  law  or  in  equity.'    What  can  be 
plainer  ?     What  is  the  subject  of  sale  ?     A  chattel,  a  ship.     No  par- 
ticular form  of  words  is  necessary  for  the  transfer.     A  bought  and  sold 
note,  any  instrument  which  shows  that  one  person  parts  with  and  that 
another  person  is  to  acquire  the  property,  will  suffice.     The  words  ^  I 
contract  with  you  to  sell  and  let  you  have  the  ship  Miracle  at  4000Z.,  to 
be  paid  to-morrow,  or  to  be  paid  down,'  constitute  a  perfectly  good 
transfer  of  the  ship,  provided  the  terms  of  the  ship  registry  acts  are 
complied  with.     But,  to  suppose  that   contracts  are  left  out  of  the 
operation  of  the  existing  acts,  appears  to  me  perfectly  irreconcileable 
with  the  language  of  their  provisions :  the  words  are,  *  that,  when  and 
80  often  as  the  property  in  any  ship,  &c.,  shall  be  sold.'     Is  not  the  pro- 
perty in  a  ship  sold  by  contract  ?     The  plaintiff's  construction,  however, 
^YgQ-i  might  lead  to  such  a  ^construction  as  this.     There  might  be  a 
^-l  contract,  and  an  actual  transfer,  with  the  ci^nsideration  paid,  but 
invalid  only  by  reason  of  a  non-compliance  with  some  of  the  forms  pre- 

regiBtry  in  tbe  one  case,  and  in  the  book  of  snoh  regiatry  de  noro,  after  aU  the  requisites  of 
law  for  such  registry  de  novo  shaU  hare  been  duly  complied  with,  in  the  other  eas^  the  name^ 
residence,  and  description  of  the  render  or  mortgagor,  or  of  each  render  or  mortgagor,  if  more 
than  one,  the  number  of  shares  transferred,  the  name,  residence,  and  description  of  the  pur- 
chaser or  mortgagee,  or  of  each  purchaser  or  mortgagee,  if  more  than  one^  and  the  date  of  tka 
oill  of  sale  or  other  instrument^  and  of  the  production  of  i^  Ac." 
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scribed  by  the  statutes ;  although  the  statutes  say  such  transfer  shall 
not  be  valid  or  effectual  for  any  purpose  whatever,  either  in  law  or  in 
equity,  yet,  according  to  the  plaintiff's  contention,  the  contract  is  to 
operate  in  equity  as  a  transfer,  and  to  give  a  right  to  relief.  I  appre- 
hend the  true  construction  of  the  statutes  of  the  8  &  4  W.  4,  c.  55,  and 
8  &  9  Viet.  c.  89,  to  be,  that  no  contract  can  be  valid  unless  it  complies 
with  the  conditions  prescribed  in  those  acts.  The  legislature,  as  it  ap- 
pears to  me,  did  not  by  the  recent  acts  abolish  or  repeal  the  law  as  re- 
gards the  regulation  of  contracts,  but  it  continued  in  a  general  form  the 
same  regulations  as  to  contracts  which  had  theretofore  been  imposed ; 
and  I  think  those  general  terms  are  sufficient,  so  as  to  require  that  every 
contract  shall  be  registered  in  compliance  with  the  acts."  [Btles,  J. — 
When  were  the  words  "  either  at  law  or  in  equity"  first  introduced  ?] 
They  are  found  for  the  first  time  in  the  4  6.  4,  c.  41,  s.  29,  which  drops 
the  words  *^  contract  or  agreement  for  transfer,"  which  were  contained 
in  the  34  6.  8,  c.  68,  s.  14.  This  court  in  Duncan  t;.  Tindall,  13  G.  B. 
258  (E.  C.  L.  R.  vol.  76),  emphatically  adopted  the  construction  put 
upon  the  8  &  9  Vict.  c.  89,  s.  84,  by  Lord  Justice  Enight  Bruce  in 
Hughes  V.  Morris,  2  De  Oex,  M'N.  &  6.  349.  Thus  stood  the  course 
of  legislation  and  of  the  decisions  down  to  the  time  of  the  passing  of  the 
Merchant  Shipping  Act,  1854.  The  55th  section  of  that  statute  enacts 
that  '*  a  registered  ship  or  any  share  therein,  when  disposed  of  to  per- 
sons qualified  to  be  owners  of  British  ships,  fhall  be  transferred  by  bill  of 
sahj"  omitting  the  prohibitory  words ;  *^  and  such  bill  of  sale  shall  con- 
tain such  description  of  the  ship  as  is  ^contained  in  the  certificate  r*7QQ 
of  the  surveyor,  or  such  other  description  as  may  be  sufficient  to  *- 
identify  the  ship  to  the  satisfaction  of  the  registrar,  and  shall  be  in  the 
form,"  &c.  And  the  57th  section  enacts  that  "every  bill  of  sale  for 
the  transfer  of  any  registered  ship,  or  of  any  share  therein,  when  duly 
executed,  shall  be  produced  to  the  registrar  of  the  port  at  which  the 
ship  is  registered,  together  with  the  declaration  hereinbefore  (s.  38)  re- 
quired to  be  made  by  a  transferree ;  and  the  registrar  shall  thereupon 
enter  in  the  register-book  the  name  of  the  transferree  as  owner  of  the 
ship  or  share  comprised  in  such  bill  of  sale,  and  shall  endorse  on  the  bill 
of  sale  the  fact  of  such  entry  having  been  made,  with  the  date  and  hour 
thereof ;  and  all  bills  of  sale  of  any  ship  or  shares  in  a  ship  shall  be 
entered  in  the  register-book  ip  the  order  of  their  production  to  the 
registrar."  In  The  Liverpool  Borough  Bank  v.  Turner,  29  Law  J.,  Ch. 
827,  it  was  held  by  Vice- Chancellor  Wood  that  a  court  of  equity  can 
give  no  effect  to  an  unregistered  contract  to  assign  a  ship  as  a  security 
for  money  due.  After  referring  to  the  earlier  statutes  and  to  the  lan- 
guage of  Lord  Justice  Enight  Bruce  in  Hughes  v.  Morris,  and  of  Lord 
St.  Leonards  in  M'Calmont  v,  Rankin,  his  Honor  says:  "Now,  the 
difficulty,  and  a  very  great  one  I  have  found  it  to  be,  I  confess,  in  con- 
sidering this  act  of  parliament,  is,  whether  or  not  the  act  of  parliament, 
having  omitted  those  prohibitory  words  Hhat  it  shall  be  of  no  effect 
either  in  law  or  in  equity,'  is  to  be  taken  as  mandatory  and  not  merely 
directory.  I  apprehend,  that,  if  an  act  of  parliament  says  that  a  con- 
tract shall  be  carried  into  effect  in  a  given  way,  and  such  enactment  is 
not  by  way  of  direction  merely,  then  the  additional  words,  '  that  it  shall 
not  be  of  any  effect  either  in  law  or  in  equity,'  are  superfluous,  because, 
if  the  act  says  that  is  the  way  all  property  shall  be  acquired,  yon 
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♦784T  *™'**^  comply  with  those  provisions,  in  order  to  acquire  the  property: 
^  the  property  is  to  be  given  in  that  mode,  and  that  mode  only." 
The  memorandum  of  the  30th  of  September,  therefore,  being  a  contract 
for  the  purchase  and  sale  of  a  ship  unaccompanied  by  the  formalities 
prescribed  by  the  statute,  is  altogether  void.  Then,  the  defendant  is  at 
all  events  entitled  to  a  verdict  on  the  second  issue.  The  contract  con- 
tained in  the  memorandum  of  the  80th  of  September  was,  to  indemnify 
the  plaintiff  from  any  liability  be  might  come  under  as  owner  from  the 
time  of  his  purchase  from  Thomas  Chapman.  At  what  period  did  the 
plaintiff  become  liable  as  owner  ?  Clearly  not  from  the  4th  of  June. 
The  letter  of  that  date  was  at  most  a  preliminary  contract  between  the 
plaintiff  and  Thomas  Chapman.  The  defendant  was  no  party  to  it;  nor 
had  he  nny  notice  of  its  existence :  nor  did  the  plaintiff  become  owner 
of  the  Conrad  under  that  contract.  In  truth,  that  letter  was  never 
acted  upon:  for,  on  the  14th  of  July,  the  plaintiff  entered  into  a  new 
and  a  different  contract  with  Thomas  Chapman,  under  which  he  ulti- 
mately became  the  purchaser  of  the  ship.  Upon  one  or  other  of  these 
issues  the  defendant  is  manifestly  entitled  to  succeed. 

Williams,  J. — I  am  of  opinion  that  this  rule  should  be  made  abso- 
lute. The  action  is  brought  upon  an  agreement  dated  the  80th  of 
September,  1858,  and  made  between  the  plaintiff  and  the  defendant,  in 
which  it  is  recited  that  the  defendant  has  bought  from  the  plaintiff  cer- 
tain shares  in  the  barque  Conrad,  then  registered  in  the  plaintiff 's  name 
at  the  Custom-House,  for  the  sum  of  7002., ''  and  all  liabilities  or  profits 
on  the  said  shares  from  the  time  of  your  purchase  from  Mr.  Thomas 
Chapman  (14th  July,  1858),  for  which  you  are  liable  as  owner  in  any 
*78^1  way  or  entitled  to  if  there  *be  any  profits  or  balance  in  your 
-'  favour."  The  agreement  then  goes  on  to  say  that  it  was  under- 
stood and  agreed  that  the  said  liabilities,  if  any,  were  to  be  assumed 
and  paid  by  the  defendant  over  and  above  the  aforesaid  sum  of  7002. ; 
and  that  if,  on  the  other  hand,  there  were  any  balance  or  profits  coming 
to  the  plaintiff  on  the  shares,  the  same  was  to  belong  to  the  defendant, 
and  he  was  to  receive  the  same  for  his  own  private  benefit.  Upon  that 
agreement  the  plaintiff  now  seeks  to  recover  from  the  defendant  certain 
expenses  incurred  by  the  ship's  husband  between  the  31st  of  July  and 
the  9th  of  August,  1858,  which  had  been  paid  by  the  plaintiff.  Two 
objections  have  been  urged  against  the  plaintiff's  right  to  recover  these 
expenses.  Mr.  Brett  in  the  first  place  insisted  that  the  contract  of  the 
30th  of  September,  1858,  was  altogether  void  by  reason  of  the  opera- 
tion of  the  Merchant  Shipping  Act,  1854,  17  k  18  Vict.  c.  104,  which 
not  only  makes  void  all  present  transfers  of  ships  unless  accompanied 
by  certain  formalities  which  are  wanting  here,  but  also  all  executory 
contracts  for  the  purchase  of  vessels ;  and  therefore,  the  only  considera- 
tion for  the  contract  here  being  the  sale  of  the  Conrad,  and  those  for- 
malities not  having  been  observed,  the  contract  was  incapable  of  being 
enforced.  On  the  other  side  it  was  insiQted,  upon  this  branch  of  the 
argument,  that,  the  11th  section  of  the  18  &  19  Vict.  c.  91,  having 
made  it  impossible  to  incorporate  a  collateral  agreement  like  that  in 
question  with  a  bill  of  sale,  this  was  the  only  way  in  which  any  collateral 
contract  can  be  entered  into  with  the  vendor  of  a  ship,  and  that  the 
transaction  in  effect  amounted  to  this,  that  the  contract  was  a  contract 
that  the  defendant  would  pay  the  liabilities  referred  to  in  case  there 
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should  uttimatel  J  be  a  valid  Bale  of  the  ship.  It  is  not  necessary,  how- 
ever, for  us  to  decide  that  point,  ^because  we  think  the  second  r:(t70£> 
point  urged  by  Mr.  Brett  affords  an  answer  to  the  action.  That  ^ 
point  is  this,  that,  in  order  to  sustain  his  claim,  the  plaintiff  must  show 
that  the  liabilities  in  respect  of  which  he  seeks  to  charge  the  defendant 
were  liabilities  which  accrued  after  the  purchase  of  the  ship  from  Thomas 
Chapman,  and  also  liabilities  which  were  chargeable  on  the  present 
plaintiff  as  owner.  As  to  the  first  head  of  this  objection,  viz.  that  the 
plaintiff  could  not  be  considered  as  the  owner  of  the  shares  until  the 
bill  of  sale  had  been  executed,  I  should  have  felt  inclined  to  decide 
against  the  defendant,  because  I  think,  in  construing  the  agreement  of 
the  30th  of  September,  it  may  fairly  be  understood  that  the  words 
^'from  the  time  of  your  purchase  from  Mr.  Thomas  Chapman,"  do  not 
point  to  the  time  when  the  property  in  the  shares  passed  to  the  plaintiff 
by  a  strict  legal  purchase  and  sale,  but  to  the  time  when  in  ordinary 
parlance  the  purchaser  may  be  said  to  have  entered  into  a  contract  to 
purchase  them.  But,  assuming  that  we  may  carry  back  the  time  of 
purchase  to  the  14th  of  July,  there  is  nothing  in  that  agreement, — which 
was  in  effect  an  agreement  entered  into  by  the  plaintiff  with  the  other 
creditors  of  Thomas  Chapman, — which  subjects  the  plaintiff  to  any  lia- 
bility at  all  in  respect  of  supplies  to  the  ship.  That  letter  differs  mate- 
rially from  the  letter  of  the  4th  of  June,  in  which  it  is  stipulated  that 
all  liabilities,  debits,  or  assets  after  the  ship's  discharge  at  Swansea 
should  belong  to  the  plaintiff.  That  document  is  not  at  all  connected 
with  the  letter  of  the  14th  of  July :  on  the  contrary,  there  is  evidence 
on  the  face  of  it  that  the  two  are  wholly  disconnected.  The  letter  of 
the  4th  of  June  appears  to  relate  to  a  transaction  to  which  the  plaintiff 
and  Thomas  Chapman  alone  were  parties ;  whereas,  the  transaction  of 
the  14th  of  July  is  an  arrangement  not  only  between  the  plaintiff  and 
*Thomas  Chapman,  but  also  between  Thomas  Chapman  and  all  r«i7o<T 
his  creditors  generally.  The  letter  of  the  14th  of  July,  then,  *- 
being  silent  on  the  subject,  I  do  not  see  what  there  is  to  show  any 
liability  on  the  part  of  the  plaintiff,  either  by  the  express  terms  of  the 
contract,  or  by  reason  of  his  having  become  the  owner  of  the  shares. 
He  did  not  in  fact  become  such  owner  until  the  execution  of  the  bill 
of  sale  by  which  these  shares  were  conveyed  to  him,  viz.  on  the  14th  of 
September,  which  was  long  after  the  expenses  in  question  were  incurred. 
I  therefore  think  the  plaintiff  failed  to  show  a  liability  which  the  de- 
fendant had  contracted  to  bear,  and  consequently  the  rule  to  enter  a 
nonsuit  must  be  made  absolute. 

WiLLES,  J. — I  also  am  of  opinion  that  the  rule  should  be  made  abso- 
lute. Upon  the  first  point  it  is  unnecessary  to  pronounce  any  opinion. 
I  will  merely  observe  that  nothing  I  have  heard  has  satisfied  me  that 
the  contract  of  the  14th  of  July  was  void  by  reason  of  the  55th  section 
of  the  Merchant  Shipping  Act,  1854.  As  to  the  second  point,  I  am 
satisfied  that  the  letter  of  the  4th  of  June  ought  not  to  be  taken  into 
account  against  the  defendant  in  construing  the  contract  of  the  80th  of 
September.  When  the  defendant  signed  that  letter,  he  was  not  aware 
of  the  existence  of  the  letter  of  the  4th  of  June,  or  of  its  contents. 
Further,  it  appears  to  me  not  to  be  satisfactorily  made  out  that  the 
transfer  of  the  14th  of  September  was  anything  more  than  a  fulfilment 
of  the  bargain  of  the  14tb  of  July.     Probably,  however,  the  first  point 


787  CHAPMAN  v.  CALLIS.     H.  T.  1861. 

is  the  more  sound  one  to  rely  on.  The  letter  of  the  14th  of  July  does 
not  contemplate  the  plaintiff's  being  liable  for  the  supplies  in  question. 
We  must  look,  therefore,  to  the  terms  of  the  document  of  the  80th  of 
September.  The  liabilities  which  the  defendant  thereby  undertakes  to 
^7881  *P^y  ^^®  ^^^^  stated, — ^^all  liabilities  on  the  said  shares  from  the 
^  time  of  your  purchase  from  Mr.  Thomas  Chapman,  for  which  you 
are  liable  as  owner  in  any  way."  Now,  it  is  plain  that  the  plaintiff 
was  not  liable  "as  owner"  in  any  way  in  respect  of  the  expenses  sought 
to  be  recovered  in  this  action.  In  construing  this  agreement,  I  do  not 
think  the  plaintiff  is  at  liberty  to  contend  that  the  purchase  is  to  date 
from  the  first  bargaining  for  the  transfer,  though  an  argument  might 
have  been  raised  on  that  if  the  letter  of  the  4th  of  June  could  have  been 
referred  to.  That  letter,  however,  is  out  of  the  question :  the  plaintiff 
must  stand  upon  the  agreement  of  the  80th  of  September.  The  plain- 
tiff can  only  recover  in  respect  of  expenses  for  which  he  was  liable  as 
owner :  and  the  expenses  for  which  he  is  now  sought  to  be  charged 
were  not  incurred  when  he  was  owner.  It  is  to  be  regretted  that  Mr. 
Brett  did  not  put  his  best  ground  first. 

EsATiNa,  J. — I  also  am  of  opinion  that  the  defendant  is  entitled  to 
have  the  rule  made  absolute  to  enter  a  nonsuit.  As  to  the  first  point 
presented  by  Mr.  Brett^  I  will  merely  observe  that  his  argument  failed 
to  convince  me  that  this  claim  micht  not  have  been  sued  upon  if  it  had 
been  sustained  by  the  evidence.  But  it  seems  to  me  that  the  argument 
fails,  for  the  reasons  given  by  my  Brothers  Williams  and  Willes.  It  is 
clear  upon  the  evidence,  that  by  no  possible  construction  of  the  memo- 
randum or  letter  of  the  80th  of  September  could  the  ownership  be 
carried  back  further  than  the  14th  of  July;  and  that  memorandum 
imports  no  such  liability  as  will  sustain  the  plaintiff's  claim*  I  there- 
fore think  the  defendant  is  entitled  to  succeed. 

Rule  absolute  for  a  nonsuit. 


*7QQi    *I<i  re  ANN  AMELIA  VAN  UFFOED  and  Another. 
^^^J  Jan.  29. 

The  court  will  enlarge  the  time  for  retaming  a  special  commisaion  for  taking  the  acknowledg- 
ment of  a  married  woman  ahroad,  where  it  has  heen  didy  executed,  but  its  retun  has  been 
unaToidably  delayed  until  after  the  return  day  therein  named. 

The  court  allowed  a  commiHion,  with  the  certificate  of  acknowledgment  and  aiBdarit  of  Terift- 
cation,  to  be  received  and  filed,  notwithstanding  the  omission  of  the  month  in  the  jurat  of 
the  affldarit. 

A  SPECIAL  commission  was  issued  on  the  8th  of  February,  1860, 
directed  to  four  commissioners  at  Batavia,  in  the  island  of  Java,  direct- 
ing them,  or  any  two  of  them,  to  take  the  acknowledgments  of  Ann 
Amelia,  wife  of  Ivan  Quarles  Van  Ufford,  Anthonia  Theodora,  the  wife 
of  Theodoor  Van  Hecking  Golenbrander,  both  residing  in  the  island  of 
Java,— returnable  on  the  Ist  of  December,  1860.  The  acknowledge 
roents  were  duly  taken  by  two  of  the  commissioners  at  Batavia  on  the 
18th  of  October,  1860 :  but,  in  the  jurat  of  the  affidavit  verifying  the 
certificate  of  acknowledgment  in  the  case  of  Anthonia  Theodora  Golen- 
brander, a  blank  had  inadvertently  been  left  for  the  month:  and  the 
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com  mission  was  not  returned  to  this  country  until  the  19th  of  January, 
1861. 

(7.  Pollock^  on  a  former  day  in  this  term,  moved  that  the  return  of* 
the  commission  be  extended  to  the  Slst  of  January  instant,  and  that 
the  commission,  with  the  certificates  of  acknowle<]gment,  and  the  afii-. 
davits  respectively  verifying  the  same,  be  received  and  filed  among  the 
records  of  the  court,  by  the  proper  ofiicer  for  that  purpose,  pursuant  to 
the  statute  3  &  4  W.  4,  c.  74,  notwithstanding  the  omission  of  the  date  (a) 
of  the  month  in  the  jurat  of  the  affidavit  annexed  to  the  certificate 
of  the  acknowledgment  of  Anthonia  Theodora  Colenbrander.  He  sub- 
mitted, that,  as  the  fixing  the  time  for  the  return  of  the  commission  was 
the  act  of  the  court,  and  not  the  result  of  any  requirement  of  the 
statute,  it  was  competent  to  the  court  to  extend  it.  [Williams,  J. — 
We  have  frequently  allowed  the  time  for  ^returning  the  commis-  r«7QQ 
sion  to  be  enlarged.(i)]  The  jurat  of  the  affidavit  of  the  com-  ^ 
missioner  verifying  the  certificate  of  Anthonia  Theodora  Colenbrander  is 
as  follows,—''  Sworn  at  Batavia  on  the  13th  day  of  ,  1860."  Both 
acknowledgments,  however,  appear  to  have  been  taken  on  the  same  day^ 
and  the  jurats  of  the  two  affidavits  will  be  found  on  inspection  to  have 
been  evidently  written  at  the  same  time. 

Williams,  J. — ^You  are  in  effect  asking  us  to  hold,  that,  in  every 
case,  an  affidavit  may  be  received  the  jurat  of  which  omits  the  month. 

Erle,  C.  J. — I  hardly  think  we  are  justified  in  receiving  this  as  a 
valid  document,  the  jurat  being  defective  as  to  the  month.  I  should, 
however,  be  desirous  not  to  put  the  parties  to  the  delay  and  expense  of 
a  new  commission,  provided  the  defect  can  be  supplied  by  some  ex- 
planatory affidavit  showing  that  the  requirements  of  the  law  have  been 
really  complied  with, — that  the  affidavit  must  have  been  sworn  on  the 
18th  of  October,  1860. 

On  a  subsequent  day.  Pollock  produced  an  affidavit  stating,  that,  from 
the  course  of  the  post,  and  the  postmarks  on  the  envelope  in  which  the 
documents  were  transmitted  to  this  country,  they  must  have  been  for- 
warded from  Java  previously  to  the  Ist  of  December,  1860,  and  that 
they  were  received  in  London  on  the  19th  of  January,  1861 ;  and 
that  the  deponent  verily  believed  that  the  affidavit  in  question  was 
*sworn  on  the  13th  of  October,  1860,  and  the  month  omitted  by  r:»i79l 
mistake  and  inadvertence.  *- 

Per  Curiam. — Let  the  documents  be  received.  Fiat.((?) 

(a)  Sio. 

(6)  See  In  n  Berling,  2  C.  B.  847  (E.  C.  L.  R.  rol.  52),  where  Tindal,  C.  J.,  says  that  thie 
part  of  the  motion  is  "  mere  matter  of  form."  See  also  In  re  Anna  Booth,  5  C.  B.  K.  8.  &40 
(B.  C.  L.  R.  ToL  94). 

(e)  See  the  next  case.  And  see  In  re  Fagan,  6  C.  B.  436  (E.  C.  L.  R.  rol.  67) ;  In  re  Worth- 
ington,  6  C.  B.  611;  In  re  Bingle,  16  C.  B.  449  (E.  C.  L.  R.  rol.  80);  and  In  re  Tiemey,  16- 
C.  B.  761. 


In  re  MART  ANN  GARTER.    Jan.  81. 

The  flourt  will  not  enlarge  the  time  for  retnming  a  speoial  eommission  for  taking  the  aeknow- 
ledgmeBt  of  a  married  woman  ahroad,  where  it  has  heen  ezeented  a/itr  the  retom  day  named 
therein. 

MiLWARD  moved  to  enlarge  the  time  for  returning  a  commission  which 
c.  B.  K.  8.,  VOL.  IX. — 29 
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had  been  directed  to,  amongst  others,  the  judge  of  the  circuit  coart  of 
South  Carolina,  returnable  on  the  1st  of  October,  1860.  In  conse- 
.qaence  of  the  absence  of  the  judge  on  his  official  duties,  and  the  death 
of  another  party,  it  ivas  impossible  to  take  the  acknowledgment  until 
after  the  expiration  of  the  day  named  for  the  return  of  the  commission. 
He  referred  to  In  re  Anna  Booth,  5  C.  B.  N.  S.  540  (E.  C.  L.  B.  vol. 
94),  where  it  was  held  that  the  court  will  enlarge  the  time  for  returning 
a  commission  for  taking  the  acknowledgment  of  a  married  woman,  where, 
by  reason  of  the  remoteness  of  the  residences  of  the  parties,  the  time 
allowed  has  proved  too  short.  The  statute  (8  &  4  W.  4,  c.  74,  s.  83) 
provides  that  the  commission  shall  be  made  .returnable  **  within  such 
time,  to  be  therein  expressed,  as  the  said  court  or  judge  shall  think  fit.*' 
[Erle,  C.  J. — For  anything  that  appears  in  the  report  of  the  case  of 
In  re  Anna  Booth,  *the  commission  was  executed  in  time.(tf)] 
The  time  for  the  return  is  not  the  requirement  of  the  statute. 
It  is  a  mere  direction  contained  in  the  rule  of  court :  and  the  excuse 
here  is  ample, — the  absence  of  the  commissioner  on  the  performance  of 
a  public  official  duty.     There  is  a  further  objection, — 

Erle,  G.  J. — You  have  not  got  over  the  first  objection.  If  commis- 
sioners are  authorized  to  take  an  acknowledgment,  and  to  return  the 
commission  on  or  before  the  1st  of  October,  and  nothing  is  done  by 
them  until  that  day  has  gone  by,  their  power  is  exhausted,  and  we 
could  not  afterwards  enlarge  the  time  for  the  return.  We  would 
willingly  aid  the  parties  if  the  practice  of  the  court  would  warrant  it: 
but  we  know  of  no  precedent  for  it. 

The  rest  of  the  court  concurring,  Rule  refu8ed.(6) 

(a)  On  reference  to  the  office,  it  ia  found  that  tbe  commisaioii  issoed  on  the  Zlst  of  Deeember, 
1837,  and  was  originally  made  retomable  on  the  let  of  Septemberi  1868, — that  the  tine  for 
returning  it  waa  by  mie  of  court  extended  to  the  10th  of  Febmary,  1S59, — and  that  the  eertifi* 
eate  of  the  taking  of  the  acknowledgment  was  dated  the  24th  of  May,  1S58. 

(6)  In  re  Ann  Tiemey,  15  C.  B.  761  (E.  C.  L.  R.  toL  80),  the  court  refused  to  enlarge  tbe 
time  for  returning  the  commission,  the  time  for  the  retam  baring  expired,  although  the  aeknow* 
ledgmont  had  been  taken  within  the  time. 


,-Qoi   *In  re  MACQUEEN  and  THE  NOTTINGHAM  CALEDO 
"**'J  NIAN  SOCIETY.    Jan.  81. 

It  is  competent  to  arbitrators  under  the  Friendly  Sooieties  Aet  to  decline  to  hear  oouiseL 
SembUf  that  all  arbitrators  have  the  like  discretion. 

A  DI6PUTB  between  a  member  of  a  friendly  society  called  The  Not- 
tingham Caledonian  Society  and  the  managing  members  thereof  respect- 
ing a  claim  on  the  sick  fund,  was,  pursuant  to  the  rules  of  the  society, 
referred  to  three  arbitrators.  The  claimant  attended  by  counsel,  but 
the  arbitrators,  though  they  expressed  themselves  willing  to  hear  a 
speech,  refused  to  allow  the  counsel  to  cross-examine  the  witnesses; 
whereupon  the  claimant  withdrew,  and  the  award  was  made  in  hia  ab 
sence,  negativing  his  claim. 

The  claimant  then  applied  to  the  judge  of  the  Nottingham  county 
court  to  set  aside  the  award :  but  the  judge  refused  to  entertain  the 
matter,  saying  he  had  no  jurisdiction. 
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Teatman  now  moved  for  a  mandamus  to  compel  the  county  court 
judge  to  hear  the  application. — He  referred  to  the  18  &  19  Vict.  c.  63, 
8.  40,(a)  and  submitted  that  the  award  was  bad  on  the  face  of  it,  and 
therefore  not  binding :  The  Queen  v.  Grant,  14  Q.  B.  48  (E.  C.  L.  R. 
vol.  68).  [Erle,  C.  J. — You  say  that  the  arbitrators'  refusal  to  r^nqA 
*hear  counsel  is  an  infringement  of  the  claimant's  right]  Tes :  '- 
the  right  is  recognised  in  Whatley  t;.  Morland,  2  Dowl.  r.  C.  249.  In 
the  Income  Tax  Acts  there  is  an  express  provision  for  excluding  counsel 
from  attending  before  assessors.  [Erle,  C.  J. — The  right  of  advocates 
to  attend  before  magistrates  was  very  fully  discussed  in  the  case  of 
Collier  v.  Hicks,  2  B.  &  Ad.  668  (E.  Cf.  L.  R.  vol.  22),  where  Parke,  J., 
says  :  '^  No  person  has  a  right  to  act  as  an  advocate  without  the  leave 
of  the  court,  which  must  of  necessity  have  the  power  of  regulating  its 
own  proceedings  in  all  cases  where  they  are  not  already  regulated  by 
ancient  usage.  In  the  superior  courts,  by  ancient  usage,  persons  of  a 
particular  class  are  allowed  to  practise  as  advocates,  and  they  could  not 
lawfully  be  prevented ;  but  justices  of  the  peace,  who  are  not  bound  by 
such  usage,  may  exercise  their  discretion  whether  they  will  allow  any 
and  what  persons  to  act  as  advocates  before  them."  An  arbitration 
under  the  Friendly  Societies  Act  is  a  mode  of  proceeding  not  regulated 
by  ancient  usage.  The  observations  of  Lord  Wensleydale  apply  with 
even  more  force  to  the  case  of  a  private  arbitrator  sitting  in  a  private 
room.]  It  certainly  can  hardly  be  charged  as  corruption  in  the  arbi- 
trator that  he  refused  to  hear  counsel ;  but,  nevertheless,  it  may  be  a 
very  unfair  thing,  and  such  misconduct  or  miscarriage  as  to  entitle  the 
complainant  to  treat  the  award  as  a  nullity.  If  the  matter  had  occur- 
red in  one  of  the  superior  courts,  he  would  have  been  entitled  as  a  mat- 
ter of  course  to  be  heard  by  counsel.  [Erlb,  G.  J. — ^Tou  say  that  the 
interests  of  justice  require  that  arbitrators  acting  under  the  Friendly 
Societies  Act  should  be  compellable  to  hear  the  parties  by  counsel. 
That  is  the  ground  of  the  argument.]  The  substance  of  the  complaint 
is,  the  refusal  of  the  arbitrator  to  allow  the  complainant  to  be  repre- 
sented by  counsel. 

"^Erlb,  G.  J. — This  is  an  application  for  a  rule  in  the  nature  r^fgr: 
of  a  mandamus  to  the  judge  of  the  county  court  of  Netting-  '- 
ham,  to  hear  a  dispute  between  a  member  of  a  friendly  society  and  the 
managing  body :  and  the  ground  for  the  application  is,  that  the  arbi- 
trators have  failed  to  determine  the  matter  in  dispute  between  the 
parties.  The  rules  of  the  society  contain  a  provision  for  the  settlement 
of  disputes  by  arbitration :  and  the  40th  section  of  the  IS  &  19  Vict.  c. 
68,  enacts,  that,  where  the  rules  provide  for  the  determination  of  dis- 
putes by  arbitration,  the  decision  of  the  arbitrator  shall  be  binding  and 
conclusive  on  all  parties,  without  appeal.  A  disputed  claim  having  been 
referred,  in  accordance  with  the  rules,  the  parties  appeared  before  the 

(a)  Which  eiiMts  that  "eyerj  diipata  between  any  member  or  members  of  any  society 
established  under  this  act  or  any  of  the  acts  hereby  repealed,  or  any  person  claiming  through 
or  under  a  member,  or  under  the  rules  of  such  society,  and  the  trustee,  treasurer,  or  other 
officer,  or  the  committee  thereof,  shall  be  decided  in  manner  directed  by  the  rules  of  such 
society,  and  the  decision  so  made  shall  be  binding  and  ooncIusiTe  on  aU  parties,  without  appeal : 
Provided,  tha^  where  the  rules  of  any  society  established  under  any  of  the  acts  hereby  repealed 
shall  hare  directed  disputes  to  be  referred  to  Justices,  such  disputes  shall  from  and  after  the 
1st  of  August,  1855,  be  referred  to  and  decided  by  the  county  court,  as  hereinafter  (s.  41)  men- 
tioned." 
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arbitrators,  and  they  have  made  an  award.  The  complainant  now 
insists  that  the  decision  of  the  arbitrators  is  void  because  they  declined 
to  allow  him  to  be  represented  by  counsel  at  the  hearing ;  this,  as  it  b 
contended,  being  such  misconduct  as  to  render  the  whole  proceeding  a 
nullity.  There  is  nothing  in  the  affidavit  to  raise  a  suspicion  of  par- 
tiality :  the  only  charge  is,  that  the  arbitrators  in  their  discretion  thought 
fit  to  decide  that  the  claimant  had  no  right  to  introduce  counsel.  Mr. 
Yeatman  puts  it  on  the  ground  that  it  was  an  unfair  exercise  of  discre- 
tion on  the  part  of  the  arbitrators  to  refuse  to  allow  the  party  the 
assistance  of  counsel ;  and  he  contends  that  the  interests  of  justice 
require  that  the  parties  upon  such  an  arbitration  as  this  should  be  heard 
by  counsel.  I  am  of  opinion  that  the  argument  fails.  I  am  not  aware 
of  any  authority  for  it ;  and  none  has  been  cited.  As  far  as  the  inter- 
ests of  justice  are  concerned,  I  can  foresee  that  there  might  be  great 
failure  of  justice  if  counsel  were  allowed  to  interfere  in  all  cases.  The 
intention  of  the  legislature  is  plainly  expressed,  that  disputes  of  this 
*7961  ^^^^  should  be  terminated  speddily  and  finally :  *and,  so  far  from 

^  the  interests  of  justice  being  advanced  by  hearing  counsel,  I  an 
inclined  to  think  it  would  be  allowing  an  unfair  advantage  if  coansel 
were  heard  for  the  complainant,  and  imposing  a  hardship  on  the  trustees 
if  they  were  called  upon  to  pay  counsel  out  of  the  funds  of  the  society, 
and  might  make  the  decision  of  the  arbitrators  to  depend  rather  upon 
the  relative  merits  of  the  counsel  than  upon  the  intrinsic  merits  of  the 
case.  I  have  already  quoted  the  language  of  Parke,  J.,  in  Collier  v. 
Hicks,  where  that  learned  judge  lays  down  in  wide  terms,  that,  in  the 
absence  of  ancient  usage  to  the  contrary,  every  tribunal  has  a  discre- 
tion as  to  who  shall  be  permitted  to  appear  as  advocates  before  it.  And 
I  see  the  same  point  substantially  came  under  the  consideration  of  this 
court  in  Tillam  v.  Copp,  5  C.  B.  211  (E.  G.  L.  R.  vol.  57),  where  the 
court  refused  to  set  aside  the  award,  on  the  ground  that  the  arbitrator 
had  declined  to  permit  a  stranger  to  be  present  for  the  purpose  of 
assisting  the  defendant's  attorney  with  practical  hints  for  tne  conduct 
of  the  defence, — holding  that  an  arbitrator  has  a  general^  discretion  as 
to  the  mode  of  conducting  the  inquiry  before  him.  Maule,  J.,  in  that 
case  observes, — "  It  is  a  very  proper,  and  in  some  cases  a  very  indispen- 
sable thing  that  arbitrators  should,  within  proper  limits,  be  allowed  to 
deviate  from  the  ordinary  rules  which  govern  courts  of  justice :  for 
instance,  an  arbitrator  may  properly  and  conveniently  take  the  exami- 
nation of  a  sick  or  infirm  person  at  his  own  house.  It  is,  therefore, 
evidently  quite  fallacious  to  say  that  any  suspicion  of  misconduct  is 
to  fix  upon  an  arbitrator,  because  he  has  thought  fit  to  depart  from  the 
ordinary  course  in  conducting  the  proceeding  before  him."  I  am  of 
opinion  that  the  authorities  as  well  as  the  reason  of  the  thing  are  op- 
posed to  this  application. 
^7971       Williams,  J. — I  am  entirely  of  the  same  opinion.    *In  point 

•J  of  law,  I  think  an  arbitrator  has  a  right  to  refuse  to  hear  conn* 
sel,  in  his  discretion.  At  the  same  time,  there  are  undoubtedly  many 
cases  where  an  arbitrator,  who  is  anxious  to  do  his  duty  impartially, 
would  be  wrong  in  refusing  a  party  the  privilege  of  appearing  by  coun- 
sel. But,  on  this  occasion,  it  is  manifest  that  the  arbitrator  has  exer- 
cised a  sound  discretion.     Without,  therefore,  saying  as  a  general  role 
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that  an  arbitrator  may  decline  to  hear  counsel,  it  is  enough  to  say  that 
in  the  particular  case  the  refusal  was  justified. 
The  rest  of  the  court  concurring,  Rule  refused. 


TUPPER  and  Others  v.  FOULKES.    Jan.  26. 

A  deed  was  executed  by  a  son  of  the  defendant,  thus, — "John  William  Fonlkes  for  Thomas 
Fonlkes"  (the  defendant).  In  an  action  npon  a  corenant  contained  in  the  deed,  the  defend- 
ant pleaded  non  est  factum.  It  was  prored,  that,  the  deed  being  shown  to  the  defendant 
executed  as  above,  he  was  asked  whether  his  son  had  authority  to  execute  it  for  him,  and 
whether  he  adopted  his  son's  act,  to  which  the  defendant  answered  in  the  affirmative : — Held, 
that  this  amounted  to  a  re-delivery  of  the  deed,  and  sustained  the  issue. 

This  was  an  action  brought  to  recover  from  the  defendant  his  propor- 
tion  of  certain  expenses  which  had  been  incurred  by  the  plaintiffs  as 
trustees  under  a  deed  of  arrangement  entered  into  between  one  Richard 
Clements  and  his  creditors,  of  whom  the  defendant  was  one. 

The  defendant  pleaded,  amongst  other  pleas,  non  est  factum ;  and  at 
the  trial  before  Keating,  J.,  at  the  last  Summer  Assizes  at  Bristol,  the 
following  facts  appeared  in  evidence  : — 

On  the  21st  of  February,  1859,  a  meeting  of  the  creditors  of  Clements 
was  held  for  the  purpose  of  ^obtaining  their  assent  to  a  deed  r^frgo 
of  arrangement.  The  defendant,  who  was  a  creditor,  was  not  ^ 
present;  but  his  son  who  attended  for  him  signed  the  deed  thus, — 
^'John  William  Foulkes  for  Thomas  Foulkes."  The  deed  contained, 
amongst  other  provisions,  a  clause  whereby  the  creditors  executing  it 
covenanted  to  indemnify  and  save  harmless  the  trustees  against  all 
expenses  they  might  incur  in  the  execution  of  the  trust. 

The  solicitor  for  the  trustees  (Mr.  Pinniger)  proved  that  the  defendant 
was  present  at  a  meeting  of  the  creditors  on  the  25th  of  May,  1859, 
when  he  (the  witness),  showing  him  thp  deed,  asked  him  if  his  son  had 
authority  from  him  to  execute  it,  and  whether  he  adopted  such  execution ; 
that  the  defendant  thereupon  said  that  his  son  had  authority  to  execute 
the  deed  for  him,  and  that  he  adopted  his  signature ;  that,  at  this  meet- 
ing, a  report  was  read  stating  what  the  trustees  had  done  in  the  execu- 
tion of  the  trust,  and  the  defendant  was  party  to  a  resolution  confirming 
that  report ;  that  the  defendant  had  attended  several  subsequent  meet- 
ings of  the  creditors,  at  which  the  steps  taken  by  the  trustees  were  dis- 
cussed ;  and  that  generally  he  took  an  active  part  in  the  business. 

On  the  part  of  the  defendant,  it  was  objected  that  he  was  entitled  to 
a  verdict  on  non  est  factum,  inasmuch  as  there  was  no  evidence  that  the 
son  was  authorized  by  deed  to  execute  the  trust-deed.  For  the  plain- 
tiffs, it  was  insisted  that  the  defendant's  adoption  of  the  deed  when 
shown  to  him  was  enough,  and  that,  at  all  events,  his  conduct  upon  that 
occasion  amounted  to  a  re-delivery. 

The  learned  judge,  upon  the  authority  of  Doe  d.  The  Birmingham 
Canal  Company  v.  Bold,  11  Q.  B.  127  (E.  C.  L.  R.  vol.  68),  ruled  that 
he  would  assume  from  the  acknowledgment  or  admission  of  the  defend- 
ant that  the  son  was  authorized  by  deed,  and  that  the  defend-  r^yoo 
ant's  conduct  ^amounted  to  a  re-delivery:  and  he  directed  the  ^ 
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jury  accordingly,  who  thereupon  returned  a  verdict  for  the  plaintift 
for  195/. 

Collier  J  Q.  C,  in  Michaelmas  Term  last,  moved  for  a  rule  nisi  for  a 
new  trial,  on  the  ground  ^'  that  the  admission  by  the  defendant  was  evi- 
dence to  prove  the  plea  of  non  est  factum."  (a)  He  submitted  that, 
there  being  no  proof  of  any  legal  authority  in  the  son  to  execute  the 
deed  in  the  name  of  his  father,  his  execution  of  it  was  no  evidence 
against  the  father,  and  that  the  subsequent  verbal  ratification  amounted 
to  nothing.  To  make  this  the  deed  of  the  defendant,  there  must  be 
affirmative  proof  that  the  son  had  authority  by  deed  to  execute :  and,  if 
there  was  authority  given  by  deed,  the  execution  must  be  in  the  name 
of  the  party  giving  the  authority :  not,  as  here,  ^'  John  William  Foulkes 
for  Thomas  Foulkes."  In  Taylor  on  Evidence,  §  907,  3d  edit.,  Vol.  XL, 
p.  811,  the  rule  is  thus  laid  down, — '*In  order  to  authorize  an  agent  to 
execute  a  deed  for  his  principal,  the  authority  must  be  given  by  ^n 
instrument  under  seal  (Berkeley  v.  Hardy,  5  B.  &  G.  355  (E.  C.  L.  R. 
vol.  11),  8  D.  &  R.  102  (E.  C.  L.  R.  vol.  16),  White  v.  Cuyler,  6  T.  R. 
176,  Steiglitz  v.  Egginton,  Holt,  N.  P.  C.  141  (E.  C.  L.  R.  vol.  8),  Wil- 
liams  t;.  Walsby,  4  Esp.  220,  Gallaghan  v.  Pepper,  2  Irish  Eq.  R.  399); 
and,  as  such  an  instrument  or  power  of  attorney  transfers  no  interest, 
the  agent  or  attorney  beins  merely  put  thereby  in  the  place  of  the  prin- 
cipal, it  follows  that  the  deed  must  be  executed  by  the  agent  in  the 
name  and  as  the  act  of  him  who  gave  the  power  (Hunter  v.  Parker,  7 
M.  &  W.  322,  343,t  per  Parke,  B.).  Neither  can  a  parol  ratification 
*8001  ^7  ^^^  principal  of  a  deed  executed  by  his  agent  give  validity 
•J  '*'to  the  deed,  when  the  agent  has  not  been  authorized  to  act  by 
an  instrument  under  seal  (Hunter  v.  Parker) ;  and  it  seems  that  evidence 
of  the  implied,  if  not  of  the  express,  recognition  or  adoption  of  the 
deed  by  the  principal,  will  not,  even  as  against  him,  raise  a  presumption 
that  the  agent  was  thus  formally  authorized  to  act,  so  as  to  dispense 
with  the  necessity  of  proving  that  fact :"  Lord  Gosford  v.  Robb,  8  Irish 
Law  Rep.  217.  Formerly,  no  admission  of  a  party  to  a  deed  could  dis- 
pense with  the  necessity  of  calling  the  attesting  witness.  The  latest 
case  OA  that  subject  is  Whyman  v.  Garth,  8  Exch.  803,t  where  it  was 
held,  that  the  14  &  15  Vict.  c.  99,  s.  2,  which  renders  the  parties  to  a 
suit  competent  and  compellable  to  give  evidence,  has  not  altered  the  rule 
of  law  which  requires  a  written  instrument  to  be  proved  by  the  attesting 
witness ;  and  where  Pollock,  G.  B.,  in  delivering  the  considered  judg- 
ment of  the  court,  says, — ^^  We  think  that  the  rule  of  law  requiring 
proof  by  the  subscribing  witness  is  so  inflexible,  clear,  and  universal, 
that  it  cannot  be  set  aside  by  any  reasoning,  however  cogent."  And, 
though  that  is  now  changed,(6)  still  the  rule  as  to  execution  remains 
unchanged.  The  language  of  Parke,  B.,  in  Hunter  v.  Parker,  is  express. 
*^^  Neither  a  parol  ratification,"  says  that  learned  judge,  ^^nora  parol 
authority,  could  have  the  effect  of  giving  power  to  the  auctioneer  to 
execute  a  deed  for  the  plaintiff,  or  to  make  the  bill  of  sale  his  deed: 
such  a  power  could  be  given  by  an  instrument  under  seal  only ;  and 
must  be  executed  in  the  name  and  as  the  act  and  deed  of  him  who  gave 

(a)  SubsUntimUy,  for  mlsdiieoiion  or  miareeeption  of  evideoce. 

(6)  **  It  fhuXX  not  b«  nccMsary  to  prove  hj  the  attesting  witness  any  instnuDent  to  the 
Talidity  of  which  attestation  is  not  reqalsite ;  and  sueh  instnimeni  may  be  proved  by  admis* 
•ion  or  otherwise,  as  if  there  had  been  no  attesting  witness  thereto  i"  17  A  18  VicL  e.  Iti,  ■•  ^ 
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the  power ;  for,  a  power  of  attorney  transfers  no  interest ;  *the  r«oA-i 
attorney  is  merely  thereby  put  in  place  of  the  principal,  and  •- 
represents  his  person  :**  and  his  own  act  could  convey  nothing :  Combe's 
Cnse,  9  Co.  Rep.  75,  77.  In  Lord  Gosford  v.  Robb,  8  Irish  Law  Rep. 
217,  in  ejectment  on  the  title,  the  land-agent  of  a  landlord,  under  his 
directional,  served  a  notice  to  quit,  on  which  the  eJQCtment  was  brought. 
The  tenant  at  the  trial  produced  a  lease  signed  by  the  agent,  and  under 
which  he  had  been  registered  as  a  freeholder,  and  a  certificate  of  his 
registry  thereunder,  kept  in  the  landlord's  office:  and  it  was  held  thr>t 
the  tenant  was  bound  to  prove  that  the  agent  had  a  power  of  attorn«w 
to  execute  leases  from  the  landlord,  and  that  such  alleged  adoption  h\ 
the  landlord  of  the  lease  did  not  dispense  with  the  necessity  of  such 
proof,  and  that  the  judges  was  right  in  refusing  to  admit  the  lease  in 
evidence.  [Williams,  J. — The  delivery  makes  the  deed.  If  we  are 
to  presume  anything,  we  roust  presume  that  this  deed  was  delivered  as 
the  act  and  deed  of  the  defendant,  the  father.  A  good  delivery  is  not 
vitiated  by  a  bad  signature.]  It  is  true,  you  may  by  admissions  get  at 
the  efiect  of  the  deed,— Slatterie  v.  Pooley,  6  M.  &  W.  664  .-f  but  that 
is  a  very  different  question  from  this.  [Erlb,  C.  J. — Doe  d.  The  Bir- 
mingham Canal  Company  v.  Bold,  11  Q.  B.  127  (E.  C.  L.  R.  vol.  68), 
is  very  like  this  case.  There,  on  ejectment  upon  the  demise  of  a  corpo- 
ration, it  appeared  from  the  defendant's  admissions  that  he  had  taken 
the  land  by  permission  of  H.,  a  servant  of  the  corporation,  and  that  F., 
another  servant  of  the  corporation,  had  given  him  notice  to  deliver  up 
possession.  No  lease  nor  notice  nor  appointment  of  F.  or  H.  as  agent 
under  seal  was  produced :  and  it  was  held  that  the  jury  were  rightly 
directed  to  find  for  the  plaintiff  if  they  thought  that  H.  and  F.  were 
authorized  by  the  company  to  act.]     A  rule  nisi  having  been  granted, 

^Montngue  Smithy  Q.  C,  and  Coleridge  showed  cause. — The  r«oAo 
ruling  of  tho  learned  judge  was  perfectly  correct.  The  alleged  ^ 
informality  of  the  signature  was  disposed  of  on  the  motion ;  and  the 
rule  was  granted  only  on  the  ground  of  absence  of  proof  of  authority 
in  the  son  to  execute  the  deed  on  behalf  of  his  father.  Upon  every 
principle  of  law,  it  is  submitted  that  the  subsequent  admission  of  the 
defendant  was  sufficient  proof  that  the  deed  was  duly  executed.  The 
defendant  by  his  language  and  by  his  acts  treated  the  deed  as  his  deed. 
It  could  not  be  his  deed  unless  duly  executed.  Every  man  is  presumed 
to  know  the  law ;  and  every  presumption  will  be  maae  against  the  de- 
fendant under  such  circumstances.  The  case  of  Lord  Gosford  t;.  Robb, 
8  Irish  Law  Rep.  21 7,  does  not  bear  out  the  proposition  which  is  sought 
to  be  founded  upon  it.  Doe  d.  The  Birmingham  Canal  Company  t;. 
Bold,  11  Q.  B.  127  (E.  C.  L.  R.  vol.  63),  goes  further  than  this  case. 
Lord  Denman,  in  giving  judgment,  says :  *'  In  this  case  there  was  evi- 
dence, in  the  nature  of  admission  from  the  conduct  of  the  defendant, 
that  the  secretary  of  the  canal  company,  who  created  the  tenancy  at 
will,  and  the  successor  who  determined  it  in  1881,  had  authority  from 
the  company :  but  there  was  no  direct  evidence  of  authority  under  seal. 
The  judge  left  it  to  the  jury  to  say  whether  they  inferred  an  authority, 
and  did  not  tell  them  that  an  authority  under  seal  was  necessary.  A 
motion  has  been  made  for  a  new  trial  for  misdirection  in  this  respect : 
but  we  are  all  of  opinion  that  the  rule  should  be  refused.  The  jury 
were  at  liberty  to  infer  any  possible  valid  authority :  and  we  cannot 
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assume  that  a  canal  company  may  not  be  incorporated  by  private  act 
of  parliament,  and  may  not  be  empowered  thereby  to  appoint  an  agent 
without  an  instrument  under  seal :  see  Rex  v.  Bigg,  8  P.  Wms.  419, 
♦8031  ^^*'"    [Keating,  J. — Suppose  the  son  had  signed  *the  deed 

•^  without  the  authority  of  his  father,  and  the  father  had  after- 
wards said,  ^^  I  acknowledge  this  to  be  my  deed,  and  deliver  it  as  my 
deed,"  would  not  that  do  ?  The  operative  part  of  the  ceremony  is  the 
delivery.  Williams,  J. — Signature  is  not  essentially  necessary  to  a 
deed.  That  was  one  of  the  grounds  upon  which  we  refused  the  rule  on 
the  other  point.     The  essence  is  the  delivery.] 

Collier,  Q.  C,  in  support  of  his  rule. — The  execution  of  the  deed  by 
the  defendant  is  directly  put  in  issue  upon  the  record.  The  evidence 
was,  that  the  defendant's  son,  in  the  father's  absence,  signed  the  deed, 
not  in  the  name  of  his  father,  but  thus, — ''  John  William  Foulkes  for 
Thomas  Foulkes."  It  was  then  sought  to  prove  the  execution  of  the 
deed  by  the  defendant's  admission  that  *^  he  authorized  his  son  to  exe- 
cute the  deed,  and  that  he  adopted  it."  It  is  submitted,  upon  the 
authorities  cited  on  the  motion,  that  there  was  no  evidence  to  sustain 
the  issue.  In  Berkeley  v.  Hardy,  5  B.  &  C.  855  (E.  C.  L.  R.  vol.  11), 
8  D.  &  R.  102  (E.  C.  L.  R.  vol.  16),  where  an  indenture  was  made  be- 
tween ^^  A.,  for  and  on  behalf  of  B.,  on  the  one  part,  and  C.  on  the 
other  part,"  A.  being  thereunto  authorized  by  writing  under  B.'s  hand, 
but  not  under  seal^  and  A.  executed  the  deed  in  his  own  name, — it  was 
held  that  B.  could  not  maintain  covenant  on  the  deed,  although  the 
covenants  were  expressed  to  be  made  by  C.  to  and  with  B.  Abbott, 
C.  J.,  said:  '^I  am  not  aware  of  any  instance  in  which  the  court,  upon 
the  production  of  an  instrument  insufficient  to  support  an  action  founded 
upon  it,  has  presumed  the  existence  of  another  deed  which  would  be 
sufficient."  In  Abbott  v.  Plumbe,  1  Dougl.  216,  in  an  action  on  a  bond, 
proof  of  the  acknowledgment  of  the  obligor  was  held  not  to  supersede 
the  necessity  of  calling  the  subscribing  witness.  Admissions  of  a  party 
*8041   ^^^^  ^^  executed  a  *deed  are  clearly  not  evidence  that  he  did 

J  execute  it.  [Erlb,  C.  J. — The  reason  why  it  was  formerly  held 
that  the  attesting  witness  must  be  called,  was,  that  the  parties  had 
agreed  that  that  should  be  the  only  mode  of  proving  their  execution  of 
the  instrument.  Keating,  J. — Suppose  the  defendant,  when  the  deed 
was  shown  to  him  by  Pinniger,  had  merely  said,  ^'  I  adopt  the  deed,  and 
now  deliver  it,"  would  not  that  have  been  sufficient  r]  No.  There 
must  be  actual  delivery.  If  the  defendant  had  been  present,  and  saw 
his  son  deliver  the  deed,  that  might  have  done.  [Erle,  G.  J. — Does 
not  an  acknowledgment  that  the  party  is  bound  by  the  deed, — the  deed 
being  present, — amount  to  a  delivery?  Williams,  J. — **A8  a  deed 
may  be  delivered  by  words  without  deeds,  so  may  it  also  be  delivered 
by  deeds  without  words :"  Sheppard's  Touchstone,  8th  edit.  58.1  In 
Gall  t;.  Dunning,  4  East  58,  it  was  held  that  the  answer  of  the  obligor 
of  a  bond  to  a  bill  filed  for  a  discovery,  in  which  he  admitted  the  bond 
to  have  been  executed  by  him,  was  only  secondary  evidence,  and  could 
not  be  received  as  evidence  per  se  of  the  execution,  without  showing 
that  due  diligence  had  been  used  to  discover  who  the  subscribing  witness 
was,  who  was  alleged  to  be  unknown.  Here,  the  execution  of  the  deed 
bv  the  defendant  is  the  very  matter  in  issue.  In  Whyman  v.  Garth,  8 
Exch.  808,t  Pollock,  G.  B.,  says :  "  Here,  on  the  pleadings,  the  de- 
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fendant  has  put  the  execution  of  the  deed  in  issue,  and  he  is  called 
and  compelled  as  a  witness  to  prove  the  fact.  How  can  that  be 
put  reasonably  as  a  waiver  of  the  agreement  not  to  give  the  deed 
in  evidence  without  calling  the  attesting  witness?"  [Willes,  J. — 
Do  you  contend  that  the  defendant's  admission  is  no  evidence  ?]  None 
upon  the  issue  on  non  est  factum.  Pennefather,  C.  J.,  in  Lord  Gosford 
V.  Robb,  says :  *^  It  is  a  rule,  if  a  deed  under  seal  be  executed  by  an  agent, 
*the  deed  appointing  him  agent  must  be  produced  and  proved,  p^sqac 
and  it  would  be  breaking  through  that  rule  if  we  acceded  to  the  ^ 
setting  aside  this  verdict.  It  is  said  because  Lord  Gosford  by  some 
acknowledgment  recognised  the  lease,  the  judge  should  have  told  the 
jury  there  was  sufficient  evidence  of  the  existence  of  a  power  of  attor- 
ney :  no  admission  of  a  party  can  be  received  in  evidence  in  substitution 
for  what  would  be  otherwise  required  as  proof  of  the  execution  of  a 
deed."  [Erle,  C.  J. — With  all  deference  to  the  learned  judges  who 
decided  that  case,  I  must  say  I  do  not  quite  apprehend  the  force  of  it.] 
The  same  learned  judge,  in  a  subsequent  case, — Lawless  v.  Queale,  o 
Irish  Law  Rep.  382, — thus  deals  with  Slatterie  v,  Pooley :  "  Slatterie 
r.  Pooley  is  the  next  case,  and  appears  to  be  the  leading  one  in  support 
of  the  doctrine  that  a  parol  admission  by  a  party  to  a  suit  is  always 
receivable  as  evidence  against  him,  although  it  relates  to  the  contents 
of  a  deed  or  other  written  evidence,  and  even  though  it»  contents  be 
directly  in  issue  in  the  cause.  I  cannot  subscribe  to  what  was  said  by 
Parke,  B.,  in  that  case,  though  it  is  added  that  Lord  Abinger  (who  did 
not  hear  the  arguments)  concurred.  The  doctrine  there  laid  down  is  a 
most  dangerous  proposition :  by  it  a  man  might  be  deprived  of  an  estate 
of  10,000{.  per  annum,  derived  from  his  ancestors  by  regular  family 
deeds  and  conveyances,  by  producing  a  witness,  or  by  one  or  two  con- 
spirators, who  might  be  got  to  swear  they  heard  defendant  say  he  had 
conveyed  away  his  interest  therein  by  deed,  had  mortgaged,  or  otherwise 
encumbered  it ;  and  thus  by  this  facility  so  given  the  most  open  door 
would  be  given  to  fraud,  and  a  man  might  be  stripped  of  his  estate 
through  this  invitation  to  fraud  and  dishonesty.  It  is  said  it  is  evi- 
dence against  the  person  himself  who  made  the  admission,  and  that  there 
is  no  danger  of  untruth  in  what  a  man  ^admits  against  himself.  r«QA/» 
Supposing  the  admission  to  be  proved,  is  there  no  danger  of  mis-  ^ 
take  or  misconception  of  the  contents  of  a  written  instrument  ?  It  may 
be  long  and  difficult :  one  part  or  clause  may  explain  or  qualify  another ; 
an  unprofessional  or  ignorant  man  may  be  led  to  believe  it  may  be  so 
and  so,  whereas  the  real  and  true  meaning  may  be  the  very  reverse,  or 
something  very  different:  but,  produce  the  deed  or  writing;  litera 
scripta  manet ;  on  which  side  is  the  security,  and  why  depart  from  the 
rule,  that,  if  you  want  to  give  evidence  of  the  contents  of  a  writing, 
the  writing  itself  must  be  produced  ?  Is  there  no  danger  of  untruth  or 
misrepresentation  when  used  against  the  party  making  the  admission  ? 
That  is  the  ground  put  by  Parke,  B.,  and  in  which  I  cannot  agree,  when 
I  know  by  experience  how  easy  it  is  to  fabricate  admissions,  and  how 
impossible  to  come  prepared  to  detect  the  falsehood.  Why  are  writings 
prepared  at  all,  but  to  prevent  mistakes  and  misrepresentations  7  And, 
why,  having  taken  that  precaution,  with  such  writing  at  hand,  and  capa- 
ble of  being  produced,  is  the  same  to  be  laid  aside,  and  inferior  and  less 
satisfactory  evidence  resorted  to  ?    If  you  are  at  liberty  to  give  parol 
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evidence  of  the  contents  of  a  writing,  you  run  the  risk  of  introducing 
parol  evidence  to  vary  or  contradict  the  written  evidence.  Is  that  the 
law?  Certainly  not."  The  language  of  Parke,  B.,  in  Hunter  v.  Par- 
ker, 7  M.  &  W.  843,f  is  express,  that  a  power  to  execute  a  deed  can 
only  be  given  by  deed,  and  that  a  parol  authority  or  a  parol  ratification 
amounts  to  nothing.  Even  supposing  the  admission  had  been  in  these 
terms,  '^  I  executed  a  deed  authorizing  my  son  to  execute  the  deed  for 
me,"  it  would  not  have  dispensed  with  the  necessity  of  producing  the 
deed.  [Williams,  J. — I  am  strongly  inclined  to  think  that  that  which 
utofiiTi  took  place  here  amounted  to  a  second  delivery  of  the  deed.  *In 
^"'-1  Hudson  V.  Revett,  5  Bingh.  368  (E.  C.  L.  R.  vol.  15),  2  M.  &  P. 
663,  the  defendant  executed  a  deed  conveying  his  property  to  trustees 
to  sell  for  the  benefit  of  creditors,  the  particulars  of  whose  demands 
were  stated  in  the  deed :  a  blank  was  left  for  one  of  the  principal  debts, 
the  exact  amount  of  which  being  subsequently  ascertained  was  inserted 
in  the  blank  the  next  day  in  the  defendant's  presence  and  with  his 
assent ;  and  the  defendant  afterwards  recognised  the  deed  as  valid,  in 
various  ways,  particularly  by  being  present  when  it  was  executed  by  his 
wife,  and  by  joining  her  in  a  fine  to  enure  to  the  uses  of  the  deed.  It 
was  objected  on  the  part  of  the  defendant  that  the  deed  was  void ;  and 
the  following  passage  was  cited  from  Bull.  N.  P.  267, — ''  If  there  be 
blanks  left  in  an  obligation  in  places  material,  and  filled  up  afterwards 
by  the  assent  of  parties,  yet  is  the  obligation  void,  for  it  is  not  the  same 
contract  that  was  sealed  and  delivered :  as,  if  a  bond  were  made  to  C, 
with  a  blank  left  after  for  his  Christian  name  and  for  his  addition, 
which  is  afterwards  filled  up."  But  Holroyd,  J.,  in  summing  up  told 
the  jury  that  it  did  not  appear  in  the  passage  cited  that  the  alteration 
was  made  in  the  presence  of  the  party ;  but  that,  if  in  such  a  case  there 
wan  that  which  amounted  to  a  redelivery,  and  showed  that  the  party 
meant  the  deed  should  be  acted  on  in  its  altered  state,  the  alteration 
being  made  in  his  presence  would  amount  to  a  redelivery,  and  the  deed 
would  be  his  in  its  altered  state.  He  referred  to  Qoodright  d.  Carter 
V.  Straphan,  Cowp.  201,  where  the  redelivery  by  a  feme,  after  the  baron's 
death,  of  a  deed  delivered  by  her  whilst  covert,  was  held  a  sufficient 
confirmation  of  the  deed  to  bind  her  without  re-execution  or  re-attesta- 
tion ;  and  said  that  circumstances  alone  might  be  equivalent  to  a  re- 
delivery. Then,  observing  on  the  fact  that  the  blank  in  the  present 
*S<(\9r\  ^^®  ^^^'  according  to  a  previous  arrangement,  *been  filled  up 
^  in  the  defendant's  presence,  and  with  his  consent,  that  he  had 
afterwards  assisted  at  and  sanctioned  the  execution  of  the  deed  by  his 
wife,  and  had  acted  upon  it  as  a  valid  instrument, — he  said,  that,  unless 
the  jury  disbelieved  the  evidence,  there  was  abundant  ground  for  their 
considering  the  deed  as  the  deed  of  the  defendant.  The  jury  having 
found  for  the  defendant,  the  ruling  of  the  learned  judge  was  upheld  by 
the  court.  That  case  was  cited  and  approved  by  the  Court  of  Exche- 
quer in  Hibblewhite  v.  M'Morine,  6  M.  &  W.  200,  215. f]  The  ground 
of  the  decision  there  was,  that  the  deed  was  not  a  perfect  deed  until 
the  sum  had  been  ascertained  and  inserted. 

Erle,  C.  J. — ^I  am  of  opinion  that  this  rule  should  be  discharged. 
Looking  at  the  authorities  which  have  been  adverted  to, — ^Doed.The 
Birmingham  Canal  Company  v.  Bold,  11  Q.  B.  127  (E.  C.  L.  R.  vol.  63), 
and  the  other  cases, — I  am  clearly  of  opinion  that  the  admission  of  the 
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defendant  is  always  evidence  to  prove  everything  that  he  intended  to 
admit.  Whether  the  construction  to  be  put  on  the  conversation  which 
took  place  between  the  defendant  and  Mr.  Pinniger  be  such  as  has  been 
contended  by  Mr.  Smith  or  by  Mr.  Collier^  it  is  unnecessary  for  us  to 
decide,  because,  the  issue  being  whether  the  deed  was  the  deed  of  the 
defendant  or  not,  I  am  clearly  of  opinion  that  the  evidence  showed  such 
facts  as  amounted  to  a  delivery  by  him  of  the  deed  as  his  deed.  It  was 
shown  to  him  as  his  deed,  and  he  recognised  and  adopted  it  as  a  valid 
deed. 

Williams,  J. — I  also  am  of  opinion  that  the  rule  should  be  discharged. 
As  to  the  first  point,  I  agree  that,  if  the  evidence  had  been  that  the 
defendant  had  said,  ^'  I  authorized  my  son  by  deed  to  execute  the  deed 
for  me,"  that  would  have  been  good  evidence  *that  the  defendant  .r^sOAo 
intended  to  admit  that  he  executed  the  deed  by  the  hands  of  his  ^ 
son.  But,  whether  or  not  the  words  he  used  were  tantamount  to  that, 
it  is  quite  unnecessary  to  give  any  opinion,  because  I  agree  with  my 
Lord  that  there  was  evidence  here  of  a  second  delivery^  The  deed 
having  been  executed  by  the  son  in  his  own  name,  thus, — ^^  John  Wil- 
liam Foulkes  for  Thomas  Foulkes," — it  was  brought  into  a  room  in 
which  the  defendant  was,  and,  the  deed  being  shown  to  him,  he  was 
asked  whether  his  son  had  authority  to  execute  it  for  him  and  whether 
he  adopted  the  signature,  and  the  defendant  answered  that  his  son  had 
authority  and  that  he  adopted  the  deed  as  his :  and  there  was  proof 
that  he  subsequently  acted  as  if  the  deed  was  a  valid  deed.  This  clearly 
amounted  to  a  second  delivery.  It  has  long  been  established  that  to 
constitute  a  delivery  it  is  not  necessary  that  the  party  should  take  the 
document  in  his  hand  and  say,  '^  I  deliver  this  as  my  act  and  deed." 
Anything  to  show  that  he  treated  the  deed  as  his  deed  is  enough. 
Several  cases  are  put  in  Sheppard's  Touchstone,  8th  edit.  p.  58,  mostly 
taken  from  Lord  Coke ;  amongst  others, — "  If  the  deed  be  sealed  and 
lying  in  a  window  or  on  a  table,  and  I  use  these  or  the  like  words, 
*  There  it  is:  take  it  as  my  deed,'  this  is  a  good  delivery,  and  doth  per- 
fect the  deed ;  for,  as  the  deed  may  be  delivered  by  words,  without 
deeds,  so  may  it  also  be  delivered  by  deeds,  without  words."  Here  it 
is  plain  upon  the  evidence  that  the  deed  being  in  the  room  and  already 
sealed,  and  his  name  being  a£Sxed  to  it,  the  defendant  in  effect  says,  *'  I 
recognise  that  as  my  deed."  The  case  of  Hudson  v,  Revett,  5  Singh. 
868  (E.  G.  L.  R.  vol.  15),  2  M.  &  P.  668,  as  recognised  by  Lord  Wens- 
leydale  in  Hibblewhite  v.  M'Morine,  6  M.  &  W.  200,t  shows  that  there 
vras  abundant  evidence  to  prove  the  a£Brmative  of  the  issue. 

*WiLLE8,  J. — I  did  not  hear  the  whole  of  the  argument.(a)  r^oi  a 
But,  so  far  as  I  ought  under  those  circumstances  to  express  an  ^ 
opinion,  I  concur  with  my  Lord  and  my  Brother  Williams  in  thinking  there 
was  ample  evidence  of  delivery. 

Keating,  J. — I  retain  the  opinion  I  expressed  at  the  trial,  that  there 
was  evidence  that  the  defendant  executed  the  deed.  First,  there  was  an 
admission  by  the  defendant  that  he  had  given  authority  to  his  son  to 
execute  the  deed  in  his  name.  I  had  in  my  mind  the  case  of  Doe  d. 
The  Birmingham  Canal  Company  t;.  Bold,  11  Q.  B.  127  (E.  C.  L.  R. 
vol.  68),  from  the  judgment  of  the  court  in  which  case  it  is  to  be  gathered 
tbftt  they  thought  a  sufBcient  authority  might  be  inferred  from  the  de- 

(a)  His  Lordahip  wm  engsgod  in  the  Diroroe  Court. 
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fendant's  admissions.  But,  whether  or  not  the  words  here  used  by  the 
defendant  justified  the  inference  which  the  jury  drew  from  them,  I  am 
clearly  of  opinion  that  there  was  evidence  of  a  suflScient  delivery  of  the 
deed  by  the  defendant  to  bind  him.  The  deed  being  present  and  seen 
by  the  defendant,  he  deliberately  adopts  the  act  of  his  son.  But  the 
evidence  does  not  stop  there.  It  was  proved  that  the  defendant  after- 
wards took  an  active  part  in  directing  the  proceedings  under  this  very 
deed.  ^  It  was  clear  from  his  statements  and  his  acts  that  he  intended 
to  acknowledge  the  deed  as  his  deed.  That  amounts  to  a  delivery  in 
law,  and  is  evidence  upon  non  est  factum.  There  is  a  case  to  which  I 
may  refer  as  having  some  bearing  upon  this  point,  viz.  the  case  of  The 
King  V.  The  Inhabitants  of  Longnor,  4  B.  &  Ad.  647  (E.  C.  L.  R.  vol. 
24).  There,  it  was  necessary  to  prove  the  execution  of  an  indenture 
of  apprenticeship.  The  pauper  and  his  father  (neither  of  whom  could 
*8111  ^^^^^)  ^^^  directed  an  attorney  to  sign  the  deed  '''for  them,  and 
-^  the  pauper  then  took  the  deed  to  his  master  and  delivered  it  to 
him,  and  served  under  it :  and  the  Court  of  King's  Bench  held  that  this 
was  a  sufficient  execution  and  delivery  of  the  deed  to  make  it  the  deed 
of  the  father,  because  it  might  be  inferred  that  the  attorney  had  been 
duly  authorized  to  execute  it  in  his  name.  The  evidence  of  delivery  in 
this  case  appears  to  me  to  be  much  stronger  than  the  evidence  waa 
there.  I  entirely  agree  with  the  rest  of  the  court  in  discharging  this 
rule.  Rule  discharged. 

Collier  asked  leave  to  appeal ;  but  the  court  declined  to  grant  it. 

Leave  to  appeal  refused. 
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♦THE    MERSEY  DOCKS  AND   HARBOUR    BOARD  v. 

CAMERON  and  Others.     Feb.  25. 


[*812 


The  truBtees  of  the  Birkenhead  Docks  were  empowered  by  yarioiis  acts  of  parliament  to  take 
landB  by  purchase,  Ac,  to  construct  works,  to  resell  or  lease  land  not  wanted,  to  impose 
(within  certain  limits)  such  rates  for  Tcssels  using  their  docks  as  they  might  think  proper, 
and  to  vary  those  rates,  and  to  lease  Ukeir  wharfs,  quays,  Ac.  They  were  also  empowered  to 
borrow  money  on  the  security  of  the  rates.  All  sums  receired  from  rates  or  the  sale  or  rents 
of  land  were  to  be  laid  out  by  them  in  defraying  the  costs  of  the  works,  paying  oflScers  and 
serTants,  carrying  the  acts  into  execution,  and  paying  the  interest  and  principal  of  moneys 
borrowed.  The  Court  of  Queen's  Bench  held,  in  the  case  of  The  Trustees  of  the  Birkenhead 
Docks  r.  The  Oyerseers  of  Birkenhead,  2  Ellis  A  B.  148,  that  the  trustees  were  rateable  to 
the  poor  in  respect  of  their  premises. 

The  Mersey  Docks  and  Harbour  Board,  under  a  series  of  acts  containing  very  similar  pro- 
visions, were  held  by  the  Court  of  Common  Pleas  in  The  Mersey  Docks  and  Harbour  Board 
V.  Jones,  6  C.  B.  N.  S.  114, — in  deference  to  a  previous  decision  of  the  Court  of  Queen's 
Bench,  upon  a  ease  stated  by  the  sessions  (The  King  v.  The  Inhabitants  of  Liverpool,  7  B. 
A  C.  61,  9  D.  A  R.  780), — not  to  be  rateable  in  respect  of  their  premises. 

By  the  Birkenhead  Docks  Act,  1855,  18  A  19  Vict.  e.  elxxl,  all  the  works,  Ac,  and  all  the 
estate,  Ac ,  of  the  Birkenhead  Docks  were  transferred  to  and  vested  in  the  corporation  of 
Liverpool,  auhjeet  to  the  liabilittet  created  by  act  of  parliament.  And  by  a  subsequent  act, 
20  A  21  Vict.  c.  clxii.,  the  Liverpool  Docks  estate,  and  all  property  held  by  or  in  trust  for 
the  trustees  of  the  Liverpool  Docks  under  the  acts  before  mentioned,  were  vested  in  the 
Mersey  Docks  and  Harbour  Board,  **  but  subject  to  all  charges  and  liabilities  affecting  the 
same :" — 

Held,  by  the  minority  of  the  eonrty  that,  whether  or  not  the  Mersey  Docks  Board  were 
exempted  from  liability  to  be  rated  to  the  poor  in  respect  of  their  occupation  of  the  Birken- 
head Docks,  by  reason  of  their  occupation  not  being  a  beneflcial  one,  the  exemption  furnished 
only  a  ground  of  appeal  to  the  quarter  sessions  against  the  rate,  and  not  ground  for  an  action 
in  respect  of  a  levy  made  to  enforce  the  rate, — Willes,  J.,  intimating  a  doubt  (though  dis- 
claiming any  intention  to  give  a  final  opinion-  upon  the  point)  "  whether  the  statutory  avowry 
could  be  proved,  where  there  was  an  absolute  exemption  from  the  rate." 

This  was  an  action  of  replevin  brought  by  the  plaintiffs  against  the 
defendants  for  the  taking  and  detaining  of  certain  goods  and  chattels 
of  the  plaintiffs. 

The  following  case  was  stated  pursuant  to  the  Common  Law  Proce- 
dure Act,  1852: — 

All  the  acts  of  parliament  relating  to  the  Liverpool  and  Birkenhead 
Docks  and  the  Birkenhead  Dock  Company  were  to  be  referred  to  as 
part  of  the  case.  Those  relating  to  the  Liverpool  Docks  are  twenty- 
two  in  number,  and  Form  a  series  extending  from  the  8th  of  Queen 
Anne  to  the  21st  year  of  the  reign  of  Her  present  Majesty,  both  inclusive. 
Those  relating  to  the  Birkenhead  Docks  and  Birkenhead  Dock  Com- 
pany respectively  are  thirteen  in  number,  commencing  with  the  7  &  8 
Vict.  c.  Ixxix.,  and  ending  with  the  18  &  19  Vict.  c.  clxxi. 

By  rates  made  for  the  relief  of  the  poor  of  the  township  of  Birken- 
head and  for  various  other  purposes,  the  Mersey  Docks  and  Harbour 
Board  (hereinafter  called  the  plaintiffs)  were  in  May,  1858,  assessed'  in 
*the  sum  of  1672.  10«.  in  respect  of  the  annual  value  of  the  dock  r^coi  o 
estates  within  the  said  township  vested  in  them,  according  to  the  ^ 
following  schedule : — 
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I>eicripUoQ  of  propeKj  nt«d. 


Offices 

Offices  and  store-room  and  land,  work- 
shops, mortar-mill,  and  steam-engine  and 
macbineYy 

Enclosed  and  unenclosed  land  ooeupied  by 
pipes,  drying-kiln,  and  cranes 

13  warehouses,  timber-shed,  and  land  con- 
nected therewith,  and  one  shed 

Egerton  and  Morpeth  Docks,  part  of  great 
float,  graying  dock,  gridiron  and  cranes,  and 
buildings  on  South  Resenre 


Name  or  rituatlon  of 
property. 


Canning  Street  •    .    .    . 

Dock  Qnay 

Poolsido 

Poolside 

Poolsido 


lute  at  (hi. 
in  Um  poQod. 


£ 
1 


«. 

3 


0 


4     12 


7     10 


46      2 


108 


0 

6 


£l«7     10 


The  plaintiffs  were  in  November,  1858,  further  assessed  in  the  sum  of 
235Z.  2«.  in  respect  of  the  annual  value  of  the  dock  estates  within  the 
said  township  vested  in  them,  according  to  the  following  schedule : — 


Description  of  property  rated. 


Offices 

Offices,  store-room,  steam-engine,  mortar- 
mills,  workshops,  land 

Steam-engine,  mortar-mills,  yard,  lime-kiln, 
and  land 

Stable 

Enclosed  land  occupied  by  stone,  Ac,  and 
unenclosed  land  and  drying-kiln 

14  warehouses,  wharf,  cranes,  one  shed  .    . 

Timber-sheds,  land,  and  steam-engine    .     . 

Egerton  and  Morpeth  Docks,  graring-dook, 
gridirou,  sheds,  and  cranes  on  Dock  Qnay, 
land  on  ditto  called  the  South  Resenre,  within 
the  township 


Name  or  sltuatton  of 
property. 


Canning  Street  .    .    . 

West  of  Egerton  Dock 

On  the  South  Reserro 
Neptune  Street  .    .    . 


Poolside 
Poolside 


Poolside 


Rate  at  Bd. 
in  ibepoeiid. 

£ 

1 

e. 
10 

d. 

8 

7 

IS 

4 

6 

8 

6 

4 

0 

4 
49 
21 

19 
0 

4 
8 
0 

144 

2   ;   8 

£235 

2 

0 

*ft141       *The  township  of  Birkenhead,  in  the  County  of  Chester,  was 
•J   placed  under  the  management  of  public  commissioners  (since  in- 
corporated), under  the  title  of  '^  The  Birkenhead  Improvement  Commis- 
sioners/' by  an  act  of  parliament  of  3  &  4  W.  4,  c.  Ixviii. 

In  the  year  1844,  an  act  (7  &  8  Vict.  c.  Ixxix.)  was  passed,  intituled 
^'  An  Act  for  constructing  tidal  basins,  a  dock,  and  other  works  at 
Birkenhead,  in  the  county  of  Chester,  and  for  other  purposes  :*'  and  it 
was  thereby  enacted  that  the  commissioners  constituted  under  the  act  of 
the  3  &  4  W.  4,  c.  Ixviii.,  should  be  commissioners  for  carrying  that  act 
into  execution,  and  should  be  called  ^^  The  Commissioners  of  the  Bir- 
kenhead Docks,'*  and  should  have  authority  to  construct  tidal  basins,  a 
dock,  and  other  works,  and  to  purchase  lands  for  those  purposes,  and  to 
borrow  on  the  credit  of  the  rates  and  tolls  by  that  act  granted,  and  of 
any  property  vested  in  the  said  commissioners  by  virtue  of  that  act,  a 
sum  not  exceeding  400,000/.;  and  as  a  security  the  commissioners 
might  assign  over  the  said  rates,  tolls,  and  property,  or  any  part  thereof, 
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to  any  person  advancing  or  lending  the  same  money,  by  way  of  mort- 
gage, in  the  manner  and  form  therein  directed  and  provided,  and  subject 
and  according  to  the  provisions  and  true  intent  and  meaning  of  the  act 
in  that  behalf.  The  material  clauses  of  the  last-mentioned  act  with 
reference  to  the  liability  of  the  commissioners  to  be  rated  to  the  poor- 
rate  in  respect  of  the  premises  in  their  possession  under  the  act,  are 
set  out  in  the  case  of  The  Birkenhead  Dock  Trustees  v.  The  Birkenhead 
Overseers,  2  Ellis  &  B.  148,  which  case  is  hereinafter  referred  to. 

By  an  act  of  the  8  &  9  Vict.  c.  iv.,  intituled  ''  An  act  for  the  con- 
struction of  a  dock,  wharf,  walls,  and  other  works  by  the  Birkenhead 
Dock  Commissioners,  at  Birkenhead,  in  the  county  of  Chester,  additional 
powers  *were  given  to  the  said  dock  commissioners,  enabling  r^oir 
them  to  make  a  floating-dock  and  other  works,  and  to  borrow  a  ^ 
further  sum  of  money  not  exceeding  600,000Z.  on  mortgage  as  aforesaid. 

By  an  act,  10  &  11  Vict.  c.  cclxiv.,  intituled  "An  act  to  authorize 
the  Birkenhead  Dock  Commissioners  to  construct  an  additional  dock  and 
other  works  at  Birkenhead,  in  the  county  of  Chester,  and  for  other  pur- 
poses," and  by  the^lO  k  11  Vict,  c.cclxv.,  intituled  ^' An  act  to  alter 
and  amend  the  acts  relating  to  the  Birkenhead  Commissioners'  Docks, 
and  to  make  further  provision  with  respect  to  the  construction  of  sea 
or  wharf  walls  along  the  Wallasey  Pool,  and  for  other  purposes,"  addi- 
tional powers  were  conferred  upon  the  said  commissioners. 

By  another  act,  the  11  &  12  Vict.  c.  cxliv.,  intituled  "  An  act  to  alter 
and  amend  the  several  acts  relating  to  the  Birkenhead  Commissioners' 
Docks,  and  to  transfer  the  several  powers  of  the  said  commissioners  to 
a  corporate  body,  to  be  intituled  *The  Trustees  of  the  Birkenhead 
Docks,'  and  for  other  purposes,"  the  several  rights,  duties,  powers,  au- 
thorities, privileges,  and  immunities  conferred  upon  the  said  dock  com- 
missioners by  the  former  acts,  for  carrying  into  execution  the  several 
purposes  and  provisions  of  the  said  former  acts  and  that  act,  were  vested 
in  certain  persons  thereby  incorporated  by  the  name  of  ^^  The  Trustees 
of  the  Birkenhead  Docks." 

By  an  act  of  8  &  7  Vict.  c.  Ix.,  a  company  called  "  The  Birkenhead 
Dock  Company"  was  incorporated,  with  a  capital  of  1,000,000Z.,  divided 
into  shares,  and  with  powers  to  make  and  maintain  docks,  warehouses, 
and  other  works  at  Birkenhead :  and  by  the  following  acts,  viz.  11  Vict, 
c.  ix.,  intituled  *'  An  act  to  enable  the  Birkenhead  Dock  Company  to 
sell  or  lease  their  land,"  and  16  &  17  Vict.  c.  clxxvii.,  intituled  ''An  act 
to  *amend  the  acts  relating  to  the  Birkenhead  Docks  Company,  r^soi^ 
and  to  enable  the  company  to  make  a  railway  for  their  works,  ■- 
and  for  other  purposes,  and  of  which  the  short  title  is  '  The  Birkenhead 
Dock  Company's  Act,  1853,'  the  powers  of  that  company  were  in  vari- 
ous ways  amended  and  enlarged. 

By  articles  of  agreement  dated  the  16th  of  May,  1855,  and  made  be- 
tween the  trustees  of  the  Birkenhead  Docks,  the  Birkenhead  Dock 
Company,  and  the  corporation  of  Liverpool,  it  was  agreed  that  all  the 
property  as  therein  described  of  the  trustees  of  the  Birkenhead  Docks 
and  of  the  Birkenhead  Dock  Company  should,  subject  to  any  liabili- 
ties affecting  the  same,  be  purchased  by  and  transferred  to  and  vested 
in  the  corporation  of  Liverpool ;  and  by  the  act  of  18  &  19  Vict.  c. 
clxxi.,  shortly  called  "  The  Birkenhead  Docks  Act,  1855,"  that  agree- 
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ment  was  confirmed ;  and  it  was  enacted  by  as.  7,  8,  9,  and  10,  as 
follows : — 

Section  7.  "  Subject  to  the  provisions  of  this  act,  all  the  docks,  lands, 
and  buildings  of  or  to  which  the  trustees  were  immediately  before  the 
commencement  of  this  act,  by  virtue  of  the  trustees'  acts  or  any  of  them 
or  otherwise  howsoever,  seised,  possessed,  or  entitled  either  at  law  or  in 
equity,  and  the  caisson  belonging  to  those  docks,  are  by  this  act  trans- 
ferred to  and  shall  be  vested  absolutely  in  the  corporation,  but  never- 
theless upon  the  several  trusts  and  conditions,  and  to  and  for  the  several 
uses  and  purposes  upon,  to  and  for  which  the  trustees  were  heretofore 
seised  or  possessed  or  entitled  to  the  same  respectively,  and  iubjeet  to 
the  several  liabilities  created  by  act  of  parliament^  and  also  subject  and 
without  prejudice  to  the  several  leases  and  agreements  for  leases  speci- 
fied iq  the  first  schedule  to  the  agreement  for  transfer,  so  far  as  such 
leases  and  agreements  respectively  are  valid." 

*9M^  ^Section  8.  *' Subject  to  the  provisions  of  this  act,  all  the 
^  works,  lands,  and  buildings,  working  plant,  and  materials,  office 
furniture,  and  such  like  effects  of  the  company,  and  'all  the  estate,  right, 
title,  and  interest  of  the  company,  or  held  upon  trust  for  the  company, 
in  and  to  all  the  lands  (hereinafter  called  the  Herculaneum  lands)  which 
by  the  act  of  11  k  12  Vict.  c.  xlii.,  the  Herculaneum  Dock  Company 
were  authorized  to  sell  (being  lands  to  which,  as  appears  by  that  act,  the 
company  are  entitled),  are  by  this  act  transferred  to  and  shall  be  veste<l 
absolutely  in  the  corporation,  9vhjeet  to  liabilities  created  by  the  act  of 
parliament^  save  such  as  the  Herculaneum  lands  can  be  relieved  from 
under  the  said  act  of  11  &  12  Vict.  c.  xlii.,  and  subject  to  the  covenants 
referred  to  in  the  2d  section  of  that  act,  and  to  the  several  leases  and 
agreements  for  leases  specified  in  the  second  schedule  to  the  agree- 
ment for  transfer,  so  far  as  such  leases  and  agreements  respectively  are 
valid." 

Section  9.  '^  Provided  always  that  the  transfer  and  vesting  of  the 
company  respectively  shall  not  take  effect  until  the  delivery  by  the 
corporation  to  the  trustees  and  the  company  respectively  of  the  bonds 
of  the  corporation  to  be  as  by  this  act  provided  delivered  to  them 
respectively." 

Section  10.  ^*  Notwithstanding  such  transfer  and  vesting,  and  except 
only  as  is  by  this  act  otherwise  provided,  all  purchases,  sales,  convey- 
ances, leases,  mortgages,  bonds,  contracts,  agreements,  securities,  and 
other  acts  and  things  before  the  commencement  of  this  act  made,  done, 
entered  into,  executed,  or  instituted  under  or  by  virtue  of  the  recited 
acts  or  any  of  them,  or  with  reference  to  the  purposes  thereof  respec- 
tively, shall  be  as  good,  valid,  and  effectual  to  all  intents  and  purposes 
whatsoever  for,  against,  and  with  reference  to  the  trustees  and  the  com- 
*81R1  V^^y  ^respectively,  as  if  the  said  act  were  not  passed,  and  may 
^   be  proceeded  in  and  enforced  accordingly." 

The  said  bonds  were  shortly  afterwards  delivered  accordingly,  and 
the  said  property  became  vested  in  the  corporation  of  Liverpool. 

By  s.  16  of  the  same  act  it  was  further  enacted  as  follows : — 

^^From  and  after  the  commencement  of  this  act,  the  docks,  lands, 
buildings,  and  caisson  of  the  trustees,  and  the  undertaking  of  the  com- 
pany by  this  act  respectively  transferred  to  and  vested  in  the  corporation, 
shall  be  one  undertaking;  and  all  the  powers,  privileges,  and  authorities 
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of  the  corporation  under  this  act  shall  accordingly  extend  and  apply  to 
that  one  undertaking,  and  to  the  corporation  and  all  other  persons  res- 
pectively with  respect  to  the  same." 

By  88.  17,  18,  22,  and  27  of  the  same  act,  it  is  further  recited  and 
enacted  as  follows : — 

Section  17.  '^  And  whereas,  by  the  Liverpool  Dock  Act,  1851,  pro* 
vision  is  made  for  the  election,  nomination,  and  appointment  of  twenty- 
four  persons  to  be  a  committee  called  ^The  committee  for  the  affairs  of 
the  estate  of  the  trustees  of  the  Liverpool  Docks,*  which  committee,  when 
assembled,  or  any  seven  or  more  of  them,  shall  have,  use,  and  exercise 
exclusively  all  and  every  the  powers  and  authorities  in  relation  to  the- 
execution  and  carrying  into  effect  the  several  purposes  of  that  act  and 
the  Beveral  acts  therein  recited  (which  acts  relate  to  the  Liverpool  Docks) 
given  to  or  vested  in  the  trustees  of  the  Liverpool  Docks,  or  the  com- 
mittee, by  that  act  and  the  acts  therein  recited,  or  any  of  them,  or 
which  by  any  act  thereafter  to  be  passed  may  be  given  to  or  be  vested 
in  the  trustees  of  the  Liverpool  Docks,  or  the  committee :  And  whereas 
it  is  expedient  that  the  undertaking  of  the  corporation  under  this  act  so 
far  as  now  completed  *and  adapted  for  the  accommodation  of  r^o-ia 
shipping,  and  so  from  time  to  time  as  and  when  further  portions  ^ 
thereof  shall  be  so  completed  and  adapted,  should  be  managed  by  the 
said  committee  for  the  affairs  of  the  estate  of  the  trustees  of  the  Liver- 
pool Docks :  Be  it  therefore  enacted  that  so  much  and  such  parts  of  the 
undertaking  by  this  act  vested  in  the  corporation  as  are  now  completed, 
or  as  may  be  hereafter  completed,  shall,  as  and  when  the  same  are 
adapted  to  the  accommodation  of  shipping,  be  managed  by  the  said 
committee,  who  shall  have  and  exercise  all  such  rights,  powers,  and  au- 
thorities in  relation  thereto  as  if  the  same  undertaking  was  vested  in  the 
trustees  of  the  Liverpool  Docks  under  or  by  virtue  of  any  of  the  acts  re- 
lating to  those  trustees,  and  formed  a  part  of  their  estate." 

Section  18.  **  The  said  committee  shall  keep  separate  accounts  ot 
their  annual  receipts  arising  out  of  the  undertaking  of  the  corporation 
under  this  act,  and  of  their  annual  expenditure  in  relation  thereto,  which 
accounts  shall  be  open  to  inspection  at  all  reasonable  times  by  the  coun- 
cil of  the  borough  of  Liverpool,  or  any  committee  thereof,  or  by  any 
person  or  persons  appointed  by  them  to  inspect  the  same ;  and  such 
accounts  shall  be  annually  audited  in  like  manner  as  the  accounts  of  the 
trustees  of  the  Liverpool  Docks ;  and  the  annual  surplus  (if  any)  of  the  re- 
ceipts arising  out  of  said  the  undertaking,  over  and  above  the  expenditure 
connected  therewith,  shall  be  paid  over  by  the  committee  to  the  corpo 
ration,  and  shall  be  by  them  applied,  as  far  as  the  same  will  extend,  ii> 
and  towards  the  payment  of  the  interest  accruing  on  the  bonds  issued 
by  the  corporation  for  the  purposes  of  their  undertaking,  and  for  carry- 
ing the  same  into  effect,  and  in  relief  of  the  borough  fund,  so  long  aa 
such  bonds  shall  form  a  charge  thereon." 

^Section  22.  ^'  From  and  after  the  commencement  of  this  act,  r«ooQ 
and  until  parliament  shall  otherwise  provide,  all  the  powers  and  ■- 
provisions  of  the  recited  acts  respectively  with  respect  to  the  manage- 
ment of  the  undertaking  by  this  act  vested  in  the  corporation,  and  with 
respect  to  the  levying  of  tolls  and  dues,  and  with  respect  to  the  appoint- 
ment and  payment  or  officers  for  the  management  and  working  of  the 
undertaking,  and  with  respect  to  the  making  of  regulations  for  the  use 
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and  preservation  of  the  works  of  the  undertakings,  and  the  protection 
of  property  in  or  upon  the  same,  and  with  respect  to  the  making  of  by- 
laws, and  all  the  rights  and  authorities  of  the  trustees  and  the  company 
respectively  incidental  to  and  consequent  on  such  powers  and  provisions 
respectively,  shall  apply  to  the  undertaking  of,  and  shall  be  exerciseable 
and  may  be  had  and  enjoyed  by  the  said  committee  of  the  Liverpool 
Docks,  as  if  the  same  respectively  had  originally  been  conferred  on  and 
made  applicable  to  the  trustees  of  the  Liverpool  Docks  and  their  under- 
taking respectively :  Provided,  nevertheless,  that  all  liabilities  imposed 
upon  the  trustees  by  the  said  recited  acts  respectively  with  reference  to 
any  of  the  matters  aforesaid,  shall  apply  to  and  be  enforceable  against 
the  corporation.*' 

Section  27.  "  If  at  any  time  hereafter  the  trustees  of  the  Liverpool 
Docks  shall  be  authorized  by  parliament  to  become  the  purchasers  of 
the  undertaking  by  this  act  vested  in  the  corporation,  then  upon  being 
repaid  or  adequately  secured  the  repayment  of  all  moneys  expended  by 
them  in  the  purchase  or  completion  of  the  said  undertaking,  or  in  rela- 
tion thereto,  or  for  the  payment  of  which  they  shall  have  become  liable, 
and  being  paid  or  relieved  from  all  liability,  expense,  or  loss  incurred 
by  them  for  the  purposes  of  the  said  undertaking  or  incident  thereto, 
i^Qcyi-y  with  interest  thereon,  '''or  on  such  other  terms  as  may  be  mutu- 
-'  ally  agreed  upon,  and  approved  by  parliament,  the  corporation 
shall,  and  they  are  hereby  required  to  transfer  the  said  undertaking  as 
conferred  upon  the  corporation  by  this  act  to  the  said  trustees  of  the 
Liverpool  Docks,  together  with  all  their  powers,  rights,  privileges,  and 
authorities  in  relation  to  the  said  undertaking,  to  the  end  that  the  same, 
and  the  future  control  and  management  thereof,  may  thereafter  be  vested 
in  the  said  trustees  of  the  Liverpool  Docks,  as  part  of  the  dock  estate 
of  Liverpool." 

By  the  20  &  21  Vict.  c.  clxii.,  intituled  '*  An  act  for  consolidating 
the  docks  at  Liverpool  and  Birkenhead  into  one  estate,  and  for  vesting 
the  control  and  management  of  them  in  one  public  trust,  and  for  other 
purposes,'*  and  shortly  called  ''The  Mersey  Docks  and  Harbour  Act, 
1857,**  the  plaintiiTs  were  incorporated.  That  act  recites,  among  other 
things,  "  that  it  is  expedient  that  the  constitution  of  the  Liverpool  Dock 
trust  should  be  altered,  and  that  the  docks  of  Liverpool  and  Birkenhead, 
and  the  powers  in  relation  thereto  of  the  trustees  of  the  Liverpool  Docks 
and  of  the  corporation,  and  the  north  reserve  near  Birkenhead,  and  the 
observatory  and  landing-stage  belonging  to  the  said  corporation,  and 
the  control  over  pilotage,  harbour-lights,  and  other  matters  conducing 
to  the  safety  or  convenience  of  the  shipping  frequenting  the  port  of 
Liverpool,  should,  subject  to  the  provisions  of  the  said  Mersey  Conserv- 
ancy  Act,  and  of  this  act,  be  vested  in  a  new  trust ;  and  that  the  rights 
now  lawfully  exercised  by  the  trustees  of  the  Liverpool  Docks  and  by 
the  corporation,  of  levying  rates  and  dues  on  shipping  frequenting  the 
port  of  Liverpool,  or  on  goods  carried  in  such  shipping,  should  be  trans- 
ferred to  the  new  trust,  upon  such  terms  and  for  such  consideration  as 
*S221  ^^^  ^hereinafter  mentioned,  and  that  the  proceeds  of  such  rates 
^  and  dues  should  be  applied  to  the  benefit  of  the  port  of  Liverpool 
and  of  the  shipping  and  trade  of  the  said  port." 

By  sections  26,  30,  49,  50,  5l,  56,  59,  and  61  of  the  same  act  it  is 
enacted  as  follows : — 
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Section  26.  *'  All  such  estate  and  interest  in  the  docks,  buildings, 
and  other  property,  both  real  and  personal,  situate  at  Birkenhead  or 
elsewhere,  as  are  transferred  or  intended  to  be  transferred  to  the  corpo- 
ration of  Liverpool  by  The  Birkenhead  Docks  Act,  1855,  shall,  upon 
and  after  the  1st  day  of  January,  1858,  vest  in  the  board,  but  subject 
to  all  charges  and  liabilities  affecting  the  same." 

Section  30.  **  All  powers,  rights,  and  privileges  vested  in  or  exercis- 
able by  the  corporation  of  Liverpool,  the  Liverpool  Dock  Trustees,  the 
Liverpool  Dock  Committee,  or  any  of  such  authorities,  under  or  in  pur- 
f^uance  of  or  for  the  purpose  of  any  of  the  acts  mentioned  in  the  schedule 
hereto,  and  not  inconsistent  with  this  act,  shall,  from  and  after  the  1st 
day  of  January,  1858,  be  vested  in  and  exercisable  by  the  board." 

Section  49.  "  Subject  to  the  provisions  of  this  act,  the  board  shall 
stand  possessed  of  all  the  property,  powers,  rights,  and  privileges  hereby 
transferred  to  them,  upon  the  trusts  and  for  the  purposes  upon  and  for 
which  such  property,  powers,  rights,  and  privileges  were  holden  pre- 
vionslv  to  the  commencement  of  this  act." 

Section  50.  **  From  and  after  the  1st  day  of  January,  1858,  all  docks 
and  works  belonging  to  the  board,  and  all  docks  and  works  that  may 
hereafter  belong  to  the  board,  shall  be  deemed  to  constitute  one  estate 
only,  hereinafter  called  *  The  Mersey  Dock  Estate ;'  and  a  uniform  sys- 
tem of  management  shall  be  adopted  with  respect  to  the  whole  of  such 
Mersey  Dock  Estate." 

♦Section  51.  "The  board  shall  immediately  after  the  com-   r«ooQ 
mencement  of  this  act  proceed  with  the  construction  of  the  outer  >- 
works  at  Birkenhead,  referred  to  in  '  The  Birkenhead  Docks  Act,  1858,' 
with  a  view  to  the  completion  of  the  same  substantially  in  accordance 
with  the  plans  that  have  been  sanctioned  by  parliament." 

Section  56.  "  The  following  rules  shall  be  observed  by  the  board  with 
respect  to  the  moneys  received  by  them  under  this  act,  that  is  to  say, — 

^*  1.  The  conservancy  expenditure  shall  be  defrayed  out  of  the  con- 
'servancy  receipts : 

"  2.  The  pilotage  expenditure  shall  be  defrayed  out  of  the  pilotage 
receipts : 

"  8.  No  portion  of  the  conservancy  receipts  or  pilotage  receipts  shall 
be  applied  in  aid  of  the  general  expenditure : 

"  4.  No  sums  shall  be  payable  in  respect  of  docks  by  any  vessel  that 
does  not  use  the  same : 

*^  5.  Save  as  by  this  act  is  provided,  no  moneys  receivable  by  the 
board  shall  be  applied  to  any  purpose  unless  the  same  conduces  to  the 
safety  or  convenience  of  ships  frequenting  the  port  of  Liverpool,  or 
facilitates  the  shipping  or  unshipping  of  goods,  or  is  concerned  in  dis- 
charging a  debt  contracted  for  the  above  purposes." 

Section  59.  "  The  board  shall  render  to  parliament  as  soon  as  may 
be  after  the  24th  day  of  June  in  every  year  an  account  of  its  receipts 
during  the  preceding  year  ending  the  24th  of  June,  and  the  manner  in 
which  the  same  have  been  applied." 

Section  61.  ''  From  and  after  the  1st  day  of  January,  1858,  all  such 
provisions  contained  in  the  acts  specified  in  the  first  schedule  hereto,  or 
in  any  other  act,  as  are  inconsistent  with  this  act,  are  hereby  repealed." 

The  constitution  and  management  of  the  Liverpool  '''Dock  r«o24 
trust,  and  the  application  of  its  revenues,  will  appear  from  the  ^ 
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case  of  The  King  v.  The  Inhabitants  of  Liverpool,  7  B.  &  C.  61,  9  D. 
&  R.  780,  from  the  8th  year  of  Queen  Anne  to  the  date  of  that  case, 
being  shortly  prior  to  the  passing  of  the  next-mentioned  act.  That 
report,  so  far  as  the  case  stated  for  the  opinion  of  the  court  is  con- 
corned,  may  be  referred  to  as  part  of  this  case. 

Under  the  acts  of  6  G.  4,  c.  clxxxvii.,  and  the  14  &  15  Vict.  c.  Ixiv. 
(being  two  of  the  acts  comprised  in  the  said  series),  such  constitation 
was  altered  by  the  appointment  in  manner  directed  by  those  acts  of  the 
said  committee  called  '^  The  committee  for  the  affairs  of  the  estate  of 
the  trustees  of  the  Liverpool  Docks  ;*'  and  all  the  powers  and  authori- 
ties of  the  said  trustees  of  the  Liverpool  Docks  were  vested  in  such 
committee :  and  such  constitution,  so  altered  as  last  mentioned,  con- 
tinued until  all  the  powers  both  of  the  said  committee  and  trustees  were 
transferred  to  the  plaintiffs  by  the  act  of  the  20  &  21  Vict.,  as  herein- 
before mentioned. 

By  sections  in  the  Liverpool  Dock  acts  passed  after  the  8th  of  Anne 
hereinbefore  mentioned,  all  the  acts  in  the  said  series,  including  the  8th 
of  Anne,  are  directed  to  be  read  and  construed  as  one  act. 

After  the  passing  of  the  said  act  of  the  20  &  21  Vict.,  the  plaintiffs 
proceeded  with  the  construction  of  the  docks  at  Birkenhead ;  and  they 
are  still  incomplete. 

The  plaintiffs  manage  the  whole  dock  estates  now  vested  in  them  as 
one  estate,  by  their  servants  and  agents,  who  receive  and  account  for  to 
them  the  dues  and  other  moneys  arising  from  the  management  of  the 
said  estates ;  and  no  part  of  the  estate  and  premises  comprised  in  the 
above  schedules  is  let  off  to  other  persons,  nor  are  any  rents  paid  to  the 
plaintiffs  for  any  part  thereof. 

*^2^1       ^"^^^  present  bond  debt  of  the  plaintiffs  chargeable  on  the 
•J  rates  and  duties  levied  under  the  acts,  is,  and  at  the  respective 
times  of  the  making  the  said  assessments  was,  upwards  of  7,000,000L 
sterling. 

The  present  dock-rates  and  dues  were  before  and  at  the  time  of  the 
making  of  the  said  assessments,  and  still  are,  applied  to  public  purposes 
only,  and  according  to  the  directions  of  the  said  act  of  20  k  21  Vict.  c. 
clxii.  (The  Mersey  Docks  and  Harbour  Act,  1857),  and  the  other  acts 
of  earlier  date  herein  and  therein  referred  to ;  and  -no  member  of  the 
board  derives  any  private  advantage  or  emolument  whatsoever  from  the 
execution  of  the  trusts  of  the  dock  estates. 

All  the  docks,  sheds,  tramways,  railroads,  offices,  tenements,  and 
other  things  mentioned  in  the  above  schedules  were  made,  erected,  and 
provided  respectively  under  and  in  pursuance  of  the  said  several  acts 
of  parliament,  or  some  of  them  (except  the  said  act  of  1857),  and  they 
consist  partly  of  premises  which  before  the  passing  of  the  18  &  19  Vict, 
c.  clxxi.  were  the  property  of  and  in  the  possession  of  the  said  Birken- 
head Dock  trustees,  and  partly  of  premises  which  before  the  passing  of 
the  same  act  were  the  property  of  and  in  the  possession  of  the  said 
Birkenhead  Dock  Company ;  and  the  whole  of  the  said  premises  were 
used  at  the  times  of  the  said  assessments  solely  for  the  purposes  of  the 
dock  business,  and  are  not  used  for  any  other  purpose  whatever ;  and 
the  plaintiffs  individually  derive  no  personal  benefit  from  the  use  or 
occupation  of  any  part  thereof;  and  all  revenue  of  every  kind  derived 
by  them  from  any  part  of  the  property  is  carried  to  the  credit  of  the 
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general  dock  estate,  and  is  appropriated  and  applied  as  all  the  other 
dock-duea  and  proceeds  derived  from  the  rest  of  its  property,  are  in 
accordance  with  the  provisions  of  the  various  acts  of  parliament. 

♦On  the  28th  of  April,  1851,  the  trustees  of  the  Birkenhead  r+gog 
Docks  were  assessed  to  a  rate  made  for  the  relief  of  the  poor  of    »• 
the  township  of  Birkenhead,  in  respect  of  the  annual  value  of  their 
estates  within  the  township  of  Birkenhead,  as  follows : — 


t 

EsUmsUd  ralae. 

lUteable  Talne. 

Rate  at  ed.  in 
the  pound. 

Lionel  Goldsmid,  William  Bayley,  Jnn., 
and  others,  trastees  of  the-  Birkenhead 
Docks. 

Officee,  workshops,  and  premises      .     .     . 

£550 

£550 

£      «.       d, 
12     10      0 

The  trustees  gave  notice  of  appeal  against  the  rate,  upon  the  ground 
that  their  said  estates  were  not  rateable  to  the  relief  of  the  poor.  A 
special  case  was  stated  by  consent  and  bj  order  of  a  judge  under  the  12 
&  13  Vict.  c.  45,  for  the  opinion  of  the  Court  of  Queen's  Bench.  The 
case  was  argued  before  the  Court  of  Queen's  Bench  on  the  3d  of  June, 
1852,  when  the  court  gave  judgment  that  the  said  estates  of  the  Birken- 
head Dock  trustees  were  rateable  to  the  poor-rate.  The  case  is  correctly 
reported  in  2  Ellis  &  B.  148.  Judgment  in  accordance  with  the  decision 
of  the  Court  of  Queen's  Bench  was  afterwards,  on  the  18th  of  October, 
1852,  entered  by  the  court  of  quarter  sessions. 

The  questions  for  the  opinion  of  the  court  are, — Whether  the  said 
judgments  of  the  said  courts  of  quarter  sessions,  or  either  of  them,  are 
concjusive ;  and,  if  not,  whether  the  plaintiffs  are  rateable  to  the  relief 
of  the  poor  in  respect  of  the  property  enumerated  in  the  above  first 
schedule,  or  any  part  of  it ;  and,  if  they  are  not,  whether  the  present 
action  can  be  maintained. 

If  the  court  should  be  of  opinion  that  the  plaintiffs  *are  rate-  r^cooY 
able,  or  that  the  action  cannot  be  maintained,  then  judgment  is  ^ 
to  be  entered  for  the  defendants  for  such  sum  as  the  court  think  they 
were  entitled  to  distrain  for,  and  costs.  If  the  court  should  be  of  a 
contrary  opinion,  then  judgment  is  to  be  entered  for  the  plaintiffs  for 
82.  3«.  damages,  and  for  their  costs  of  suit. 

Sir  Fitzroy  Kellffj  Q.  C.  (with  whom  was  Quain)^  for  the  plaintiffs.(a) 
— It  is  not  proposed  to  question  the  decision  of  the  Court  of  Queen's 
Bench  in  the  case  of  The  Birkenhead  Dock  Trustees  v.  The  Overseers 
of  Birkenhead,  2  Ellis  &  B.  148  (E.  C.  L.  R.  vol.  75).  By  the  Birken- 
head Docks  Act,  1855  (18  &  19  Vict.  c.  clxxi.),  all  the  estate  and  inter- 
est of  the  Birkenhead  Docks  trustees  were  vested  in  the  corporation  of 
Liverpool,  subject  to  the  liabilities  created  by  act  of  parliament :  and 
by  the  Mersey  Docks  and  Harbour  Act,  1857  (20  &  21  Vict.  c.  clxii.), 

(a)  The  point  marked  for  argament  on  the  part  of  the  plaintiffB  was  ai  followi : — 

*•  The  plaintiffg  wUl  contend  that  the  Birkenhead  Docks  having  beeome  part  of  the  Liverpool 

Dock  estate  by  virtue  of  the  Mersey  Docks  and  Uarboar  Act,  1867,  are  not  rateable  to  the 

poor,  on  the  grounds  stated  in  The  King  v.  The  Inhabitants  of  Liverpool,  7  B.  A  C.  81  (£.  C. 

Ij.  B.  vol.  14),  9  D.  A  R  780  (£.  C.  L.  R.  vol.  22),  and  the  Mersey  Docks  and  Harbour  Board 

^  Jones,  3  C.  B.  N.  8.  114  (E.  C.  L.  R.  voL  98)." 
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the  Birkenhead  Docks,  as  well  as  the  Liverpool  Docks,  were  vested  in 
a  new  body  ^sailed  The  Mersey  Docks  and  Harbour  Board.  The  26th 
section  of  the  last-mentioned  act  enacts  that  '^  a1]  such  estate  and  inter- 
est in  the  docks,  buildings,  and  other  property,  both  real  and  personal, 
situate  at  Birkenhead  or  elsewhere,  as  are  transferred  or  intended  to  be 
transferred  to  the  corporation  of  Liverpool  by  the  Birkenhead  Docks 
Act,  1855,  shall,  upon  and  after  the  1st  day  of  January,  1858,  vest  in 
the  board,  subject  to  all  charges  and  liabilities  affecting  the  same/*  The 
♦8^81   ^^^^  *section  contains  similar  words  regarding  the  Liverpool 

^  Docks.  If  the  latter  docks  are  not  liable  to  be  assessed  to  the 
poor-rate,  neither  can  the  former  be.  By  s.  50  the  whole  of  the  docks 
are  amalgamated  and  placed  under  one  uniform  system  of  management 
By  s.  54:  power  is  given  to  the  board  to  vary  the  amount  of  rates  or 
dues ;  and  by  the  5th  article  of  s.  55,  which  directs  the  application  of 
the  moneys  received  by  them,  it  is  declared,  that,  ^^  save  as  by  this  act 
is  provided,  no  moneys  receivable  by  the  board  shall  be  applied  to  any 
purpose,  unless  the  same  conduces  to  the  safety  or  convenience  of  ships 
frequenting  the  port  of  Liverpool,  or  facilitates  the  shipping  or  unship- 
ping of  goods,  or  is  concerned  in  discharging  a  debt  contracted  for  the 
above  purposes."  It  is  submitted  that  the  words  of  the  26th  section, 
*'  subject  to  all  charges  and  liabilities  affecting  the  same,"  in  their  natu- 
ral and  strict  legal  and  technical  meaning  apply  to  the  charges  in  the 
nature  of  debts  and  seeurities  on  the  property  of  the  trustees  which  are 
referred  to  in  the  case.  A  poor-rate  is  not  a  charge  upon  the  land,  but 
a  charge  upon  an  individual  in  respect  of  his  occupation  of  the  land. 
In  Theed  v.  Starkey,  8  Mod.  314,  it  was  held  that  a  covenant  to  pay 
taxes  on  the  land,  does  not  extend  to  the  rates  to  church  and  poor,  these 
being  personal  charges.  The  like  was  held  in  Case  v.  Stephens,  Fitzgib. 
297,  where  Eyre,  G.  J.,  says :  "  The  poor  and  church  rates  are  taxes 
payable  in  respect  of  the  land,  but  they  are  not  payable  out  of  the  land, 
for,  the  personal  estate  only  is  subject  to  them,  whereas  the  land-tax 
does  immediately  charge  and  affect  the  land,  and  therefore  is  properly 
called  an  imposition  upon  the  land."  The  Stonehouse  Bridge  Case, 
cited  in  Gould  v.  Capper,  5  East  356  n.,  is  exactly  in  point.  That  was 
a  case  sent  up  from  the  court  of  quarter  sessions  in  Devonshire,  upon  a 
*8291   ^'^^^^^^^  concerning  the  validity  of  *a  poor-rate.     The  statute  7 

•J  G.  8,  c.  73,  for  building  Stonehouse  Bridge,  by  s.  19  exempted 
it  from  ^'  the  land-tax  or  any  other  public  or  parochial  rate  or  tax  what- 
soever;" and  by  s.  20  provided  that  certain  persons  and  their  heirs 
should  stand  seised  of  the  tolls  of  the  bridge  '^  to  the  same  uses,  trusts, 
and  estates,  and  subject  to  the  same  wills,  settlements,  limitations,  re- 
mainders, charges,  tenures,  rents,  and  encumbrances,"  as  the  ferry  was, 
in  lieu  of  which  the  bridge  was  erected :  and  it  was  held  that  the  word 
charges  only  extended  to  private  charges  on  the  estate.  To  render  a 
party  liable  to  be  assessed  as  occupier,  he  must  be  in  the  enjoyment  of 
the  immediate  profits  of  the  land :  The  Earl  of  Bute  v.  Grindall,  2  H. 
Bl.  265 ;  Bowls  v,  Gells,  2  Gowp.  451.  The  crown  is  not  liable  to  be 
assessed  to  poor-rate ;  but  Crown  land  may  in  many  cases  be  chargeable 
in  the  hands  of  tenants  or  servants,  which  would  not  be  the  case  if  it 
were  a  charge  on  the  land.  Poor-rate  clearly  never  could  have  been 
contemplated  as  falling  within  the  words  '^  charges  and  liabilities  affecting 
the  land,"  in  this  statute.     It  would  be  inconsistent  with  the  whole 
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scope  aud  object  of  the  act.  The  next  question  proposed  for  discussion 
is,  whether  the  liability  of  the  board  to  be  rated  can  be  tried  in  an  action 
of  replevin.  It  is  submitted  that  the  board  are  not  occupiers  within 
the  statute  48  Eliz.  c.  2,  and  these  docks  are  not  the  subject  of  a  rate 
within  that  statute.  [Erle,  G.  J. — ^Is  not  that  questioning  the  decision 
of  the  Court  of  Queen's  Bench  in  The  Birkenhead  Docks  Trustees  v. 
The  Overseers  of  Birkenhead,  2  Ellis  &  B.  148  (E.  G.  L.  R.  vol.  75)  ? 
WiLLES,  J. — The  principle  of  the  decisions  is,  that,  where  there  is  no 
liability  at  all,  no  possibility  of  making  a  good  rate,  replevin  is  the 
proper  remedy.  Here,  ihere  is  an  exemption.]  That  is  the  real  dis- 
tinction. [Williams,  J. — The  question  is,  whether  the  rate  unappealed 
against  is  a  conclusive  ^answer  to  the  action.]  Yes.  The  pur-  t^coqa 
poses  to  which  the  Birkenhead  trustees  were  bound  to  apply  the  ^ 
moneys  received  by  them  are  at  an  end.  It  is,  therefore,  immaterial  to 
inquire  whether  the  property  was  liable  to  be  rated  before  it  came  to  the 
possession  of  the  Mersey  Docks  trustees.  The  principle  which  will  be 
found  to  pervade  all  the  cases,  is,  that,  if  the  party  rated  is  not  an 
occupier,  or  the  property  is  not  rateable,  the  remedy  is  by  replevin  or 
by  action  of  trespass ;  but  that,  if  the  party  rated  is  an  occupier,  and 
the  property  in  respect  of  which  he  is  rated  is  property  in  respect  of 
which  the  liability  would  exist  but  for  some  special  exemption,  there  the 
remedy  is  by  appeal  to  the  quarter  sessions.  The  question  therefore  is. 
whether  the  board  were  occupiers  or  the  property  rateable  within  the 
words  of  the  statute.  By  the  1st  section  of  the  statute  of  Elizabeth, 
the  churchwardens  are  required  to  raise  a  fund  for  the  relief  of  the 
poor  *^  by  taxation  of  every  inhabitant,  parson,  vicar,,  and  other,  and  of 
every  occupier  of  lands,  houses,  tithes  impropriate,"  &c.«  in  the  parish  .* 
and  s.  19  gives  the  power  to  replevy.  These  plaintiffs  are  not  occupiers 
within  the  statute.  They  are  a  public  board,  appointed  for  public 
purposes,  having  no  power  to  apply  any  part  of  the  funds  raised  by 
them  otherwise  than  to  public  purposes.  In  Rowls  t;.  Gells,  Cowp. 
451,  the  validity  of  the  rate  was  tried  in  an  action  of  trespass.  So, 
in  Harrison  v,  Sulcock,  1.  H.  Bl.  68,  where  the  objection  was  expressly 
taken.  In  Lord  Bute  v.  Grindall,  1  T.  R.  838,  2  H.  Bl.  265,  the 
point  was  raised  on  issues,  and  not  on  appeal.  So,  in  Lord  Amherst 
V.  Lord  Sommers,  2  T.  R.  372,  where  it  was  held  that  the  possessions 
of  the  Crown  or  of  the  public  are  not  rateable,  the  question  was  raised 
in  an  action  of  trespass.  It  is  impossible  to  distinguish  that  case  from 
the  present.  The  question  was  whether  stables  rented  *by  the  r«QO| 
colonel  of  a  regiment,  by  order  of  the  Grown,  for  the  use  of  the  ^ 
regiment  (the  colonel  not  using  them  for  his  own  horses,  nor  occupying 
them  at  all),  were  liable  to  be  rated  to  the  relief  of  the  poor.  Buller, 
J.,  said:  '^The  question  is  whether  the  plaintiff  be  or  be  not  the 
occupier  of  these  premises.  There  is  no  case  which  is  exactly  appli- 
cable to  the  present.  It  has  been  contended  that  the  plaintiff  is  the 
occupier,  because  he  is  the  lessee  of  the  stables.  But  it  appears  on  this 
case  that  he  did  not  contract  as  a  general  lessee :  and  it  is  material 
to  consider  the  effect  of  the  sign  manual.  It  appears  to  us  that  the 
plaintiff  acted  merely  for  the  benefit  of  the  public,  by  order  of  the 
Grown :  he  contracted  by  leave  of  the  Crown,  and  is  like  a  truBtee  for 
the  jmblicy  deriving  no  benefit  whatever  to  him%elf  from  the  contract.  For, 
if  he  had  acted  for  his  own  benefit,  there  would  have  been  no  occasion 
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for  the  sign-manaal.  Besides,  it  appears,  that,  in  point  of  fact,  so  far 
from  the  coloners  making  use  of  these  stables,  his  horses  have  never 
stood  there.  So  that  in  no  point  of  view  whatever  can  the  plaintiff  be 
considered  as  the  occupier."  In  Mitchell  v.  Fordham,  6  B.  &  0.  274 
(E.  0.  L.  R.  vol.  13),  9  D.  &  R.  335  (E.  C.  L.  R.  vol.  22),  by  an  en- 
closure act  it  was  provided  that  a  certain  corn-rent  '^  free  from  all  taxes 
and  deductions  whatsoever,  except  land  tax,"  should  be  issuing  out  of 
the  lands  to  be  enclosed  and  other  lands  in  the  parish,  and  be  paid  to 
the  rector  in  lieu  of  all  great  and  small  tithes,  &c. :  and  it  was  held  that 
this  corn-rent  was  not  liable  to  be  assessed  to  the  relief  of  the  poor. 
There  the  question  was  raised  by  replevin.  In  Sabourin  v.  Marshall,  3 
B.  &  Ad.  440  (E.  C.  L.  R.  vol.  22),  the  action  against  the  sheriff  for  not 
granting  a  replevin  was  held  maintainable,  though  it  did  not  appear  on 
what  ground  the  plaintiff  was  not  rateable.  In  Fletcher  v.  Wilkins,  6 
East  283,  replevin  was  brought.  In  The  King  v,  Morgan,  2  Ad.  &  E. 
618,  n.  (E.  0.  L.  R.  vol.  29),  3  N.  &  M.  68  (E.  C.  L.  R.  vol.  28), 
*8321    *^  landlord  permitted  his  tenant  for  years  under  a  lease  expiring 

^  in  April,  1835,  to  give  up  the  lands  and  farm-house  in  October, 
1833,  paying  rent  only  until  the  day  of  quitting,  and  making  a  further 
payment  and  giving  up  the  compensations  he  would  have  been  entitled 
to  as  an  outgoing  tenant,  in  order  to  indemnify  the  landlord  for  loss  to 
which  he  was  subjected  by  the  determination  of  the  lease.  The  land- 
lord did  not  take  a  new  tenant,  or  occupy  the  premises,  except  by 
putting  a  man  into  the  farm-house  to  take  care  of  it.  The  value  of 
grass  and  clover  on  the  lands  from  October  to  April  was  60Z.  After 
the  tenant's  departure,  the  landlord  was  rated  to  the  poor  as  an  occa- 
pier  of  the  premises.  He  refused  to  pay  the  rate,  but  did  not  appeal : 
and,  on  his  being  summoned  before  two  justices,  they,  after  hearing  the 
case,  declined  granting  a  distress- warrant.  On  motion  for  a  mandamus 
to  them  to  grant  such  warrant,  the  Court  of  Queen's  Bench  declined  to 
interfere,  the  justices  having  heard  and  exercised  their  judgment  upon 
the  application,  and  it  being  doubtful  whether  the  landlord  was  properly 
rated  as  a  beneficial  occupier.  In  George  v.  Chambers,  11  M^  &  W. 
149,t  replevin  was  held  the  proper  remedy :  and  on  the  point  being 
raised  in  Jones  v.  Johnson,  5  Exch.  862,  875,t  Parke,  B.,  said :  '^  Surely 
replevin  lies  in  all  cases  against  a  party  by  whose  order  goods  have  been 
improperly  taken.  We  considered  that  matter  well  in  the  case  of  George 
V.  Chambers.  I  do  not  think  that  such  an  objection  is  likely  to  pre- 
vail." In  The  Overseers  of  Bristol  v.  Wait,  8  N.  &  M.  859  (E.  C.  L. 
B.  vol.  28),  1  Ad.  &  E.  264  (E.  C.  L.  R.  vol.  28),  it  was  held,  that, 
where  a  party  is  rated  to  the  poor  in  respect  of  property  not  in  his  occu- 
pation, he  is  not  bound  to  appeal,  but  may  replevy  any  distress  taken 
for  such  poor-rate.  The  case  of  Newbould  v.  Coltman,  6  Exch.  189,t 
*8331  ^^^^  ^^^  ^^^^  length  of  the  proposition  for  which  the  plaintiffs  *con- 

-1  tend.  The  poor  law  commissioners,  in  1837,  by  an  order,  directed 
nine  parishes,  townships,  and  places  to  be  formed  into  a  union,  to  be 
called  The  Pateley  Bridge  Union,  for  the  administration  of  the  law  for 
the  relief  of  the  poor.  In  the  margin  of  the  order  were  enumerated 
eleven  townships, — first,  Bewerley,  secondly,  Dacre,  &c. ;  and  the  com- 
missioners ordered  that  a  board  should  be  constituted  according  to  the 
provisions  of  the  Poor  Law  Amendment  Act  (4  &  5  W.  4,  c.  76),  four- 
teen to  be  the  number  of  guardians,  three  for  Bewerley,  two  for  Dacre, 
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&;c.,  treating  them  as  separate  townships.  They  then  directed  them  to 
contribute  to  a  common  fund,  for  the  purpose  of  providing  a  workhouse, 
&c.,  and  afterwards  fixed  the  proportions  payable  by  each  township  or 
place.  In  1848,  the  chairman  and  guardians  of  the  union  made  an 
order  on  the  plaintiff  and  three  others,  as  overseers  of  the  parish  of 
Dacrc-cum-Bewerley  (treating  the  two  as  one  township)  for  payment  of 
5007.  by  way  of  contribution  towards  the  relief  of  the  poor,  &c.  This 
order  having  been  disobeyed,  the  defendants,  who  were  magistrates, 
issued  their  summons  to  the  plain tiiF  and  the  other  overseers,  as  over- 
seers of  Dacre-cum-Bcwerley,  and  afterwards  issued  a  warrant  of  dis 
tress,  under  which  the  plaintiff's  goods  were  taken.  The  plaintiff  brought 
trespass  for  the  seizure  of  his  goods  under  this  warrant :  and  it  was  held, 
that  the  statute  2  &  3  Vict.  c.  84,  s.  1,  gave  to  the  magistrates  a  power 
similar  to  that  exercised  by  them  in  enforcing  a  legal  poor-rate ;  but 
that,  in  the  absence  of  a  legal  obligation  to  pay  the  contribution  by  the 
party  whose  goods  had  been  seized,  the  magistrates  had  acted  without 
jurisdiction,  and  were  liable ;  and  that  trespass  was  the  proper  form  of 
remedy.  In  Morrell  v.  Martin,  3  M.  &  G.  581  (E.  G.  L.  R.  vol.  42), 
4  Scott  N.  R.  300,  which  is  an  authority  to  the  same  effect,  Tindal,  C. 
J.,  in  delivering  the  judgment  of  the  court,  says :  "  There  is  a  great 
difficulty,  at  first  sight,  *in  reconciling  the  cases  which  have  been  r^iooj, 
brought  in  review  before  the  court.  It  is  clear,  from  all  the  cases,  ^ 
that  neither  the  justices  who  issued  the  warrant  in  question,  nor  the 
surveyors  who  set  the  justices  in  motion,  could  have  justified  the  dot 
done  under  the  warrant,  without  alleging  that  the  party  rated  was  an 
occupier  and  had  been  duly  assessed;  for,  no  distinction  can  in  this 
respect  exist  between  the  highway-rate  and  the  poor-rate :  and  the  cases 
are  express,  that,  if  a  person  be  assessed  to  the  relief  of  the  poor  who 
is  not  by  law  liable,  and  his  goods  are  taken  by  warrant  of  distress,  an 
action  of  trespass  will  lie  against  the  overseers  levying  under  the  dis- 
tress :  Nicholas  t;.  Walker,  Cro.  Car.  894 ;  Milward  v,  Caffin,  2  W.  Bl. 
1330 ;  or  against  the  magistrates  who  issued  the  warrant :  Lord  Am- 
herst V.  Lord  Sommers,  2  T.  R.  872 ;  Weaver  v.  Price,  8  B.  &  Ad.  409 
(E.  C.  L.  B.  vol.  23).  And  the  ground  of  these  decisions  appears  from 
what  is  said  in  Nichols  v.  Walker,  viz.,  ^  that  the  magistrates  have  but  a 
particular  jurisdiction,  to  make  warrants  to  levy  rates  well  assessed.'  '* 
Reliance  will  no  doubt  be  placed,  on  the  part  of  the  defendants,  upon 
two  recent  cases  in  the  Court  of  Queen's  Bench,  viz..  The  Churchwardens, 
&c.,  of  Birmingham  v.  Shaw,  10  Q.  B.  868  (E.  C.  L.  R.  vol.  59),  and 
The  Queen  v.  Bradshaw,  29  Law  J.,  M.  C.  176.  But,  notwithstanding 
some  doubt  is  raised  by  the  inaccurate  language  of  Lord  Den  man  in  the 
former  case,  it  must  be  borne  in  mind  that  in  both  those  cases  the  occu- 
pation and  the  property  were  within  the  statute  of  Elizabeth ;  whereas 
here  the  corporation  exists  only  under  the  special  acts  of  parliament, 
and  was  called  into  existence  for  certain  defined  public  purposes. 

Mellish  (with  whom  was  0,  Hutton)^  contrd».(a) — The  ^cases  r^ioqe 
last  cited  show  clearly,  that,  if  the  party  is  in  possession  of  pro-  ^ 

(a)  The  points  marked  for  argnment  on  the  part  of  the  defendanta  were  ai  follows : — 

**  The  defeudants  will  contend,  that,  before  the  18  A  19  Viot.  o.  clxzi.,  the  property  of  the 

Birkenhead  Docks  trustees  was  liable  to  be  rated  to  the  poor>rate,  as  was  decided  in  the  ease 

of  The  Birkenhead  Docks  Trustees  r.  The  Overseers  of  Birkenhead,  3  BUis  4  B.  148  (B.  0.  L. 

K.  Tol.  76),  and  the  property  of  the  Birkenhead  Dock  Company  waa  liable  to  be  rated  as  the 
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pcrty  coining  within  the  description  of  rateable  property  under  the 
statute  of  Elizabeth,  and  claiming  exemption  by  reason  of  the  quality 
of  the  occupation,  can  only  raise  that  question  by  appeal  to  the  quarter 
sessions.  One  who  has  no  beneficial  occupation  is  not  liable  to  be  rated. 
But  it  is  impossible  to  draw  any  distinction  between  beneficial 
occupation  in  fact,  and  beneficial  occupation  by  reason  of  some 
statute.  In  the  case  of  Lord  Amherst  v.  Lord  Sommers,  2  T.  R. 
372,  there  was  no  occupation  at  all  by  the  colonel;  the  occupa- 
tion was  by  the  Crown.  In  Marshall  v.  Pitman,  9  Bingh.  595  (E.  C. 
L.  R.  vol.  23),  2  M.  &  Scott  745,  it  was  held,  that,  where  a  party 
having  no  stock  in  trade  is  rated  as  an  inhabitant  of  a  parish,  his  remedy 
is  by  appeal  to  the  quarter  sessions :  replevin  does  not  lie  for  a  distress 
under  such  a  rate.  Tindal,  C.  J.,  there  says :  '^  The  first  question  upon 
this  case  is,  whether  the  plaintiS*  can  maintain  this  action,  not  having 
,^oQ/>-|   ^appealed  to  the  court  of  quarter  sessions  against  the  rate :  and 

•J  that  involves  the  question  whether  the  magistrates  had  jurisdic- 
tion to  make  the  rate,  because  if  they  had,  the  rate  was  a  subject  of  ap- 
peal." He  then  refers  to  the  language  of  the  statute,  and  proceeds, — 
^*  To  rate  in  such  a  sum  as  they  shall  '  think  fit*  does  not  import  that 
they  have  a  power  to  rate  arbitrarily,  but  to  rate  the  occupier  according 
to  the  value  of  his  occupation,  the  inhabitant  according  to  his  visible 
personal  property ;  and,  in  order  to  determine  whether  the  magistrates 
had  jurisdiction,  we  have  only  to  see  whether  the  defendant  was  in- 
habitant or  occupier.  In  Milward  v.  Cafiin,  2  W.  Bl.  1830,  it  was  a  dry 
question  of  fact  whether  the  defendant  was  an  occupier;  for,  it  was 
admitted  that  if  he  were,  the  quarter  sessions  had  jurisdiction  in  the 
matter.  So,  here,  we  must  see  whether  the  defendant  is  an  inhabitant; 
for,  if  he  be,  the  rate  is  a  question  of  amount  for  the  sessions^  It  is 
admitted,  that,  if  he  had  the  smallest  amount  of  property  to  be  rated, 
his  proper  course  would  be  by  appeal  to  the  quarter  sessions  ;  but  it  is 
contended,  that,  where  he  has  nothing  rateable,  he  is  entitled  to  pro- 
ceed by  action.  But  the  sounder  distinction  seems  to  be,  that,  as  an 
inhabitant  possessing  visible  personal  property,  he  is  liable  to  be  placed 
on  the  rate,  although  his  rateable  property  turn  out  afterwards  to 
amount  to  nothing."  In  The  Churchwardens  of  Birmingham  r.  Shaw, 
10  Q.  B.  868  (E.  C.  L.  R.  vol.  59),  it  was  held  that  a  person  exempt 
from  poor-rate,  as  the  occupier  of  premises  belonging  to  a  scientific  or 
literary  society,  must,  if  assessed  for  such  premises,  contest  the  liability 
by  appeal,  and  cannot  bring  an  action  for  a  levy  made  to  enforce  sucb 
rate  not  appealed  against.  Lord  Denman,  in  giving  judgment,  said: 
^^  The  question  is  narrowed  to  this,  whether,  there  being  a  remedy  bj 
*8371  ^PP^^^  ^^^  ^^^^  remedy  passed  by,  the  law  will  allow  *an  action 

^  to  be  brought  for  the  enforcement  of  a  rate,  good  on  its  face, 
and  made  by  a  competent  authority,  on  a  person,  and  in  respect  of  the 
occupation   of  property,   apparently   within   the  jurisdiction   of  that 

propertj  of  an  ordinary  joint  stock  company ;  and  that,  according  to  the  true  conatnietion  of 
the  18  A  19  Vict  o.  clxzi.,  and  the  20  A  21  Vict  o.  clxii.;  set  out  in  the  ease^  the  property  of 
the  Birkenhead  Docks  tnistees  and  of  the  Birkenhead  Dock  Company  was  transferred,  first,  to 
the  corporation  of  Liverpool,  and,  secondly,  to  the  Mersey  Docks  and  Harbour  Board,  snlyeet 
to  the  existing  liability  of  such  property  to  be  rated  to  the  poor-rate : 

"  The  defendants  will  also  contend  that  the  question  of  the  liabUity  of  the  plaintifii  to  bs 
rated  in  respect  of  property  in  the  township  admitted  to  be  in  their  possession  oould  onlj  bs 
raised  by  appeal  to  the  court  of  quarter  sessions,  and  cannot  be  raised  by  an  aetion  of  repleTin.'* 


COMMON  BENCH  REPORTS.    (9  J.  SCOTT.    N  S.)         837 

authority.     This  is  not  a  new  question  ;  nor  is  the  principle  of  decision 
unsettled  or  difiBcult.     The  only  difficulty  lies  in  its  application.     The 
right  of  appeal  is  co-extensive  with  the  operation  of  the  rate.    Whether      i. 
it  has  defects  which  make  it  even  a  nullity  in  law,  or  be  objectionable 
only  as  excessive  in  amount,  or  unequal  in  its  assessment,  any  one  who 
is  grieved  by  it  may  appeal ;  but  the  right  of  action  is  limited,  as  well 
for  the  sake  of  convenience  as  on  principles  of  law  and  justice.     The 
making  and  allowance  of  the  rate  are  acts  intrusted    by  the  law  to 
certain  functionaries,  the  overseers  and  the  justices ;  and  the  exercise 
of  their  functions  is  subjected  by  the  law  to  revision  by  a  court  of 
appeal.     If,  in  the  exercise  of  their  functions,  but  acting  within  their 
jurisdiction,  they  do  an  erroneous  act,  it  is  no  more  null  and  void,  while 
unquestioned  by  appeal,  than  an  erroneous  decision  of  this  court  on  a 
matter  within  its  jurisdiction  while  unquestioned  by  a  writ  of  error. 
If  it  be  appealed  against,  the  law  has  made  the  decision  of  the  court  of 
appeal  final ;  and,  if  that  court  confirmed  the  act  of  the  inferior  func- 
tionaries, however  confessedly  erroneous  that  decision  might  be,  it  would 
be  conclusive  for  all  purposes,  and,  among  others,  for  enforcement :  else 
this  absurdity  would  follow,  that  a  rate  which  the  court  of  direct  and 
final  jurisdiction  had  pronounced  valid,  must  be  considered  as  invalid 
when   considered   collaterally  in   any  other  court   as   the   protecting 
authority  for  the  officer  of  the  law  who  was  directed  to  enforce  it." 
There,  the  party  was  not  liable  to  be  rated  at  all ;  but,  nevertheless, 
inasmuch  as  he  was  in  the  occupation  of  property  primfi  facie  rateable, 
it  was  held  that  the  question  of  '''liability  could  only  be  contested  r^tooo 
by  an  appeal  to  the  sessions.     In  a  subsequent  part  of  the  judg-  ^ 
ment  (p.  881),  the  court  go  on  to  say, — *^  If  there  be  no  beneficial  occu- 
pier, the  land  for  the  purposes  of  the  rate  might  equally  be  said  not  to 
be  within  the  parish,  because  it  ought  not  to  be  included  in  the  rate : 
yet,  so  far  as  we  know,  this  question  has  always  been  raised  on  appeal ; 
and  the  distinction  has  been  between  the  question  whether  occupier  or 
not  absolutely,  which  has  been  tried  bv  action,  and,  whether  beneficial 
occupier  or  not,  which  has  been  tried  by  appeal.     And  this  seems  the 
reasonable  test.     As  soon  as  the  land  is  shown  to  be  in  the  parish,  and 
A.  B.  to  be  the  occupier,  the  case  is  primfi  facie  brought  within  the 
statute  of  Elizabeth,  the  rate  on  its  face  is  good,  and  jurisdiction 
attaches.     Whether  that  primfi  facie  case  can  be  answered  by  any 
circumstances  afiiecting  the  character  of  the  occupation,  is  matter  to  be 
determined  by  the  court  of  appeal,  on  appeal  made."     The  general 
opinion  must  have  been  that  replevin  will  not  lie  in  such  a  case  as  this, 
otherwise  the  question  would  doubtless  long  before  this  have  been  raised 
in  a  court  of  error.     The  case  of  Fawcett  v.  Foulis,  7  B.  &;  C.  894  (E. 
C.  L.  R.  vol.  14),  1  M.  &  R.  102  (E.  C.  L.  R.  vol.  17),  is  referred  to  as 
an  illustration  of  that  distinction.     [Ejbating,  J. — ^It  is  difficult  to  dis- 
tinguish that  case  in  some  of  its  remarks  from  Lord  Amherst  v.  Lord 
Sommers.]     The  Churchwardens  of  Birmingham  v.  Shaw  was  cited  with 
approval  in  The  Metropolitan  Board  of  Works  t^.  The  Vauxhall  Bridge 
Company,  7  Ellis  &  B.  964  (E.  C.  L.  R.  vol.  90).     In  the  Queen  v. 
Bradshaw,  29  Law  J.,  M.  C.  176,  Cockburn,  C.  J.,  in  the  coarse  of 
the    argument,   says :    "  Milward  v.    Caffin    is    recognised    and  dis- 
tinguished in  Marshall  v.  Pitman ;  the  distinction  being,  that,  where  a 
person  is  an  inhabitant  with  visible  personal  property  in  a  parish,  he 
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is  primfi  facie  rateable,  and,  there  being  jurisdiction  to  rate  him,  he  can 

only  appeal  to  the  quarter  sessions ;  but,  if  he  is  not  an  occupier  at 

.#        ^eOQai   *^^''  ^  ^^  Milward  v.  Caffin,  as  against  him  the  rate  is  void/' 

-I  And  in  giving  judgment  his  Lordship  says :  ^*  The  Churchwardens 
of  Birmingham  v.  Shaw  adopts  and  confirms  the  case  of  Marshall  v.  Pit> 
man,  which  establishes  the  principle,  that,  where  there  is  visible  occupa- 
tion of  property  within  the  rating  parish,  and  the  party  rated  objects, 
that,  although  he  is  in  the  visible  occupation  of  the  premises,  his  occu- 
pation is  altogether  devoid  of  benefit  to  himself, — that  is  matter  for 
which  he  must  seek  his  remedy  by  appeal  to  the  quarter  sessions."  And 
Crompton,  J.,  expresses  his  full  concurrence  in  the  principle  enunciated 
by  Lord  Denman  in  The  Churchwardens  of  Birmingham  v.  Shaw,  as  de- 
rived from  Marshall  v.  Pitman.  These  authorities  clearly  establish  that 
whether  the  occupation  be  beneficial  or  not  can  only  be  determined  by 
appeal,  and  that  there  is  no  distinction  in  this  respect  between  a  want 
of  beneficial  occupation  in  matter  of  fact  and  a  want  of  beneficial  occu- 
pation by  reason  of  a  matter  of  law :  the  quarter  sessions  on  appeal 
have  jurisdiction  over  the  law  as  well  as  the  fact.  In  The  Earl  of  Rad- 
nor V.  Reeve,  2  Bos.  &  P.  391,  confirmed  by  Allen  v.  Sharp,  2  Exch. 
852,t  it  is  said  to  have  been  determined  by  all  the  judges  of  England, 
that,  '^  when  a  statute  provides  that  the  judgment  of  commissioners  ap- 
pointed thereby  shall  be  final,  their  decision  is  conclusive,  and  cannot  be 
questioned  in  any  collateral  way."  [Erlk,  C.  J. — Harrison  v.  Bulcock, 
1  H.  Bl.  68,  is  a  troublesome  case  for  you.  There,  trespass  was  held 
to  lie  against  the  commissioners  and  collector  of  land  tax  for  seizing 
the  plaintiff's  goods  for  land  tax  in  respect  of  premises  not  assessable, 
viz.  a  house  within  the  limits  of  an  hospital,  appropriated  to  an  officer 
of  the  hospital  for  the  time  being.  And  Lord  Loughborough  says : 
^*  This  being  a  building  within  the  limits  of  the  hospital,  not  let,  nor 
niOAfii  yielding  any  *profit,  but  in  the  occupation  of  a  necessary  officer, 

^  comes  under  the  exemption  of  the  act.  The  objection  to  the 
jurisdiction  of  the  court  is  of  no  weight,  the  appeal  to  the  commissioners 
being  alone  final  when  the  question  arises  as  to  the  quantum  of  the  tax, 
and  whether  lands  belonging  to  hospitals,  &c.,  were  assessed  as  such 
in  the  4th  year  of  William  &  Mary,  or  have  been  purchased  since  that 
time."]  There,  the  party  was  exempted  by  the  same  act  by  which  the 
tax  was  imposed. 

Sir  Fitzroy  Kelly,  in  reply. — ^Everything  turns  here  on  the  meaning 
of  *' occupier"  or  "occupation."  The  word  is  a  flexible  one,  and  its  con- 
struction must  depend,  where  the  question  arises  on  a  statute,  upon  the 
meaning  and  intention  of  the  legislature.  In  the  case  of  Lord  Amherst 
V.  Lord  Sommers,  there  could  be  no  doubt  that  Lord  Amherst  had  a 
sufficient  occupation  of  the  stable  to  enable  him  to  maintain  trespass 
against  a  wrongdoer ;  and  yet  the  court  held  that  he  was  entitled  to 
question  in  an  action  of  trespass  whether  he  was  an  "  occupier"  within 
the  meaning  of  the  statute  of  Elizabeth.  Here,  the  trustees  have  no 
occupation  of  these  docks  otherwise  than  as  representatives  of  the  public 
Theirs  is  a  mere  legal  occupation,^  or  an  occupation  in  contemplation  of 
law.  To  constitute  an  occupation  for  the  purpose  of  the  statute  of 
Elizabeth,  it  must  be  such  a  one  as  involves  the  actual  beneficial  per- 
ception of  money  or  money's  worth :  The  Earl  of  Bute  v.  Grindall,  2  H. 
Bl.  265.  Cfur.  adv.  vuU. 
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Williams,  J.,  now  delivered  the  judgment  of  Erie,  G.  J.,  Keating,  J., 
and  himself: — 

In  this  case  we  think  our  judgment  ought  to  be  for  the  defendants. 

When  the  case  of  The  Mersey  Docks  Trustees  v.  ♦Jones,  8  C.  r^o^i 
B.,  N.  S.  114  (E.  C.  L.  R.  vol.  98),  was  before  us,  we  thought  L  ^^ 
ourselves  bound  by  the  authority  of  the  decision  of  The  King  v.  The 
Inhabitants  of  Liverpool,  7  B.  &  C.  61  (E.  C.  L.  R.  vol.  14),  9  D.  &  R. 
780  (E.  G.  L.  R.  vol.  22).  The  present  case  involves  the  same  point : 
and,  if  no  other  question  had  been  raised,  we  should  have  deferred 
giving  our  judgment  until  the  Gourt  of  Exchequer  Chamber,  into  which, 
we  are  informed,  the  case  of  The  Mersey  Docks  Trustees  v,  Jones  has 
been  removed  by  writ  of  error,  should  have  affirmed  or  reversed  our 
decision.(a)  But  a  second  point  has  been  raised  on  the  part  of  the 
defendants,  viz,  that,  even  if  the  plaintiffs  are  not  liable  to  be  rated,  by 
reason  of  their  occupation  not  being  beneficial,  the  exemption  furnishes 
only  a  ground  of  appeal  to  the  quarter  sessions  against  the  rate,  and 
not  for  an  action  in  respect  of  a  levy  made  to  enforce  the  rate. 

In  support  of  this  contention,  the  cases  of  The  Ghurchwardens  of 
Birmingham  v.  Shaw,  10  Q.  B.  868  (E.  G.  L.  R.  vol.  59),  and  The  Queen 
V.  Bradshaw,  29  Law  J.,  M.  G.  176,  were  cited.  It  cannot  be  denied 
that  these  deliberate  decisions  of  the  Gourt  of  Queen's  Bench  are  directly 
in  point  in  favour  of  the  defendants.  And  we  think  it  is  our  duty  to 
defer  to  them,  and  to  leave  all  further  argument  respecting  them  for  the 
consideration  of  the  court  of  error. 

Possibly  the  two  points  may  resolve  themselves  into  one,  viz.  whether 
there  can  ever  be  an  exemption  from  liability  to  rate,  where  there  is  an 
actual  occupation  by  the  person  rated, — in  other  words,  whether  the 
true  ground  on  which  an  occupation  for  public  purposes  has  been  held 
exempt,  be  not,  that,  in  such  cases,  the  occupation  was  that  of  the  pub- 
lic, and  there  was  no  occupation  at  all  by  the  person  rated ;  and  whether, 
therefore,  the  principle  is  not  inapplicable  whenever  there  is  an  actual 
occupier,  notwithstanding  *he  derives  no  individual  benefit  from  r»o4o 
bis  occupation.  If  this  be  so,  the  actual  occupation  may  well  be  '- 
regarded  as  bringing  the  case  within  the  statute  of  Elizabeth,  so  as  to 
render  an  appeal  to  the  sessions  the  only  proper  mode  of  disputing  the 
propriety  of  the  rate.  But,  if  the  exemption  be  regarded  as  based  on 
the  doctrine  that  the  word  ^'  occupier"  in  the  statute  of  Elizabeth  (which 
gives  power  to  raise  money  by  taxation  of  ^^  every  occupier  of  land,"  &c.) 
ought  to  be  construed  to  mean  ''  beneficial  occupier/'  then  it  is  certainly 
very  difficult  to  understand  the  principle  on  which  The  Ghurchwardens 
of  Birmingham  v,  Shaw  and  The  Queen  v.  Bradshaw  proceeded ;  because, 
if  this  be  so,  the  statute  may  be  read  as  if  the  words  of  it  were  '^  every 
beneficial  occupier  of  lands,"  &c. ;  and  how  then  can  a  valid  rate  be 
made  on  an  occupier  who  is  not  a  beneficial  one  ?  Surely  there  can  be 
no  distinction,  on  such  a  construction  of  the  statute,  between  a  man  not 
an  actual  occupier  of  any  rateable  property  (who  clearly  is  not  put  to 
an  appeal)  and  a  man  not  a  beneficial  occupier  of  any ;  seeing  that,  if 
the  statute  be  so  read,  one  is  just  as  much  out  of  the  reach  of  it  as  the 
other. 

WiLLES,  J. — I  agree  that  the  judgment  ought  to  be  for  the  defend- 
ants upon  the  ground,  that,  upon  the  true  construction  of  the  transfer* 

(a)  The  decision  has  lince  been  afBrmed. 
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ring  statute  (18  fc  19  Vict.  c.  clxxi.),  the  plaintiffs  took  the  property 
rated  in  the  same  condition  as  to  liability  to  the  rate  in  which  it  was 
when  in  the  lands  of  the  original  proprietors. 

I  cannot  trnly  say  that  I  think  replevin  would  not  have  been  main- 
tainable had  there  been  no  liability  to  be  rated.  I  do  not  see  how  it 
can  be  maintained  that  the  statutory  avowry  can  be  proved,  where  there 
*R4.^1  ^^  ^^  absolute  exemption  from  the  rate.  For  obvious  ^reasons, 
-I  however,  I  prefer  not  unnecessarily  to  give  a  final  opinion  on 
this  point:  and  I  think  it  is  unnecessary  to  do  so,  because,  having  heard 
all  that  could  be  said  for  the  plaintiffs  in  the  argument  of  Sir  Fitzroy 
Kellf/j  I  think  the  plaintiffs  are  liable  to  be  rated  in  respect  of  the  pro- 
perty in  question.  Judgment  for  the  defendant8.(a) 

(a)  A  writ  of  error  is  pending, — M.  T.  1861. 


BAILEY  and  Another  v.  SWEETING.    Jan.  17. 

A.  upon  one  and  the  same  occasion  bought  several  parcels  of  goods  of  B.,  one  parcel  (consist- 
ing of  chimney-glasses,  amonnting  to  38/.  10«.  6ef.)  for  readj  money,  the  rest  (some  of 
which  had  to  be  manufactured)  on  credit  The  goods  were  sent  to  A.  at  different  times. 
The  chimney-glasses  being  damaged  in  the  carriage,  A.  declined  to  reoeive  them.  A.  after- 
wards, in  answer  to  an  application  by  B.  for  payment  for  the  whole  of  the  goods,  wrote  to 
him  in  substance  as  follows  : — "  The  only  parcel  of  goods  selected  for  ready  money  was  the 
chimney-glasses,  amounting  to  38/.  10«.  M.,  lehfclt  goods  I  have  never  received,  and  kare  long 
finer  dveh'ntd  to  hare,  for  reatone  made  knoien  to  gou  at  the  time:  with  regard  to  the  rest, 
I  am  ready  to  pay,"  Ac. 

An  action  having  been  brought  to  recover  the  ralne  of  the  whole  of  the  goods,  A.  paid  into 
court  sufficient  to  cover  all  but  the  price  of  the  chimney-glasses,  and  the  jury  found  that  the 
chimney -glasses  wore  sold  under  a  separate  contract  from  the  rest  of  the  goods  : — Held,  that 
the  letter, — inasmuch  as  it  contained  an  admission  of  the  bargain  and  of  all  the  substantial 
terms  of  it, — was  a  sufficient  note  or  memorandum  of  the  contract  to  satisfy  the  17th  sec- 
tion of  the  Statute  of  Fraods,  notwithstanding  the  sabseqaent  Attempted  repudiation  of 
liability. 

This  was  an  action  brought  to  recover  a  sum  of  76?.  14s.  8d.  for 
goods  bargained  and  sold.  The  defendant  paid  88{.  8#.  9d.  into  court, 
and  as  to  the  rest  of  the  claim  pleaded  never  indebted. 

At  the  trial  before  Erie,  C.  J.,  at  the  sittings  in  London  after  last 
Easter  Term,  the  following  facts  appeared  in  evidence : — The  defendant 
was  a  furniture  dealer  at  Cheltenham :  the  plaintiffs  were  manufacturing 
upholsterers  and  cabinet  makers  in  London.  In  July  1859,  the  de- 
fendant called  at  the  plaintiffs'  place  of  business  in  London,  and  then 
♦84.41  P"^<^^*sed  five  *chimney-glasses  (a  "job  lot,"  as  it  was  called), 
^  which  were  to  be  paid  for  by  cheek  on  delivery.  He  at  the  same 
time  purchased  other  goods  on  credit  to  the  amount  of'  991.  10#.  19a., 
some  of  which  had  to  be  made  for  him.     The  chimney-glasses  were 

Sacked  and  sent  by  carrier,  addressed  to  the  defendant  at  Cheltenham. 
'hey  were,  however,  found  to  be  so  damaged  when  they  reached  their 
destination  that  the  defendant  refused  to  receive  them,  and  at  once 
communicated  such  refusal  to  the  plaintiffs. 

The  other  goods  were  subsequently  forwarded  at  three  different  times, 
with  separate  invoices,  and  were  duly  received  by  the  defendant.  The 
value  of  these  parcels  was  covered  by  the  payment  into  court :  and  the 
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question  was,  whether  the  defendant  was  liable  in  respect  of  the  chim- 
ney-glasses, the  value  of  which  with  the  cases  was  387.  10«.  6d. 

On  the  part  of  the  plaintiffs  it  was  insisted  that  the  whole  of  the 
goods  were  sold  under  one  contract,  and  that  the  case  was  taken  out  of 
the  Statute  of  Frauds  (29  Car.  2,  c.  8,  s.  17)  by  the  acceptance  of  part. 
They  also  relied  upon  the  following  letter  addressed  to  them  by  the 
defendant,  as  being  a  sufficient  memorandum  to  satisfy  the  requirements 
of  that  statute : — 

"  Cheltenham,  December  3d,  1859. 

Gentlemen, — In  reply  to  your  letter  of  the  1st  instant,  I  beg  to  say 
that  the  only  parcel  of  goods  selected  for  ready  money  was,  the  chimney- 
glasses,  amounting  to  382.  10«.  6(2.,  which  goods  I  have  never  received, 
and  have  long  since  declined  to  have,  for  reasons  made  known  to  you  at 
the  time.  With  regard  to  the  other  items,  viz.  11^  4«.  9(2.,  142.  18«. 
and  137.  13«.,  for  goods  had  subsequently  (less  cases  returned),  those 
goods  are  I  believe  subject  to  the  usual  discount  of  oZ.  per  cent. ;  and  I 
am  quite  ready  to  remit  you  cash  for  these  parcels  at  once,  and,  on 
receipt  of  your  reply  tp  *this  letter,  will  instruct  a  friend  to  call  ra^QAiz  ' 
on  you  and  settle  accordingly."  ^ 

For  the  defendant  it  was  insisted  that  the  contract  for  the  chimney- 
glasses  was  a  separate  and  distinct  contract,  and  void  for  want  of  a 
safficient  memorandum. 

His  lordship  (at  counsel's  request)  left  it  to  the  jury  to  say  whether 
the  bargain  for  the  chimney-glasses  was  a  separate  and  distinct  bargain 
from  that  for  the  rest  of  the  goods,  telling  them,  that,  if  they  were  of 
that  opinion,  they  must  find  for  the  defendant. 

The  jury  found  that  the  two  were  separate  and  distinct  transactions, 
and  accordingly  returned  a  verdict  for  the  defendant. 

Hawkins,  Q.  C,  in  Trinity  Term  last,  pursuant  to  leave  reserved  to 
him  at  the  trial,  obtained  a  rule  nisi  to  enter  a  verdict  for  the  plaintiffs 
for  38Z.  10«.  6d.y  on  the  ground  that  the  defendant's  letter  of  the  3d  of 
December,  1859,  was  a  sufficient  memorandum  or  note  in  writing  to 
satisfy  the  statute,  or  for  a  new  trial  on  the  ground  that  the  verdict  was 
against  evidence. 

H.  James  and  Tompson  Chitty  showed  cause. — The  whole  was  not 
necessarily  one  contract  because  all  the  goods  were  purchased  at  one 
and  the  same  visit  to  the  warehouse.  In  truth,  the  contract  for  the 
chimney-glasses  for  ready  motiey  was  totally  distinct  from  that  for  the 
other  goods,  which  were  bought  on  credit.  It  was  clearly  a  question 
for  the  jury:  Scott  v.  The  Eastern  Counties  Railway  Company,  12  M. 
&  W.  33.t  Here,  the  evidence  shows  that  there  were  two  distinct  bar- 
gains. [Erle,  C.  J.— In  Baldey  v.  Parker,  2  B.  &  C.  37  (Et  C.  L.  R. 
vol.  9),  8  D.  &  R.  220  (E.  C.  L.  R.  vol.  16),  A.  went  to  the  shop  of  B. 
&  Co.,  linen-drapers,  and  contracted  for  the  purchase  of  various  articles, 
each  of  which  was  under  the  value  of  102.,  but  *the  whole  amount-  r^io^^ 
ed  to  702. :  a  separate  price  for  each  article  was  agreed  upon ;  ^ 
some  A.  marked  with  a  pencil,  others  were  measured  in  his  presence, 
and  others  he  assisted  to  cut  from  larger  bulks.  He  then  desired  that 
an  account  of  the  whole  might  be  sent  to  his  house,  and  went  away.  A 
bill  of  parcels  was  accordingly  sent,  together  with  the  goods,  when  A. 
refused  to  accept  them  :  and  it  was  held  that  this  was  all  one  contract, 
and  therefore  within  the  29  Car.  2,  c.  3,  s.  17.     Keating,  J. — Bigg  v. 
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Whisking,  14  C.  B.  195  (E.  C.  L.  R.  vol.  78),  is  much  to  the  same 
effect,  and  there  the  different  parts  of  the  contract  were  arranged  at 
several  different  places.  Erle,  C.  J. — Holroyd,  J.,  says  in  Baldey  v. 
Parker,  *'  The  intention  of  the  statute  was  that  certain  requisites  should 
be  observed  in  all  contracts  for  the  sale  of  goods  for  the  price  of  10^.  and 
upwards.  This  was  all  one  transaction,  though  composed  of  different  parts. 
At  first  it  appears  to  have  been  a  contract  for  goods  of  less  value  than  lOZ., 
but  in  the  course  of  the  dealing  it  grew  to  a  contract  for  a  much  larger 
amount.  At  last,  therefore,  it  was  one  entire  contract  within  the  mean- 
ing and  mischief  of  the  Statute  of  Frauds ;  it  being  the  intention  of  that 
statute,  that  where  the  contract,  either  at  the  commencement  or  at 
the  conclusion,  amounted  to  or  exceeded  the  value  of  lOZ.,  it  should  not 
bind,  unless  the  requisites  there  mentioned  were  complied  with.  The 
danger  of  false  testimony  is  quite  as  great  where  the  bargain  is  ulti- 
mately of  the  value  of  102.,  as  if  it  had  been  originally  of  that  amount. 
It  must  therefore  be  considered  as  one  contract  within  the  meaning  of 
the  act.''  The  court  there  dealt  with  it  as  a  question  of  law.]  In 
Baldey  v,  Parker,  the  buyer  directed  an  invoice  of  the  whole  to  be  sent 
to  him.  That  made  it  all  one  contract.  So,  in  Bigg  v.  Whisking,  there 
was  one  memorandum  embracing  all  the  timber.  And  in  Scott  v. 
*M71  *^h^  Eastern  Counties  Railway  Company  there  was  but  one  order 

•^  given.  '^One  transaction"  is  a  somewhat  ambiguous  expression. 
On  a  sale  by  auction,  though  the  same  person  is  the  buyer  of  several 
lots,  each  lot  forms  the  subject  of  a  distinct  contract :  James  v.  Shore, 
1  Stark.  N.  P.  C.  426  (E.  C.  L.  R.  vol.  2) ;  Emraerson  v.  Heelis,  2  Taunt. 
38 ;  Roots  v.  Lord  Dormer,  4  B.  &  Ad.  77  (E.  C.  L.  R.  vol.  24) ; 
Franklyn  v.  Lamond,  4  C.  B.  637  (E.  C.  L.  B.  vol.  56).(a)  The  more 
important  question,  however,  is,  whether  the  defendant's  letter  of  the 
8d  of  December,  1859,  was  a  sufficient  note  or  memorandum  of  the 
bargain  to  satisfy  the  statute.  The  subject  is  adverted  to  in  Mr.  Justice 
Blackburn's  treatise  m  the  Contract  of  Sale,  p.  66,  where  the  learned 
author  says :  '^  It  sometimes  happens,  that,  after  a  dispute  has  arisen,  a 
party  in  a  letter  signed  by  him  recapitulates  the  whole  terms  of  the 
bargain,  for  the  purpose  of  saying  that  the  bargain  is  at  an  end  for 
some  reason  which  is  evidently  insufficient  in  law.  It  has  never  been 
decided  whether  such  an  admission  of  the  terms  of  the  bargain,  signed 
for  the  express  purpose  of  repudiation,  can  be  considered  a  memorandum 
to  make  the  contract  good ;  but  it  seems  difficult  on  principle  to  see  bow 
it  can  be  so  considered.  The  parties  may  either  of  them  put  an  end  to 
the  contract  at  any  time  whilst  it  is  not  good,  with  cause  or  without 
cause ;  and  a  memorandum  of  the  terms  comes  too  late  to  make  a  con- 
moAQ-i  trsLCt  good  which  is  ^already  put   an   end   to.     There   is   evi- 

-I  dently  a  great  difference  between  a  writing  which,  after  the  dis- 
pute has  arisen,  mentions  the  terms  of  the  contract  for  the  purpose  of 
showing  that  the  bargain  is  at  an  end,  and  one  which  recognises  them 
as  still  subsisting.     I  know  only  of  three  cases  in  which  this  point  could 

(a)  In  Franklyn  «.  Lamond,  tbe  plaintiff  was  the  purchaser  at  a  pnblie  aiietaoD  of  three  lots 
of  one  bandred  raUway  shares  each ;  and  Manle,  J.,  says :  "  As  each  lot  was  knocked  down  to 
the  plaintiff)  there  was  a  distinct  contract  for  the  sale  of  one  hundred  shares,  which  would  bo 
satisflod  by  the  delivery  of  any  shares  in  that  company  to  that  amonnt  But  the  snbeeqnent 
delivery  and  receipt  of  the  three  hundred  shares,  with  the  biU  of  parcels  prodneed,  and  iho 
payiutiut  of  the  15/.,  showed  that  the  parties  treated  tbe  transaction  as  one  entire  sale  of  threo 
hnndred  shares." 
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have  been  decided ;  and,  though  in  each  of  them  the  memorandum  was 
held  insufficient,  they  seem  to  have  been  decided  on  special  grounds. 
In  Cooper  v.  Smith,  15  East  103,  in  1812,  the  decision  of  the  court 
seems  to  have  turned  on  the  fact  of  the  note  containing  terms  materially 
different  from  those  of  the  bargain  declared  on  and  proved.  In  Richards 
V.  Porter,  6  B.  &  C.  437  (E.  C.  L.  R.  vol.  13),  9  D.  &  B.  497  (E.  C.  L. 
B.  vol.  22),  in  1827,  the  defendant  wrote  to  the  plaintiffs, — 'The  hops^ 
five  pockets,  which  I  bought  of  Mr.  Richards  on  the  23d  of  last  month,, 
are  not  jet  arrived,  nor  have  I  ever  heard  of  them.  I  received  the  in* 
voice.  The  last  was  much  longer  than  they  ought  to  have  been  on  the 
road ;  however,  if-  they  do  not  arrive  in  a  few  days,  I  roust  get  some 
elsewhere.'  The  plaintiffs  were  nonsuited,  and  the  King's  Bench  held 
the  nonsuit  right.  Lord  Tenterden  said:  'I  think  this  letter  is  not  a 
sufficient  note  or  memorandum  in  writing  of  the  contract  to  satisfy  the 
Statute  of  Frauds.  Even  connecting  it  with  the  invoice,  it  is  imperfect. 
If  we  were  to  decide  that  this  is  a  sufficient  note  in  writing,  we  should 
in  effect  hold,  that,  if  a  man  were  to  write  and  say,  I  have  received  your 
invoice,  but  I  insist  upon  it  that  the  hops  have  not  been  sent  in  time^ 
that  would  be  a  note  or  memorandum  sufficient  to  satisfy  the  statute. 
I  think  the  case  of  Cooper  v.  Smith,  15  East  103,  in  substance  is  not 
distinguishable  from  this.'  In  Smith  t>.  Surman,  9  B.  &  G.  561  (E.  0. 
Li.  R.  vol.  17),  4  M.  &  B.  455,  in  1829,  the  plaintiffs  attorney  wrote  to 
the  defendant, — *  Sir, — I  am  directed  by  Mr.  Smith,  of  Norton  Hall,  to 
request  you  will  forthwith  pay  for  the  *ash  timber  which  you  r»Q4g 
purchased  of  him.  The  trees  are  numbered  from  1  to  19,  and  ^ 
contain  on  a  fair  admeasurement  229  feet,  7  inches.  The  value,  at  1#. 
6d.  per  foot,  amounts  to  111.  8«.  6d.  I  understand  your  objection  to 
complete  your  contract,  is,  on  the  ground  that  the  timber  is  faulty  and 
unsound ;  but  there  is  sufficient  evidence  to  show  that  the  same  timber 
is  very  kind  and  superior,  and  a  superior  marketable  article.  I  under- 
stand you  object  to  the  manner  in  which  the  trees  were  cross  cut;  but 
there  is  also  evidence  to  prove  they  were  so  cut  by  your  direction.  Un- 
less the  debt  is  immediately  discharged,  I  have  instructions  to  commence 
an  action  against  you.'  The  defendant  wrote  in  answer, — '  Sir,  I  have 
this  moment  received  a  letter  from  you,  respecting  Mr.  Smith's  timber^ 
which  I  bought  of  him  at  1«.  6d.  per  foot,  to  be  sound  and  good,  which 
I  have  some  doubt  whether  it  is  or  not;  but  he  promised  to  make  it  so,, 
and  now  denies  it.  When  I  saw  him,  he  told  me  I  should  not  have  any 
without  all,  so  we  agreed  upon  these  terms,  and  I  expected  him  to  sell 
it  to  somebody  else.'  This  was  held  not  a  sufficient  note  or  memorandum 
of  the  bargain.  Bayley,  J.,  seems  to  have  formed  his  judgment  partly 
because  the  vendee  did  not  recognise  the  bargain  as  a  binding  bargain ; 
the  other  two  judges,  Littledale  and  Parke,  only  say  that  the  letters 
were  inconsistent.'  In  Taylor  v.  Wakefield,  6  Ellis  k  B.  765,  it  was 
verbally  agreed  between  the  owner  of  goods  and  a  person  who  was  in 
possession  of  those  goods  as  his  tenant,  that  the  tenant  might,  if  he 
pleased,  at  the  termination  of  his  tenancy,  purchase  the  goods  for  a  sum 
exceeding  lOZ.,  but  was  not  to  take  them  till  the  money  was  paid.  At 
the  expiration  of  the  tenancy,  the  buyer  tendered  the  price ;  but  it  was 
refused  by  the  vendor,  who  denied  the  validity  of  the  bargain.  After 
this  the  buver  proceeded  to  take  '^'away  the  goods :  the  vendor  r«o5Q 
prevented  him,  and  took  possession  of  them.  In  trover  by  the  ^ 
c.  B.  N.  8.,  VOL.  IX. — 31 
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buyer  against  the  vendor,  it  was  held,  that,  on  these  facts,  there  was  no 
evidence  to  go  to  the  jury  of  an  acceptance  and  actual  receipt  to  bind 
the  bargain ;  as,  at  the  time  when  the  buyer  took  to  the  goods  as  owner, 
the  parol  contract  had  been  already  disaffirmed  by  the  vendor.  [Willes, 
J. — That  was  a  very  peculiar  case :  there  was  no  acceptance  there  with 
the  assent  of  the  vendor.]  The  letter  of  the  8d  of  December  was  not  a 
note  or  memorandum  of  the  contract :  it  does  not  contain  the  terms  of 
the  bargain ;  and  it  is  an  express  repudiation  of  the  contract.  ^^  The 
object  of  the  statute  was,  that  the  note  in  writing  should  exclude  all 
doubt  as  to  the  terms  of  the  contract:"  per  Bayley,  J.,  in  Smith  v. 
Surman,  9  B.  &  C.  569.  The  memorandum  must  at  all  events  show 
what  the  defendant's  promiie  is:  Egerton  t^.  Mathews,  6  East  307. 
That  this  letter  does  not.  The  word  used  is  '' selected,"  not  '^pur- 
chased," which  clearly  would  not  be  enough  in  a  bought  and  sold  note. 
Under  the  statute  of  limitations,  there  is  no  case  where  a  subsequent 
writing  has  been  held  to  prevent  the  operation  of  the  statute,  unless  it 
admits  the  contract  to  be  still  binding.  ''When  it  is  ascertained,"  says 
Lord  Abinger  in  Johnson  t;.  Dodgson,  2  M.  &  W.  653,  659,t  ''  that  the 
defendant  dieant  to  be  bound  by  it  as  a  complete  contract,  the  statute  is 
satisfied,  there  being  a  note  in  writing  showing  the  terms  of  the  con- 
tract, and  recognised  by  him."  If  this  bad  been  a  simple  acknowledgment 
containing  or  referring  to  some  other  document  containing  the  terms 
of  the  contract,  it  might  have  sufficed:  Allen  v.  Bennet,  8  Taunt.  169; 
Saunderson  v.  Jackson,  2  Bos.  &  P.  238 ;  8  Esp.  N.  P.  C.  180 ;  Jackson 
r.  Lowe,  1  Bingh.  9  (E.  C.  L.  R.  vol.  8),  7  J.  B.  Moore  219  (E.  C.  L.  R. 
vol.  17) ;  Dobell  v.  Hutchinson,  3  Ad.  k  £.  855  (E.  G.  L.  R.  vol.  30), 
5  N.  &  M.  251  (E.  C.  L.  R.  vol.  36).  Here,  however,  the  effect  of  the 
i^ofi'i-]  ^acknowledgment  contained  in  the  first  part  of  the  defendant's 
•J  letter  of  the  3d  of  December  is  destroyed  and  the  whole  rendered 
inoperative  by  the  subsequent  repudiation  of  the  contract.  In  Cooper 
V,  Smith,  15  East  103,  a  memorandum  in  writing  of  a  contract  for  the 
purchase  of  flour  by  the  defendant  of  the  plaintiff,  a  miller,  taken  by 
the  plaintiff's  traveller  in  his  common  order-book  in  these  terms, — 19th 
Feb.  1811,  of  John  Smith,  64/."  (which  was  explained  by  the  witness 
to  mean  so  much  received  of  the  defendant  in  satisfaction  of  a  former 
order),  ''  Do.  40  of  3,  58/"  (which  was  explained  to  mean  a  new  order 
for  forty  sacks  of  flour  called  '^  thirds,"  at  58#.  per  sack),  and  this  with- 
out any  signature, — was  held  not  to  be  a  sufficient  memorandum  in 
writing  of  the  bargain  within  the  17th  section  of  the  statute  of  frauds, 
to  bind  the  defendant :  and  it  was  further  held  that  such  defective  memo* 
random  could  not  be  supplied  by  a  letter  written  afterwards  by  the 
defendant,  in  which,  though  he  recognued  the  arder^  he  insisted  that  the 
flour  had  not  been  delivered  in  time,  and  therefore  he  was  not  bound  tc 
take  it ;  and  that  it  was  not  competent  to  the  plaintiff  to  prove,  by  the 
parol  testimony  of  the  person  who  took  the  order,  that  there  was  no 
such  term  in  the  contract  as  to  deliver  the  flour  within  a  given  time. 
''The  plaintiff  cannot,"  said  Lord  Ellenborough,  ''avail  himself  of  that 
letter  as  evidence  of  the  contract  for  one  purpose,  to  bind  the  defendant 
within,  the  statute,  and  renounce  it  for  another  purpose  \  but  he  must 
take  it  ali  together ;  and  then  it  falsifies  the  contract  proved  by  parol 
testimony  for  the  plaintiff."  Richards  v.  Porter,  6  B.  &  G.  487  (E.  C. 
L.  R.  vol.  13),  9  D.  &  R.  497  (E.  C.  L.  R.  vol.  22),  is  to  the  same  effect : 
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and  in  Smith  t;.  Surman,  9  B.  &  C.  661  (E.  C.  L.  R.  vol.  17),  4  M.  & 
R.  455,  Bayley,  J.,  says :  ^'  I  agree,  that,  if  there  had  been  a  letter 
nrritten  by  the  seller  (or  his  agent)  to  the  buyer,  ^specifying  the  r^oeo 
terms  of  a  contract,  and  the  buyer  in  his  answer  had  recognised  ^ 
that  contract,  there  wonld  have  been  a  note  in  writing  of  the  bargain, 
suflScient  to  satisfy  the  statute.  But  the  defendant  in  this  case  does  not 
recognise  the  contract  stated  in  the  letter  of  the  plaintiff's  attorney. 
The  contract  as  described  in  the  two  letters  differs  essentially  as  to  the 
quality  of  the  things  to  be  sold.  It  is  clear,  therefore,  that  the  vendee 
did  not  consider  it  a  binding  bargain.  What  the  real  terms  of  the  con- 
tract were,  is  left  in  doubt,  and  must  be  ascertained  by  verbal  testimony. 
The  object  of  the  statute  was,  that  the  note  in  writing  should  exclude 
all  doubt  as  to  the  terms  of  the  contract,  and  that  object  is  not  satisfied 
by  the  defendant's  letter."  In  Haughton  v.  Morton,  5  Irish  Common 
Law  Rep.  329,  to  an  action  for  a  breach  of  contract,  by  the  non  delivery 
of  a  cargo  of  wheat,  sold  by  sample,  the  defendants  pleaded  that  there 
vas  no  delivery  or  memorandum  in  writing  of  the  sale ;  and  on  this 
defence  the  following  issues  were  taken, — ^first,  whether  the  plaintiff 
accepted  any  part  of  the  goods  and  actually  received  the  same, — and, 
secondly,  whether  there  was  a  memorandum  in  writing  signed  by  the 
defendants.  In  support  of  these  issues,  the  plaintiff  proved  an  entry 
made  by  the  defendants  in  a  memorandum  book,  dated  the  10th  of  Oc- 
tober, 1854,  but  not  signed  by  them,  as  follows, — *^  B.  Haughton,  about 
800  barrels  Ohorka  wheat  ex  Liverpool,  at  88«. ;  payment,  half  cash 
and  half  bill  at  three  months."  This  contract  not  being  executed,  owing 
to  the  loss  of  the  ves^l  carrying  the  goods,  the  plaintiff  applied  by 
letter  for  compensation,  to  which  the  defendants  replied,  admitting  the 
Bale,  but  stating  that  it  was  subject  to  certain  conditions  agreed  on  by 
the  plaintiff.  On  this  evidence  the  judge  left  the  case  to  the  jury  on 
the  second  issue,  telling  them,  that,  if  they  believed  the  *entry  r^oeo 
in  the  book  contained  the  terms  of  the  agreement  for  the  sale,  *- 
and  that  the  letters  of  the  defendants  referred  to  such  entry,  the  same 
was  a  sufficient  note  in  writing  to  satisfy  the  Statute  of  Frauds.  The 
court  held, — dissentiente  Lefroy,  G.  J., — that  this  was  a  misdirection. (a) 
[Kbatikg,  J. — In  all  the  cases  you  rely  upon,  the  letter  contains  a  re- 
cognition of  a  contract  materially  different  from  the  actual  contract.] 
In  Ooode  v.  Job,  28  Law  J.,  Q.  B.  1,  it  was  held,  that,  if  a  person 
through  whom  the  defendant  in  an  action  of  ejectment  claims  has  in  an 
answer  sworn  by  him  to  a  bill  filed  by  the  plaintiff  in  reference  to  the 
same  property,  acknowledged  the  title  of  the  plaintiff  within  twenty 
years  of  the  time  of  the  action  being  brought,  such  acknowledgment 
will  be  evidence  against  the  defendant,  and  will  operate  as  a  bar  to  the 
Statute  of  Limitations,  under  the  8  &  4  W.  4,  c.  27,  s.  14.  But,  in 
Rondeau  v,  Wyatt,  2  H.  Bl.  63,  an  admission  of  a  contract  in  an  answer 
to  a  bill  in  Chancery  was  held  not  to  be  a  sufficient  memorandum  within 
the  Statute  of  Frauds. '  And  this  view  is  adopted  in  Mitford  on  Plead- 
ings in  Equity,  5th  edit.  811.  This  being  the  state  of  the  authorities, 
the  court  will,  it  is  submitted,  in  the  absence  of  any  cogent  reasoning 
to  the  contrary,  adopt  the  conclusion  arrived  at  by  Mr.  Justice  Black- 
burn, and  hold  this  acknowledgment  to  be  insufficient.  Further,  in  order 
to  maintain  this  action,  the  plaintiff  must  prove  that  the  property  in  the 

(a)  See  Bradford  v.  Ronltton,  S  Irifh  Common  Law  Rep.  408. 
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goods  vested  in  the  defendant  at  the  time  of  the  contract.  Now,  the 
letter,  which  alone  can  be  relied  on  to  prove  the  contract,  was  not  written 
until  five  months  after  the  oral  bargain  was  made.  When  did  the  pro- 
perty vest  ?  Clearly  not  until  the  3d  of  December.  Whose  goods  were 
*RSil  ^^^^  ^^  ^^®  mean  time?  [W^illes,  J. — There  might  *have  been 
^  something  in  this  point,  if  the  goods  had  been  burnt  in  the 
interim.]  In  the  notes  to  Birkrayr  v,  Darnell  (Salk.  27),  in  1  Smith's 
Leading  Cases,  4th  edit.,  p.  233,  it  is  said :  ^'  A  vendee  cannot,  where 
the  contract  of  sale  is  invalid  by  the  statute,  effect  an  insurance  on  the 
goods, — Stockdale  v.  Dunlop,  6  M.  &  W.  224  ;t  nor,  it  seems,  could  he 
bring  an  action  against  the  carrier,  treating  the  vendor  as  his  agent  to 
forward :  see  Coat's  v.  Chaplin,  3  Q.  B.  483  (E.  C.  L.  R.  vol.  43),  2  Gale 
&  D.  552.  Also  it  is  observable  that  the  written  memorandum  must 
exist  before  action,  and  in  that  respect  differs  from  mere  evidence :  Bill 
V.  Bament,  9  M.  &  W.  36  if  see  Fricker  v.  Thomlinson,  1  M.  &  6.  772 
(E.  C.  L.  B.  vol.  39).  And  indeed,  attending  to  the  distinction  pointed 
out  by  the  Lord  Chancellor  (Cottenham)  in  Dale  v,  Hamilton,  2  Phillips 
266,  between  agreements  and  declarations  of  trust, — '  that,  in  the  one, 
it  is  the  agreement  itself,  which  is  the  origin  of  the  interest,  that  must 
be  in  writing ;  in  the  case  of  a  declaration  of  trust,  which  is  only  the 
recognition  of  a  pre-existing  interest,  it  is  the  evidence  and  recognition, 
and  not  the  origin  of  the  transaction,  that  must  be  in  writing,'  it  may 
be  difficult  to  impute  any  retroactive  effect  to  the  subsequent  written 
memorandum  of  an  agreement  within  the  statute,  not  originally  reduced 
into  writing." 

Hawkins^  Q.  C,  and  Kemplay^  in  support  of  the  rule. — Baldey  v. 
Parker,  2  B.  &  C.  37  (E.  C.  L.  R.  vol.  9),  3  D.  &  R.  220  (E.  C.  L.  R. 
vol.  16),  and  the  cases  which  have  followed  it,  show  that  the  jury  came 
to  a  wrong  conclusion  in  this  case,  assuming  the  question  to  have  been 
properly  for  them.  The  main  question,  however,  is,  whether  the  defend- 
ant's letter  of  the  3d  of  December  was  a  sufficient  note  or  memorandum 
of  the  bargain  to  satisfy  the  17th  section  of  the  statute.  The  first 
objection  made  to  it,  is,  that  it  does  not  contain  an  admission  of  the 
*8SS1  ^®^™^  ®^  *^®  *contract.  In  substance  it  is, — "I  selected  for 
J  ready  money"  (which  means,  I  selected  and  agreed  to  pay  ready 
money  for  them)  "  certain  chimney-glasses,  the  price  of  which  was  38/. 
lOd.  6(2."  That  which  follows  is  no  denial  or  repudiation  of  the  contract, 
but  a  mere  statement  that  for  some  reason  the  defendant  wished  to  avoid 
the  performance  of  it.  [Williams,  J. — It  cannot  be  laid  down  broadly 
that  a  mere  recital  of  a  contract  will  constitute  a  note  or  memorandum 
within  the  statute.]  In  Jackson  v.  Lowe,  7  J.  B.  Moore  219  (E.  C.  L. 
R.  vol.  17),  1  Bingh.  9,  the  purchaser  of  flour  gave  a  notice  in  writing 
to  the  seller,  who  had  delivered  part  of  it,  that  it  was  of  bad  quality, 
and  unsaleable,  and  required  him  to  take  it  away :  in  this  notice  the 
quantity,  quality,  price,  and  time  of  delivery  were  stated :  the  attorney 
for  the  vendor  answered  this,  stating  that  the  vendor  had  performed  his 
contract  as  far  as  it  had  gone,  and  was  ready  to  complete  the  remainder : 
and  it  was  held  that  the  two  documents  together  constituted  a  sufficient 
note  or  memorandum  of  the  bargain  to  satisfy  the  statute.  [Erle,  C. 
J. — I  do  not  think  you  need  labour  that.]  The  next  objection  b,  thai 
the  letter  contains  an  express  repudiation  or  disclaimer  of  the  contract, 
and  therefore  the  statute  is  not  satisfied :  and  for  this  the  passage  cited 
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from  Mr.  Justice  Blackburn's  book  is  relied  on.  No  authority,  how- 
ever, is  cited  to  support  the  proposition  there  laid  down.  [Williams,  J, 
— My  Brother  Blackburn  admits  that  there  is  no  authority  for  it ;  but 
he  gives  his  own  reasons  for  the  opinion  he  advances.  When  do  you 
say  the  property  passed  by  this  contract  ?]  At  the  time  of  the  original 
bargain  in  July.  [Williams,  J. — Indeed!]  It  is  not  necessary  to 
contend  for  that,  though  it  seems  to  be  borne  out  by  the  language  of 
the  17th  section :  it  is  not  the  "  contract"  which  is  required  to  be  in 
writing,  but  "some  note  or  memorandum  of  the  contract."  *[WlL-  r»Qc£5 
LI  A  MS,  J. — A  memorandum  given  after  action  brought  will  not  '- 
do :  Bill  r.  Bament,  9  M.  &  W.  86.t  The  reason  given  is,  that  the 
cause  of  action  is  not  complete  until  the  memorandum  is  given.  Parke, 
B.,  there  says:  "There  must,  in  order  to  sustain  the  action,  be  a  good 
contract,  in  existence  at  the  time  of  action  brought;  and,  to  make  it  a 
good  contract  under  the  statute,  there  must  be  one  of  the  three  requisites 
therein  mentioned.  I  think,  therefore,  that  a  written  memorandum,  or 
part  payment,  after  action  brought,  is  not  sufficient  to  satisfy  the  sta- 
tute."] That  is  somewhat  at  variance  with  the  dictum  of  Maule,  J.,  in 
Fricker  v.  Thomlinson,  1  M.  &  G.  772  (E.  C.  L.  R.  vol.  89),—"  The  case 
in  the  Exchequer  (a)  decided  that  the  Statute  of  Frauds  only  altered 
the  evidence  of  the  contract,  and  did  not,  like  the  Statute  of  Anne,(i) 
make  the  contract  itself  void :  and,  if  that  be  so,  a  memorandum  of 
the  contract  made  after  action  brought  would  be  sufficient :  and  why, 
then,  should  not  an  acceptance  of  goods  after  action  brought  be  admis- 
sible in  evidence  ?"  [WiLLES,  J. — According  to  Coats  v.  Chaplin,  3  Q. 
B.  483  (E.  C.  L.  B.  vol.  43),  2  Gale  &  D.  552,  and  that  class  of  cases, 
the  buyer  could  not  have  sued  the  carrier  for  the  damage  done  to  the 
goods  at  the  time  the  negligence  occurred.  Could  he  put  himself  in  a 
better  position  in  this  respect  by  a  written  acknowledgment?]  His 
acknowledgment  would  have  a  retroactive  effect.  [Willes,  J. — Suppose 
the  vendors  had  brought  their  action  against  the  carrier,  and  the  vendee 
wrote  the  letter  which  perfected  his  contract  the  day  before  the  trial, 
what  would  be  the  effect  of  that?]  It  may  well  be  that  the  carrier  may 
owe  a  duty  to  both.  In  all  the  cases  cited  on  the  part  of  the  defendant, 
the  contract  had  *either  been  repudiated  before  the  letter  was  r^ocir 
written,  or  the  parties  were  not  at  one  as  to  the  terms  of  the  ^ 
contract. 

Erle,  C.  J. — This  was  an  action  for  goods  sold  and  delivered.  There 
was  an  oral  contract  for  the  sale  and  delivery  of  the  goods  in  question  : 
but  the  defendant  relies  upon  the  Statute  of  Frauds,  and  contends  that 
there  was  no  note  or  memorandum  of  the  bargain  in  writing  to  satisfy 
that  statute.  After  the  making  of  the  oral  contract,  however,  there 
was  a  letter  written  by  the  vendee  to  the  vendors,  which  contains  this 
statement, — '^The  goods  selected  for  ready  money  was  the  chimney- 
glasses,  amounting  to  382.  lOs.  6d."  (the  goods  in  dispute),  *^  which 
goods  I  have  never  received,  and  have  long  since  declined  to  have,  for 
reasons  made  known  to  you  at  the  time,*' — the  reason  being,  that,  in 
consequence  of  the  negligence  of  the  carrier  through  whom  they  were 
sent,  the  goods  were  damaged.  Now,  the  first  part  of  that  letter  is 
unquestionably  a  note  or  memorandum  of  the  bargain :  it  contains  a 

(a)  EUiott  V.  Tbomu,  3  M.  A  W.  irO.f 
(6)  The  Copyright  Act,  8  Anne,  o.  19,  •.  1. 
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description  of  the  articles  sold,  the  price  for  which  they  were  sold,  and 
all  the  sabstantial  parts  of  the  contract.  If  it  had  stopped  there,  there 
could  be  no  dispute  as  to  its  being  a  sufficient  note  or  memorandum  to 
satisfy  the  statute.  It  is  clear  that  the  note  or  memorandum  may  be 
made  after  the  time  at  which  the  oral  contract  takes  place ;  and,  to  my 
mind,  that  which  passed  orally  between  the  parties  on  the  subject  of  the 
bargain  in  July,  was  in  the  nature  of  an  inchoate  contract,  and  the 
subsequent  letter  had  a  retroactive  effect,  making  the  contract  good  and 
binding.  The  latter  part  of  the  defendant's  letter  in  effect  says,  '*  I 
decline  to  take  the  goods  because  the  carrier  damaged  them  in  their 
transit:*'  and  it  is  contended  on  his  part,  that  the  acknowledgment  at 
^or 0-1  the  beginning  '^'of  the  letter  does  not  constitute  a  sufficieiit  memo- 

^  randum  within  the  statute,  because  the  latter  part  contains  a 
repudiation  of  his  liability, — relying  much  on  the  passage  cited  from 
my  Brother  Blackburn's  book  on  the  Contract  of  Sale,  where  it  is  sug- 
gested that  a  subsequent  acknowledgment  in  writing  has  not  the  effect 
of  making  the  contract  good,  if  it  is  accompanied  by  a  repudiation  of 
the  defendant's  liability  under  it.  A  case  is  referred  to,  of  Rondeao 
v.  Wyatt,  2  H.  Bl.  68,  where  an  answer  to  a  bill  of  discovery,  in  which 
the  defendant  admitted  the  agreement,  was  held  not  to  preclude  him 
from  taking  the  objection  that  there  was  no  note  or  memorandum  to 
satisfy  the  Statute  of  Frauds.  We  have  adverted  to  the  authorities 
cited  in  Mr.  Justice  Blackburn's  book,  and  to  the  case  of  Rondeau  v. 
Wyatt ;  but  we  find  no  decided  authority  upon  the  point  in  judgment. 
In  that  state  of  the  authorities,  we  are  remitted  to  the  Statute  of 
Frauds  itself:  and,  upon  reference  to  its  language,  we  think  the  defend- 
ant's letter  does  amount  to  a  sufficient  memorandum  in  writing,  and 
makes  the  contract  good.  The  purpose  of  the  statute  was,  to  prevent 
fraud  and  perjury.  Now,  the  danger  of  perjury  in  this  case  is  effectually 
prevented  by  the  letter  of  the  defendant ;  for,  he  distinctly  admits  that 
he  made  the  contract,  and  at  the  price  alleged.  I  do  not  consider  that 
the  defendant  intended  to  deny  his  liability  by  reason  of  the  absence 
or  insufficiency  of  the  contract :  but  that  the  only  question  which  he 
intended  to  raise,  was,  whether  he  or  the  plaintiffs  should  settle  with  the 
carriers  for  the  damage  done  to  the  goods.  I  think  that  constitutes  a 
material  distinction  between  the  present  case  and  those  cited,  in  which 
the  defendant,  admitting  the  contract,  has  rested  his  defence  on  the 
non-compliance  with  the  statute.  But,  if  there  be  no  such  distinction, 
and  we  are  called  upon  to  consider  whether  the  doctrine  suggested 
^orqi  *^^  ™7  Brother  Blackburne's  book  correctly  represents  the  law 

•^  upon  this  subject,  with  the  highest  respect  for  that  clear-headed 
and  highly  eminent  judge,  I  must  say  that  I  am  unable  to  give  my 
assent  to  his  proposition.  I  think  the  purpose  of  the  Statute  of  Frauds 
is  answered  by  the  defeudant's  letter,  and  that  the  plaintiffs  are  entitled 
to  recover. 

Williams,  J. — I  am  entirely  of  the  same  opinion.  It  cannot  for  a 
moment  be  controverted  here,  that  in  point  of  fact  there  was  a  good 
and  lawful  contract  between  the  plaintiffs  and  the  defendant  for  the  sale 
of  the  goods  in  question.  But  it  is  equally  clear,  that,  as  the  price  of 
the  goods  bargained  for  exceeded  the  value  of  lOZ.,  the  contract  was  not 
an  actionable  one  unless  the  requisites  of  the  17th  section  of  the  Statute 
of  Frauds  were  complied  with ;  that  section  enacting,  *^  that  no  contract 
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for  the  sale  of  any  goods,  wares,  and  merchandises  for  the  price  of  lOZ. 
sterling  or  upwards,  shall  be  allowed  to  be  good,  except  (1)  the  buyer 
shall  accept  part  of  the  goods  so  sold  and  actually  receive  the  same,  or 
(2)  give  something  in  earnest  to  bind  the  bargain  or  in  part  of  payment, 
or  (3)  that  some  note  or  memorandum  in  writing  of  the  said  bargain  be 
made  and  signed  by  the  parties  to  be  charged  by  such  contract,  or  their 
agents  thereunto  lawfully  authorized." 

The  effect  of  that  enactment,  is,  that,  although  there  is  a  contract 
which  is  a  good  and  valid  contract,  no  action  can  be  maintained  upon  it^ 
if  made  by  word  of  mouth  only,  unless  something  else  has  happened, 
ex.  gr.  unless  there  be  a  note  or  memorandum  in  writing  of  the  bargain 
signed  by  the  party  to  be  charged.  As  soon  as  such  a  memorandum 
comes  into  existence,  the  contract  becomes  an  actionable  contract.  The 
question,  therefore,  in  the  present  case,  is,  whether  such  a  memorandum 
has  come  into  existence.  It  is  plain  to  *my  mind  that  the  terms  r«o^A 
of  the  defendant's  letter  of  the  8d  of  December  do  constitute  ^ 
such  a  memorandum  as  the  statute  contemplated.  It  completely  recites 
all  the  essential  terms  of  the  bargain :  and  the  only  question  is  whether 
it  is  the  less  a  note  or  memorandum  of  the  bargain,  because  it  is  accom- 
panied by  a  statement  that  the  defendant  does  not  consider  himself 
liable  in  law  for  the  performance  of  it.  There  is  nothing  in  the  statute 
to  warrant  that.  I  think  the  statute  is  satisfied,  and  that  the  contract 
is  an  actionable  contract.  It  is  said  that  there  may  be  a  difficulty  in 
maintaining  this  doctrine,  in  consequence  of  the  inconvenience  which 
may  arise  from  the  property  not  passing  by  the  contract  until  it  has  be- 
come capable  of  being  enforced  by  action.  That  may  be  true :  but  the 
same  may  be  said  as  to  part  acceptance  or  the  payment  of  earnest,  and 
jet  nobody  ever  suggested  a  doubt  that  an  action  might  be  brought  upon 
a  verbal  contract  where  either  of  these  things  has  taken  place.  I 
entirely  agree  with  my  Lord  in  his  appreciation  of  my  Brother  Black- 
burn's book :  but,  after  fully  considering  the  proposition  which  has  been 
cited  from  it,  and  the  reasoning  upon  which  that  proposition  is  based,  I 
feel  bound  to  say  that  I  do  not  consider  it  satisfactory.  The  right  of 
the  defendant  to  put  an  end  to  the  contract,  if  any  such  right  existed, 
ought  not  to  affect  the  question  whether  there  was  a  valid  contract  or 
not.  There  was  a  valid  contract,  and  the  memorandum  was  a  sufficient 
memorandum.  The  intention  of  the  defendant  to  repudiate  or  abandon 
the  contract  cannot  affect  the  question  as  to  the  sufficiency  or  insuffi- 
ciency of  it. 

WiLLES,  J. — I  am  of  the  same  opinion.  No  doubt  there  was  a  con- 
tract between  the  plaintiffs  and  the  defendant  for  the  purchase  of  the 
goods  in  question  by  *the  latter,  and,  assuming  it  to  be  a  good  r«ogi 
contract,  the  defendant  would  be  bound  to  pay  the  price.  At  ^ 
common  law,  it  is  clear  that  the  plaintiffs  would  have  a  good  cause  of 
action :  but  it  is  insisted  that  no  action  can  be  maintained,  by  reason  of 
the  17th  section  of  the  Statute  of  Frauds.  I  found  my  opinion  in 
favour  of  the  plaintiffs  entirely  upon  the  construction  of  that  section ; 
for,  there  is  no  authority  on  either  side,  except  the  passage  quoted  from 
my  Brother  Blackburn's  book.  It  is  impossible  that  anybody  can 
attribute  more  weight  than  I  do  to  anything  that  falls  from  that  learned 
judge:  but,  whatever  distrust  I  may  under  the  circumstances  be  dis- 
posed to  entertain,  I  must  still  act  upon  my  own  opinion.     Look  at  the 
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words  of  the  statute.  They  are,  ^'  No  contract  for  the  sale  of  any  goods, 
&c.,  shall  be  allowed  to  be  good,  except, — that  some  note  or  memo- 
randum in  writing  of  the  said  bargain  be  made  and  signed  by  the  parties 
to  be  charged  by  such  contract,  or  their  agents  thereunto  lawfully 
authorized."  It  follows  from  these  words,  that,  if  there  be  any  note  or 
memorandum  in  writing  of  the  bargain  signed  by  the  party  to  be 
charged,  the  contract  is  to  be  allowed  to  be  good  as  at  common  law. 
Unquestionably  there  is  in  the  present  case  a  note  or  memorandum  in 
writing ;  and  upon  the  true  construction  of  the  statute,  I  think,  a  suffi- 
cient note.  The  defendant  in  the  letter  says, — "  I  selected  the  goods  for 
ready  money ;  and  the  price  agreed  on  was  88Z.  10«.  6(2."  That  clearly 
is  a  memorandum  containing  the  terms  of  the  bargain.  It  is  urged  that 
this  letter  was  not  a  sufficient  note  or  memorandum  to  satisfy  the  statute, 
because  it  is  accompanied  by  a  statement  showing  that  the  defendant 
did  not  wish  to  be  bound  by  the  contract.  It  seems  to  me  that  to  hold 
that  that  circumstance  is  to  operate  to  prevent  the  letter  being  such  a 
*8f)21  ™6™o^^Q<^^™  AS  ^he  statute  ^contemplated,  would  be  depriving 
^  the  word  "some,"  or  the  correlative  word  "any,"  of  its  natural 
meaning  and  effect.  The  requisites  of  the  statute  have  been  complied 
with:  and  there  is  nothing  in  the  statute  to  say  that  the  note  or  memo- 
randum is  to  be  defeated  by  any  collateral  circumstances.  Upon  thut 
simple  ground,  it  seems  to  me  that  this  contract  stands  good,  and  that 
the  plaintiffs  are  entitled  to  recover. 

Keating,  J. — I  am  of  the  same  opinion.  No  doubt  the  contract  in 
this  case  was  good  if  evidenced  by  writing.  The  object  of  the  Statute 
of  Frauds  was,  to  provide  the  certainty  of  written  evidence  for  the  un- 
certainty of  oral  evidence  of  contracts.  The  defendant's  letter  of  the 
3d  of  December  does  contain  all  the  terms  of  the  bargain  between 
these  parties.  It  is  said  that  that  letter  ceases  to  be  a  note  or  memo- 
randum of  the  contract,  because  the  defendant  has  thought  fit  to  add  to 
it  an  intimation  that  he  does  not  wish  or  intend  to  be  bound  by  it.  It 
seems  to  me,  however,  that  that  statement  cannot  be  allowed  to  vary 
the  operation  of  the  previous  words  of  the  letter,  which  amount  to  a 
clear  acknowledgment  of  the  terms  of  the  bargain.  I  should  not  have 
entertained  the  slightest  doubt  upon  the  subject,  but  for  the  passage 
quoted  from  Mr.  Justice  Blackburn's  book.  But  the  learned  author 
merely  throws  it  out  as  an  intimation  of  opinion,  which  he  admits  to 
have  no  authority  or  even  dictum  in  its  favour.  For  these  reasons,  I 
concur  with  the  rest  of  the  court  in  thinking  that  the  rule  to  enter  a 
veriict  for  the  plaintiffs  for  38/.  10«.  6(2.  should  be  made  absolute. 

Bule  absolute  accordingly. 
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HUTCHINSON  and  Others  v.  COPESTAKE  and  Another.     July  8, 

In  an  action  for  obstructing  ancient  lights,  the  facta  stated  in  a  special  case  were  as  follows : — 
The  plaintiff's  and  defendants  possessed  premises  opposite  to  each  other  in  the  city  of  London ; 
the  plaintiffs'  premises,  in  which  were  windows  which  had  been  used  for  more  than  twenty 
years,  having  been  burnt  down,  the  plaintiff's  rebuilt  them,  but,  in  the  newly  erected  building, 
the  windows  were  placed  in  diff'erent  situations,  were  of  different  sises,  and  altogether  occu- 
pied more  space  than  those  in  the  old  building;  some  parts  of  the  new  windows  coincided 
with  some  parts  of  the  old  ones,  but  a  great  portion  of  the  old  and  new  windows  did  not 
coincide. 

In  the  special  case  it  was  stated  that  "the  defendants  could  not  have  obstructed  the  passage  of 
light  to  such  portions  of  the  windows  of  the  plaintiffs'  new  building  as  were  new,  without  at 
the  same  time  obstructing  the  passage  of  light  to  such  portions  of  the  plaintiffs'  windows  as 
were  in  the  sites  of  the  old  windows,  to  the  extent  stated  in  the  declaration  :" — 

Held,  by  the  Exchequer  Chamber,— affirming  the  judgment  of  the  court  below, — that,  as  none 
of  the  new  windows  occupied  the  same  position  as  any  one  of  the  ancient  windows  did,  no 
right  was  acquired  in  respect  of  any  of  them  against  the  plaintiffis. 

This  was  a  writ  of  error  upon  a  judgment  of  the  Court  of  Common 
Pleas  upon  a  special  case,  in  which  that  court  held, — in  conformity  with 
the  rule  laid  down  by  the  Court  of  Queen's  Bench  in  Renshaw  v.  Bean, 
18  Q.  B.  112, — that  an  action  will  not  lie  for  the  obstruction  of  ancient 
lights,  the  position  of  which  has  been  so  altered  by  the  rebuilding  of  the 
premises  within  twenty  years  that  the  defendant  could  not  exercise  his 
right  to  obstruct  such  portions  of  the  lights  as  were  unprivileged,  with- 
out at  the  same  time  obstructing  the  privileged  portions.  See  the  case 
set  out,  8  C.  B.,  N.  8.  102. 

The  case  was  argued  at  the  sittings  after  Easter  Term,  1861,  before 
Crompton,  J.,  Bramwell,  B.,  Channell,  B.,  Hill,  J.,  and  Blackburn, 
J.,  by 

Montcigue  Smithy  Q.  C.  (with  whom  was  Ooxon)^  for  the  plaintiffs, 
and  by 

Jlawkins^  Q.  C.  (with  whom  was  JPhear),  for  the  defendants. 

*The  arguments  were  substantially  a  repetition  of  those  urged  r«og4 
in  the  court  below.  The  following  authorities  were  cited :  Lut-  ^ 
trel's  Case,  4  Co.  Rep.  87  a,  Chandler  v,  Thompson,  3  Campb.  80,  Cot- 
terell  v.  Griffiths,  4  Esp.  N.  P.  C.  69,  Garritt  v.  Sharp,  3  Ad.  &  E.  326 
(E.  C.  L.  R.  vol.  30),  4  N.  &  M.  834  (E..C.  L.  R.  vol.  30),  Blanchard  v. 
Bridges,  4  Ad.  &  E.  176  (E.  C.  L.  R.  vol.  31),  6  N.  &  M.  667  (E.  C.  L. 
R.  vol.  36),  Hall  v.  Swift,  4  N.  C.  381  (E.  C.  L.  R.  vol.  32),  6  Scott  167, 
Thomas  v.  Thomas,  2  C.  M.  &  R.  34,t  5  Tyrwh.  804,  Wilson  v.  Town- 
send,  9  Weekly  Rep.  81,  Cooper  v.  Hubbuck,  9  Weekly  Rep.  352,  Cawk- 
well  V.  Russell,  26  Law  J.,  Exch.  34,  and  Gale  on  Easements,  2d  edit., 
pp.  331,  364,  361,  363.  Our.  adv.  vult. 

Crompton,  J. — The  plaintiffs  in  this  case  alleged  that  they  were  pos- 
sessed of  a  certain  shop  and  a  warehouse  in  which  there  were  of  right 
divers  windows,  through  which  light  and  air  ought  to  have  entered,  and 
that  the  defendants  built  and  continued  a  wall  and  building  near  to  the 
said  windows,  whereby  the  light  and  air  were  hindered  and  prevented 
onaing  through  the  windows  into  the  shop  or  jvarehouse. 
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At  the. trial  a  verdict  was  taken  for  the  plaintiffs,  subject  to  a  special 
case,  upon  which  the  Court  of  Common  Pleas  gave  judgment  for  the 
defendants. 

It  appeared  from  the  special  case  that  the  plaintiffs'  and  the  defend- 
ants* premises  were  situate  opposite  each  other  in  Bread  Street,  in  the 
city  of  London ;  and  that  the  plaintiffs'  premises,  in  which  the  windows 
had  been  used  for  more  than  twenty  years,  having  been  burnt  down, 
were  rebuilt.  It  appeared  from  the  special  case  and  the  tracings  ac- 
companying it,  which  were  made  part  of  the  case,  that  in  the  newly- 
erected  buildings,  the  windows  were  placed  in  different  situations,  were 
of  different  sizes,  and  altogether  occupied  more  space  than  the  windows 
in  the  old  buildings.  Some  parts  of  some  of  the  new  windows  coincided 
*f^B^1  *^^^^  some  parts  of  the  old ;  but  a  great  portion  of  the  old  and 
^   new  did  not  coincide. 

It  was  expressly  stated  in  the  case  that  '*  the  defendants  could  not 
have  obstructed  the  passage  of  light  to  such  portions  of  the  windows  of 
the  plaintiffs'  present  warehouse  as  are  new,  without  at  the  same  time 
obstructing  the  passage  of  light  to  such  portions  of  the  plaintiffs'  win- 
dows as  are  in  the  sites  of  the  old  windows,  to  the  extent  stated  in  the 
declaration." 

On  the  argument  before  us,  the  defendants  contended  that  the  new 
windows  were  not  substantially  the  same  as  the  old  ones,  and  that,  as  it 
was  found  in  the  case  that  the  new  portions  of  the  windows  could  not 
be  obstructed  without  obstructing  the  portions  in  the  site  of  the  old 
windows,  the  case  fell  within  the  authority  of  Renshaw  v.  Bean,  18  Q.  B. 
112  (E.  C.  L.  R.  vol.  83). 

The  plaintiffs,  on  the  contrary,  contended  that  the  new  lights  were 
substantially  the  same  as  the  old  ones ;  that  the  same  amount  of  light 
and  air  ought  to  have  come  to  their  building,  by  whatever  apertures  they 
chose  to  receive  it ;  that  no  more  burthen  was  cast  on  the  servient  tene- 
ment by  the  one  set  of  windows  than  by  the  other ;  and  that,  even  if 
the  windows  were  substantially  different,  or  increased  in  size,  the  de- 
fendants had  no  right  to  obstruct  the  portions  of  the  old  lights  that 
formed  parts  of  the  new  windows :  and  they  impugned  the  authority  of 
Renshaw  v.  Bean. 

On  comparing  the  tracings  of  the  old  and  new  buildings,  and  looking 
at  the  statements  in  thi>  case,  the  old  and  new  windows  of  the  plaintiffs 
do  not  seem  to  me  to  be  substantially  the  same :  and  I  think,  that,  where, 
as  in  the  present  case,  windows  to  which  a  right  has  been  acquired  are  so 
far  altered  in  their  position  and  size,  and  confused  with  portions  of  new 
windows,  that  the  owner  of  the  Servient  tenement  cannot  prevent  a  right 
♦ftrfil  '^^^'^8  gained  to  the  new  windows  *without  obstructing  such  por- 
-'  tions  of  the  old  windows  as  have  been  mixed  up  with  the  new 
lights,  no  right  of  action  arises  from  such  necessary  obstruction  of  the 
remaining  portions  of  the  old  windows. 

When  the  origin  of  the  right  to  windows  is  considered,  it  seems  to  be 
clear,  according  to  the  judgment  of  Patteson,  J.,  in  Blanchard  v.  Bridges, 
4  Ad.  &  E.  176  (E.  C.  L.  R.  vol.  81),  5  N.  &  M.  567  (E.  C.  L.  R.  vol. 
86),  in  which  I  entirely  concur,  that  the  lights  in  respect  of  which  the 
right  of  action  is  sought  to  be  enforced  must  be  substantially  the  same 
as  the  lights  which  have  been  gained  by  user  or  grant ;  and  that  no 
new  light  can  be  substituted  without  the  consent  of  the  owner  of  the 
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servient  tenement.  The  right  to  prevent  the  owner  of  the  servient  tene- 
ment from  using  his  own  land  as  he  chooses,  must  arise  from  the  con- 
sent of  such  owner  or  his  predecessors ;  and  that  consent  must,  as  observed 
by  Mr.  Justice  Patteson,  have  reference  to  the  state  of  things  at  the 
time  when  it  is  supposed  to  have  taken  place,  and  cannot  fairly  be  ex- 
tended beyond  the  access  of  light  and  air  through  the  same  aperture  or 
one  of  the  same  dimensions  and  in  the  same  position.  Since  the  Pre- 
scription Act,  2  &  8  W.  4,  c.  71,  the  right  to  light  depends  upon  positive 
enactment,  in  cases  falling  within  the  provisions  of  that  statute.  By 
the  3d  section  of  that  act,  it  is  enacted,  that,  "  when  the  access  and  use 
of  lights  to  and  for  any  dwelling-house,  &c.,  shall  have  been  actually 
enjoyed  therewith  for  the  full  period  of  twenty  years  without  interrup- 
tion, the  right  thereto  shall  be  deemed  absolute  and  indefeasible."  The 
extent  of  the  right  must  be  confined  to  that  which  has  been  actually 
enjoyed,  and  which  the  owners  of  the  adjoining  land  did  not  interrupt; 
so  that  precisely  the  same  reasons  apply  as  did  at  common  law. 

The  doctrine  so  well  explained  by  the  above  learned  judge  (Patteson, 
J.),  does  not  seem  to  me  at  all  at  ^variance,  as  was  suggested  by  ri^o^n 
Mr.  Smith  in  his  argument,  with  the  observations  of  Lord  Camp-  ^ 
bell  in  Renshaw  v.  Bean,  where  he  says :  *^  We  by  no  means  say,  that, 
where  the  owner  of  a  house  alters  the  dimensions  of  an  ancient  window 
in  it,  he  may  in  no  case  maintain  an  action  for  that  which  is  an  obstruc- 
tion to  it  in  its  former  state."  This  observation  would  be  applicable  ex. 
gr.  to  a  case  where  an  ancient  window  of  three  feet  had  an  addition  in 
height  or  breadth  of  three  feet,  which  could  be  obstructed  by  a  hoard 
or  scaffolding,  and  where  the  old  light,  being  distinguishable,  need  not 
be  interfered  with  in  blocking  up  the  new.  And  I  perfectly  agree  in 
Lord  Campbell's  observation  as  applicable  to  such  a  case. 

In  the  present  case,  the  matter  in  respect  of  which  the  action  is 
brought  is  not  the  thing  granted  or  to  which  a  right  has  been  acquired 
by  user.  It  is  not  the  thing  in  respect  of  which  the  owners  of  the  ser- 
vient tenement  have  become  subject  to  a  restriction  that  they  should  not 
obstruct  by  doing  any  act  on  their  own  land  which  their  pleasure  or 
caprice  may  lead  them  to  choose  to  do. 

We  were  pressed  with  the  argument  that  there  was  no  greater  amount 
of  inconvenience  to  the  servient  tenement:  and  a  case  of  Cooper  v. 
Hubbuck  was  cited,  where  the  Master  of  the  Rolls  was  supposed  to  have 
held  that  a  party  having  several  windows  in  a  house  could  put  out  an 
intermediate  new  window  between  two  old  ones,  where  no  apparent 
detriment  to  the  owner  of  the  servient  tenement  appeared  to  arise 
therefrom. 

I  wholly  dissent  from  this  doctrine.  I  think  that  the  right  to  restrict 
the  owner  of  the  adjoining  land  from  building  on  his  own  land,  gained 
by  user  or  grant,  must  be  confined  to  the  subject-matter  of  such  user  or 
grant,  and  that  the  restriction  on  the  owner  of  the  ^servient  tene-  r«Qgo 
ment  must  be  substantially  the  same,  according  to  the  rule  as  '- 
laid  down  in  Blanchard  v.  Bridges. 

I  do  not  think  that  the  owner  of  the  old  lights  can  say,  *'  This  new 
window  I  now  put  out  will  occasion  you  no  harm,  as  you  could  not  build 
so  as  to  affect  any  of  my  lights  before,  and  this  new  one  will  not  abridge 
your  power  of  building." 

The  new  light  is  not  one  of  the  windows  to  which  the  original  assent 
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was  given ;  and  it  may  be  that  the  owner  of  the  servient  tenement 
would  not  have  chosen  to  acquiesce  if  the  window  had  been  in  the  situa- 
tion of  the  new  window. 

Suppose  that  a  party  has  a  back  wall  of  his  house  with  no  windows, 
or  very  few  windows  opposite  to  the  front  of  his  neighbour's  house, — 
the  neighbour  may  very  likely  not  object  to  a  single  window  which  may 
not  annoy  him  by  being  opposite  to  particular  parts  of  his  own  house. 
He  may  be  good-natured  enough  not  to  object  to  two  such  windows, 
and  may  allow  a  right  to  be  gained  to  them ;  whereas  an  intermediate 
window  might  have  made  all  the  difference,  and  might  have  prevented 
him  from  at  all  acquiescing  in  any  lights. 

On  the  other  doctrine,  an  acquiescence  in  one  important  light,  which 
gave  no  annoyance,  might  be  made  to  operate  so  as  to  give  a  right  to 
lights  which  might  be  a  great  annoyance  and  interference  with  the  pri- 
vacy of  the  servient  tenement,  and  in  which  the  owner  of  the  servient 
tenement  never  would  have  acquiesced.  Can  it  be  the  law,  that  a  man 
who  has  one  window  in  the  front  of  his  house  can  say  to  his  neighbour, 
— '^  My  one  window  is  so  situate  as  that  any  increase  in  your  house 
would  interfere  with  some  rays  of  light  falling  upon  it,  and  therefore  I 
have  a  right  to  fill  the  back  of  my  house  with  windows  which  you  must 
not  interfere  with  ?" 

*8691  *^  think  that  the  true  doctrine  is,  to  confine  the  right  to  what 
^  the  user  points  out.  I  do  not,  however,  say  that  a  right  to  have 
any  quantity  of  lights  that  a  person  could  put  in  his  house,  might  not 
exist  as  against  his  neighbour.  Such  a  right  might  be  created  by  grant, 
and  might  probably  be  presumed  from  very  peculiar  circumstances ;  aa, 
if  the  owner  of  the  dominant  tenement  for  a  long  course  of  years  had 
continued  to  change  his  lights  from  time  to  time,  and  such  changes  had 
been  acquiesced  in  from  time  to  time  for  long  periods :  but,  in  general, 
the  right  must,  I  think,  correspond  with  the  user  of  the  particular  light 
or  lights. 

We  were  much  pressed  with  the  supposed  hardship  of  the  case.  Bat 
I  think,  that,  where  a  party  has  to  rebuild  his  house,  he  should  take 
care  that  he  places  the  windows  in  their  old  situations,  and  makes  them 
of  the  same  size,  and  that,  before  he  substitutes  or  adds  lights  substan- 
tially different  in  siie  or  position,  he  should  make  a  bargain  with  his 
neighbour :  and  I  think  that  the  hardship  would  be  greater  the  other 
way,  if  the  servient  tenement  could  be  made  subject  to  a  different  set 
of  lights  than  those  to  which  the  owner  had  assented,  and  which  new 
lights  might  be  such  as  he  would  have  dissented  from  if  originally  pro- 
posed, and  which  might  affect  the  privacy  of  particular  parts  of  his  tene* 
ment. 

It  was  also  asked,  what  would  be  the  case  if  there  were  two  adjoining 
buildings,  and  the  owner  of  one  of  them  should  substantially  alter  the 
lights,  so  that  the  owner  of  the  servient  tenement  opposite  to  both  of 
them  could  not  block  up  the  new  lights  without  blocking  up  the  old 
lights  of  the  adjoining  neighbour  ?  To  this  I  answer,  that,  in  the  first 
place,  the  old  lights,  in  respect  of  the  obstruction  of  which  an  action 
*8701  ^^^'^  ^^  might  be  brought,  would  be  the  same  identical  *an- 
-■  changed  lights ;  and,  in  the  second  place,  that  the  owner  com- 
plaining of  the  blocking  up  of  his  ancient  lights  would  not  by  hit  own 
act  have  put  the  owner  of  the  servient  tenement  into  the  situation  of  not 
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being  able  to  block  up  the  new  lights  without  blockinpr  up  the  old, — so 
that  the  very  reason  on  which  the  case  of  Renshaw  v.  Bean  was  decided 
would  not  be  applicable.  I  think  that  the  new  and  old  lights  in  the 
present  case  are  not  substantiallj  the  same,  and  that  the  old  lights  are 
by  the  act  of  the  plaintiff  so  confused  and  mixed  up  with  the  new  lights 
that  the  latter  cannot  be  blocked  up  without  obstructing  the  former,  and 
therefore,  that,  according  to  the  principles  I  have  referred  to,  this  action 
cannot  be  supported. 

I  am  of  opinion  that  the  judgment  of  the  court  below  should  be 
affirmed. 

My  Brother  Hill  concurs  in  the  above  judgment. 

Blackburn,  J. — My  Brother  Channell  and  I  concur  in  the  judgment 
of  my  Brother  Crompton,  but  are  desirous  of  adding  for  ourselves,  that, 
in  the  present  case,  in  our  opinion,  no  question  arises  as  to  the  rights 
of  the  owner  of  adjacent  land  to  use  it  so  as  to  block  up  an  ancient  and 
unaltered  window,  on  the  ground  that  the  person  who  has  a  right  to 
that  window  has  also  opened  a  new  one  in  such  a  position  that  the 
owner  of  the  adjacent  land  must  either  block  up  the  ancient  window  or 
submit  to  the  enjoyment  without  interruption  of  the  new  window,  so  as 
after  twenty  years  to  make  the  right  to  the  new  window  indefeasible. 

We  consider  this  a  very  different  question,  on  which,  if  it  was  raised 
by  the  facts,  we  should  be  bound  to  deliver  an  opinion.  As  it  is,  with* 
out  doing  so,  we  rest  our  concurrence  in  affirming  the  judgment  on  the 
ground,  that,  on  comparing  the  tracings,  which  are  part  of  the  case,  we 
find  that  no  one  of  the  plaintiffs'  present  *windows  substantially  r^o-r.-i 
corresponds  with  an  ancient  window :  and  we  draw  the  inference  '- 
of  fact  that  no  one  of  the  present  lights  claimed  is  a  continuation  of  one 
of  the  ancient  lights. 

We  perfectly  concur  in  the  reasoning  of  my  Brother  Crompton,  by 
which  he  shows  that  the  new  and  the  old  window  may  occupy  in  part 
the  same  space,  without  the  right  to  light  claimed  through  the  new  win- 
dow being  the  same  right  as  that  enjoyed  for  twenty  years  without  in- 
terruption through  the  old  one. 

Bramwell,  B. — I  concur  in  this  judgment,  solely  on  the  ground  that 
no  one  of  the  existing  windows  occupies  the  same  position  as  any  one 
of  the  ancient  windows  did,  and  consequently  that  by  no  one  of  them 
have  the  light  and  air  been  enjoyed  for  twenty  years,  and  so  no  right 
has  been  acquired  in  respect  of  any  of  them  against  the  plaintiffs. 

Judgment  affirmed. 

See  on  the  subject  of  ancieDt  lights  of  the  English  doctriDe  to  towns,  see 

the  AmericaD  note  to  Stokoe  v.  Singers,  Carrig  v.  Dee,  14  Gray  583 ;  Haverstick 

8  E.  &  B.  39 ;  and  in  addition  to  the  v.  Sipe,  33  Penn.  St.  368. 
eases  there  cited  against  the  application 
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•872]  *LEVY  V.  LEWIS.    Feb.  1. 

A.  let  premises  to  B.  for  a  term  which  expired  at  Lady  Day,  1858.  B.  had  underlet  them  for  the 
whole  term  to  C,  who  con  tinned  in  poBsessioD ;  and  B.  aflerwardg  sued  him  for  the  half- 
year's  rent  accrning  at  Michaelmas,  1858.  The  only  evidence  to  show  that  B.  still  continued 
tenant  of  the  premises  to  A.  was,  that,  after  action  hrovghtt  ho  paid  to  A.  and  A.  accepted 
the  half-year's  rent  which  would  have  been  due  from  him  assuming  his  tenancy  to  have  been 
still  subsisting: — Held,  in  the  Exchequer  Chamber,  by  Wightman,  J.,  Crompton,  J.,  and 
Hill,  J.,— dissentientibus  Bramwell,  B.,  and  Channell,  B., — ^aifirming  the  Judgment  of  the 
court  below, — that  there  was  evidence  for  the  Jury  that  B.'s  tenancy  under  A.  continued,  and 
consequently  that  the  action  was  maintainable. 

This  was  an  appeal  against  a  decision  of  the  Court  of  Common  Pleas, 
making  absolute  a  rule  for  a  new  trial  in  an  action  for  use  and  occupa- 
tion :  see  the  report,  6  C.  B.  N.  S.  766  (E.  C.  L.  R.  vol.  95). 

The  facts  were  as  follows : — The  plaintiff  held  certain  premitfes,  being 
No.  16,  Fetter  Lane,  in  the  city  of  London,  as  tenant  to  one  John 
Knight,  under  a  verbal  agreement  for  three  years  from  Lady  Day,  1855 ; 
and  he  underlet  them  to  the  defendant  for  the  same  term.  The  term 
being  about  to  expire,  the  defendant  was  desirous  of  continuing  tenant 
under  Knight,  the  superior  landlord,  and  some  negotiation  took  place 
between  them,  in  the  course  of  which  the  following  letters  were  written 
by  Knight  to  the  defendant  :— 

18,  Euston  Square,  26th  March,  1858. 
"  Mr.  Lewis, 

"  Sir, — I  have  not  (as  I  fully  expected  to  have  had)  the  key  of  No. 
16  Fetter  Lane  left  with  me  by  this  morning;  and,  on  my  going  to  the 
house  to-day,  I  found  it  shut  up  and  empty.  I  went  there  to  give  in- 
structions for  the  repairs,  and,  not  obtaining  the  key,  I  went  to  Mr. 
Levy's  office  in  Catherine  Street,  when  Mr.  Levy  told  me  it*  was  his 
intention  to  keep  the  house  on.  I  am  therefore  not  in  a  position  to 
proceed  with  our  negotiation.  I  am  up  to  to-morrow  (Saturday  the 
27th  instant)  quite  willing  to  take  the  house  off  Mr.  Levy's  hands,  should 
he  before  the  expiration  of  that  time  desire  me  to  do  so,  and  hand  over 
the  key:  and  I  should  in  such  case  be  ready  (if  you  wish  it)  to  treat 
with  you.  Should  Mr.  Levy,  however,  retain  his  present  determination, 
I  have  given  him  my  word  to  relet  the  premises  to  him. 

"  John  Knight." 

^Q-„T  "  18  Euston  Square,  27th  March,  1858. 

^^"^J       "Mr.  Lewis. 

"i2«  16  Fetter  Lane. 
"  Sir, — In  answer  to  your  note  of  yesterday,  I  beg  to  say  you  know 
perfectly  well  I  had  not  (even  by  inference)  entered  into  any  agreement 
to  let  you  the  above-mentioned  premises.  If,  as  you  state,  you  are  in 
possession  of  them,  such  possession  is  not  any  of  my  giving  you ;  and  it 
rfests  entirely  between  yourself  and  Mr.  Levy.  I  plainly  told  your 
friend  Mr.  Tylcoat,  who  called  upon  me  for  you,  that  I  would  not  enter 
into  an  agreement  to  let  the  house  to  any  new  tenant  until  Mr.  Levy 
had  given  me  up  possession  thereof;  but  that,  upon  its  coming  into  my 
possession,  you  shall  have  the  first  offer  of  it.  It  has  not  come  into  my 
possession.  I  shall  not  answer  any  further  letters  you  may  send  to 
me  on  the  matter ;  for,  I  will  not  trouble  myself  to  enter  into  a  paper 
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war  on  a  subject  respecting  which  we  each  know  there  is  really  nothing 
for  ns  to  write  about. 

"John  Knight." 

The  defendant  remaining  in  possession  of  the  premises,  the  plaintiff 
sued  him  for  half  a  year's  rent  from  Lady  Day  to  Michaelmas,  1858 ; 
and,  after  the  commencement  of  the  action,  the  plaintiff  paid  to  Knight, 
who  accepted  the  same,  the  half-year's  rent  which  would  be  due  from 
him  in  respect  of  the  premises,  assuming  his  tenancy  to  be  still  con- 
tinuing. 

Knight,  who  was  called  as  a  witness,  stated,  that,  although  nothing 
had  occurred  between  himself  and  the  plaintiff  with  reference  to  a  re- 
newal of  the  term  prior  to  the  payment  of  the  rent,  he  still  considered 
the  plaintiff  as  his  tenant. 

Upon  this  evidence,  Mr.  Justice  Willes,  conceiving  that  there  was  no 
evidence  to  go  to  the  jury  of  any  new  taking  of  the  premises  by  the 
plaintiff  from  *Knight,  or  by  the  defendant  from  the  plaintiff,  r^ioirj 
nonsuited  the  plaintiff.  ^ 

The  majority  of  the  Court  of  Common  Pleas,  however,  thought  there 
was  evidence  for  the  jury,  and  accordingly  in  Trinity  Term,  1859,  made 
a  rule  absolute  for  a  now  trial. 

Against  this  decision  the  defendant  appealed,  and  the  case  came  on 
for  argument  in  the  Exchequer  Chamber  at  the  sittings  after  Hilary 
Term,  1860,  the  judges  present  being  Wightman,  J.,  Crompton,  J., 
Martin,  B.  (during  part  of  the  argument  only),  Bramwell,  B.,  Channell, 
B.,  and  Hill,  J. 

JH.  Mills  was  heard  for  the  appellant,  and  ^.  James  for  the  respond- 
ent. The  arguments  were  substantially  the  same  as  those  urged  in  the 
court  below.  The  following  cases  were  cited, — Christy  v.  Tancred,  7 
M.  &  W.  127,t  Draper  t;.  Crofts,  15  M.  &  W.  166,t  Ibbs  v.  Richardson, 
9  Ad.  b  E.  849  (E.  C.  L.  R.  vol.  86),  1  P.  &  D.  618,  and  Doe  v. 
Harlow,  12  Ad.  k  £.  40  (E.  C.  L.  R.  vol.  40),  and  the  notes  in  Tudor's 
Leading  Cases  on  Real  Property,  p.  9. 

Wightman,  J. — I  am  of  opinion  that  the  majority  of  the  Court  of 
Common  Pleas  were  right  in  holding  that  there  was  evidence  from  which 
a  jury  might  infer  a  contract  that  the  defendant  should  pay  the  plaintiff 
for  the  use  and  occupation  of  the  premises  in  question.  It  appears  that 
the  plaintiff  had  held  the  premises  under  Knight  under  a  verbal  demise 
for  three  years,  and  had  underlet  them  to  the  defendant  for  the  same 
time ;  that,  at  the  expiration  of  this  term,  viz.  on  the  25th  of  March, 
1858,  the  defendant  was  in  the  occupation  of  them;  that  an  application 
had  been  made  by  the  defendant  to  Knight  to  let  him  (the  defendant) 
have  the  premises,  to  which  the  landlord  answers  on  the  *26th  of  r^oire 
March  as  follows, — '*  I  have  not  (as  I  fully  expected  to  have  had)  ^ 
the  key  of  No.  16  Fetter  Lane  left  with  me  this  morning :  and,  on  my 
going  to  the  house  to-day,  I  found  it  shut  up  and  empty.  I  went  there 
to  give  instructions  for  the  repairs;  and,  not  obtaining  the  key,  I  went 
to  Mr.  Levy's  office  in  Catherine  Street,  when  Mr.  Levy  told  me  that  it 
was  his  intention  to  keep  the  house  on.  I  am  therefore  not  in  a  position 
to  proceed  with  our  negotiation.  I  am  up  to  to-morrow  (Saturday,  the 
27th  instant)  quite  willing  to  take  the  house  off  Mr.  Levy's  hands,  should 
he  before  the  expiration  of  that  time  desire  me  to  do  so,  and  hand  over 
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the  key ;  and  I  should  in  such  case  be  ready  (if  you  wish  it)  to  treat 
with  you.  Should  Mr.  Levy,  however,  retain  his  present  determination, 
I  have  given  him  my  word  to  relet  the  premises  to  him."  It  is  clear 
from  this  letter  that  neither  the  plaintiff  nor  the  defendant  had  delivered 
up  the  premises  to  Knight,  the  landlord.  It  may  be  fairly  assumed  that 
Mr.  Levy  did  elect  to  retain  the  premises.  Then  comes  the  letter  from 
Knight  of  the  27th,  in  which  he  definitively  declines  to  let  the  premises 
to  Lewis.  Notwithstanding  that  letter,  the  defendant  still  kept  in  pos- 
session. This,  coupled  with  the  fact  of  the  plaintiff  having  paid  the 
half-year's  rent  to  Knight  for  the  premises,  though  after  the  commence* 
ment  of  this  action,  was  some  evidence  to  go  to  the  jury  of  an  agreement 
between  the  plaintiff  and  Knight  that  the  former  should  continue  to  be 
his  tenant.  That  being  so,  the  only  question  is,  of  whom  did  the  de- 
fendant hold  ?  His  contention  is  this,  that,  unless  he  became  tenant  to 
Knight,  he  was  tenant  to  nobody.  I  do  not  think  this  is  a  just  inference 
from  the  facts.  I  think  the  defendant  must  be  assumed  to  have  con- 
tinued, in  the  absence  of  evidence  to  the  contrary,  to  hold  under  the 
party  under  whom  he  originally  entered  into  possession.  The  case 
♦8761   *°^  ^^^®  ^'  Richardson,  9  Ad.  k  E.  849  (E.  C.  L.  R.  vol.  36), 

-(  1  P.  &;  D.  618,  does  not  seem  to  me  at  all  to  militate  against 
this  view :  on  the  contrary,  the  judgment  of  Littledale,  J.,  in  that  case 
favours  the  doctrine  that  the  possession  of  the  sublessee  is  the  possession 
of  the  lessee. 

Crompton,  J. — I  also  think  that  the  judgment  of  the  court  below 
should  be  affirmed.  The  question  for  our  decision  is,  whether  there  is 
any  evidence  of  use  and  occupation  of  the  premises  by  the  defendant 
under  the  plaintiff.  On  the  part  of  the  defendant  it  is  put, — first,  that 
the  plaintiff  had  no  legal  interest  in  the  premises, — secondly,  that  there 
was  no  agreement  that  the  defendant  should  continue  to  hold  under  the 
plaintiff.  I  do  not  think  it  necessary  to  say  anything  as  to  the  position 
of  a  party  holding  over  by  his  tenant.  Cases  have  been  cited  to  show 
that  the  holding  over  by  one  co-tenant  does  not  enure  as  a  holding  over 
by  the  other.  I  agree  with  my  Brother  Wightman  that  there  is  evi- 
dence, from  the  letters  and  the  conduct  of  the  parties,  that  the  holding 
by  the  defendant  was  under  the  plaintiff;  and  that  there  was  ample 
proof  that  the  premises  were  relet  to  the  plaintiff,  and  that  the  defend- 
ant knew  it.  The  plaintiff  was  liable  to  Knight  for  the  rent,  either 
under  his  contract  or  as  holding  over  by  his  tenant.  It  is  material  to 
consider  that  the  question  was,  not  only  whether  the  plaintiff  would  give 
up  possession  of  the  premises,  but  whether  the  defendant,  who  practi- 
cally had  the  power  of  giving  them  up,  would  do  so.  Knight's  letter 
of  the  26th  of  March  shows  that  he  was  willing  to  continue  the  plaintiff 
as  his  tenant,  if  the  latter  elected  to  remain  so :  and  the  letter  of  the 
27th  informs  the  defendant  that  the  premises  have  not  come  into 
Knight's  possession.  I  think  the  jury  were  at  liberty  to  infer  from  this 
*8771  ^^^^  Knight  had  relet  the  premises  to  the  ^plaintiff,  and  that  the 

-I  defendant  knew  it :  and  I  think  the  fact  of  the  receipt  of  the 
rent  by  Knight,  though  after  action  brought,  was  admissible  in  order  to 
obviate  an  argument  which  might  have  rested  on  the  part  of  the  defend- 
ant on  the  absence  of  such  payment  and  receipt.  The  only  remaining 
question  is,  under  whom  did  the  defendant  holdT  He  knew  that  he 
was  not  holding  under  Knight :  and,  if  he  was  not  holding  under  Knight, 
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I  think  the  jury  might  fairly  infer  that  he  was  holding  under  Knight's 
lessee,  the  plaintiff;  for,  he  could  not  say  he  wns  a  trespasser. 

Bramwbll,  B. — I  am  of  opinion  that  the  judorraent  of  the  Court  of 
Common  Pleas  ought  to  be  reversed.  The  question  is,  whether  there 
was  any  evidence  to  go  to  the  jury  that  the  defendant  held  these  pre- 
mises by  the  permission  of  the  plaintiff,  and  on  the  terms  that  he  should 
pay  him  for  the  occupation.  I  think  there  was  no  evidence  that  the 
defendant  held  by  the  permission  of  the  plaintiff  It  was  not  suggested 
that  any  express  permission  was  given  :  but  the  plaintiff  may  be  said  to 
have  permitted  the  defendant  to  hold,  if  he  had  the  power  of  preventing 
it,  and  failed  to  exercise  that  power.  Gould  the  plaintiff  have  prevented 
the  defendant  from  holding?  To  my  mind  it  is  plain  that  he  could  not. 
Knight,  whose  evidence  is  to  be  taken  as  true,  says  nothing  occurred 
between  him  and  the  plaintiff  to  renew  the  tenancy ;  and  the  tenancy 
never  was  renewed  until  the  payment  of  rent, — after  the  commencemenb 
of  this  action.  The  fallacy,  both  here  and  in  the  court  below,  as  it 
strikes  me,  consists  in  disregarding  the  actual  facts,  and  considering 
what  facts  the  evidence  might  have  proved.  The  letters  show  no  con- 
tract, but  a  mere  negotiation,  which  ended  in  nothing.  What  matters 
it  what  evidence  we  have  of  a  fact,  when  we  know  what  the  actual  fact 
is,  and  '''that  nothing  was  done  between  the  parties,  beyotid  what  r^oyo 
is  shown  in  the  letters  addressed  to  the  defendant  ?  It  is  true  '- 
the  plaintiff  after  the  commencement  of  the  action  pays  rent,  a  fact  from 
which  under  ordinary  circumstances  the  continuance  of  a  tenancy  might 
he  inferred.  But,  what  room  is  there  for  any  inference,  when  we  are 
told  as  a  fact  that  no  tenancy  did  exist  ?  Upon  this  evidence,  it  appears 
to  me  that  there  was  no  renewal  of  a  tenancy  between  Knight  and  the 
plaintiff  until  the  rent  was  paid.  No  doubt,  as  between  the  plaintiff  and 
Knight,  the  payment  and  acceptance  of  rent  would  create  an  estoppel : 
but  that  would  not  bind  the  defendant.  It  seems  to  me  that  the  position 
laid  down  by  my  Brother  Willes  at  the  trial,  that  there  was  no  reversion 
in  the  plaintiff,  is  still  made  out.  The  plaintiff  could  not  have  prevented 
the  continued  occupation  by  the  defendant.  Further,  assuming  that  the 
letters  are  evidence  of  a  renewed  holding  by  the  plaintiff  under  Knight, 
the  only  result  would  be  that  the  defendant  held  on  upon  the  terms  that 
he  would  pay  Knight,  if  Knight  would  let  him  the  premises ;  and  that 
he  would  pay  the  plaintiff,  if  Knight  relet  the  premises  to  him.  The 
defendant  in  effect  says, — ^'  I  will  hold  on  until  I  know  what  you  have 
done  with  the  plaintiff,  and  then  I  will  exercise  my  option  of  giving  up 
poBsession."  He  never  meant  to  be  a  trespasser.  This  inference  is,  I 
think,  just  as  likely  as  the  other :  and  there  is  no  evidence  to  be  sub- 
mitted to  a  jury,  if  of  two  inferences  which  may  be  drawn  from  a  given 
state  of  facts,  the  one  is  just  as  reasonable  as  the  other. 

I  am  at  liberty  to  add  that  my  Brother  Martin,  when  he  left  the  court, 
was  very  much  of  my  opinion. 

Channbll,  B. — I  also  think  that  the  judgment  of  the  Court  of  Com- 
mon Pleas  ought  to  be  reversed.  I  think  *there  was  no  evidence  rtQ^q 
of  a  new  tenancy  between  Knight  and  the  plaintiff,  and  that  the  ^ 
payment  of  rent  after  action  brought  was  res  inter  alios  acta,  and  ought 
not  to  bind  the  defendant  in  any  way.  Had  the  case  rested  upon  the 
receipt  of  rent,  there  might  have  been  some  evidence  for  a  jury  of  a 
new  holding  by  the  plaintiff  of  Knight.     But  that  cannot  be,  if,  as  is 
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agreed,  we  are  to  take  the  statement  of  Knight  to  be  true ;  for,  if  we 
take  it  as  true,  we  cannot  arrive  at  a  conclusion  contrary  to  it.  It  is 
clear  that  there  was  no  permission  in  fact  given  by  the  plaintiff  to  the 
defendant  to  hold  over.  That,  however,  would  not  dispose  of  the  matter, 
if  the  defendant  had  consented  to  continue  to  hold  under  the  plaintiff. 
But  neither  the  letters  nor  the  other  evidence  in  the  case  warrants  ns  in 
saying  that  there  was^  any  such  consent.  On  the  contrary,  from  the 
letter  of  the  27th  of  Itllarch  the  fair  inference  would  seem  to  be  that 
there  was  a  prospect  of  the  negotiation  for  a  renewed  tenancy  between 
the  plaintiff  and  Knight  going  off,  and  that  the  defendant  continued 
in  possession  in  hopes  of  himself  becoming  tenant  under  Knight.  Ibbs 
V.  Richardson  does  not  seem  to  me  to  bear  much  upon  the  question. 
The  dictum  of  Lord  Denman,  that,  when  the  tenant  held  over,  there  was 
a  sufficient  reversion  to  enable  his  immediate  landlords  to  distrain  if  they 

f  leased,  does  not  seem  to  have  been  adopted  by  any  of  the  other  judges, 
f  the  plaintiff  had  distrained  on  the  defendant,  and  after  that  Knight 
bad  sued  the  plaintiff,  that  case  might  have  had  some  bearing  on  this. 

Hill,  J. — I  think  that  the  judgment  of  the  Court  of  Common  Pleas 
should  be  affirmed.     The  only  question  is  whether  there  was  any  reason* 
able  evidence  which  ought  to  have  been  submitted  to  a  jury.     If  the 
"^8801  ^^^^^^^^^  ^^'^  ^7  ^^®  permission  of  the  plaintiff,  and  on  *tbe 
^  terms,  either  express  or  implied,  that  he  was  to  pay  the  plaintiff 
for  the  occupation,  he  is  liable  to  this  action.    It  is  said,  that,  as  Knight's 
statement  is  to  be  taken  as  true,  we  are  precluded  from  saying  that  there 
was  any  tenancy  between  him  and  the  plaintiff.     I  cannot  so  read  the 
case.    Knight,  indeed,  says  he  still  considered  the  plaintiff  as  his  tenant 
after  the  25th  of  March,  1858,  on  the  ground  that  nothing  had  been 
done  to  put  an  end  to  the  former  holding.     He  said  that  after  he  had 
received  the  half-year's  rent.     That  was  a  mere  expression  of  opinion ; 
but  it  was  consistent  with  the  fact  and  with  the  statements  in  the  letters. 
Prior  to  the  25th  of  March  there  seems  to  have  been  some  negotiation 
between  Knight  and  the  defendant,  showing  that  the  latter  was  desirous 
of  continuing  his  occupation  of  the  premises,  whether  as  tenant  to 
Knight  or  to  the  plaintiff  did  not  appear:   most  likely  the  former. 
Then  the  letter  of  the  26th  is  very  material,  and  contains  a  statement 
the  effect  of  which,  I  think,  ought  to  have  gone  to  the  jury.     The  fair 
inference  to  be  drawn  from  it,  as  it  seems  to  me,  was,  that  there  was  to 
be  a  renewal  of  the  tenancy  between  Knight  and  the  plaintiff, — that, 
unless  the  key  was  given  up  before  the  next  day,  the  plaintiff  was  to  be 
considered  as  continuing  tenant  under  Knight.     Knight's  letter  of  the 
27th  clearly  shows  that  all  negotiation  between  himself  and  the  defend- 
ant was  put  an  end  to,  and  that  the  plaintiff's  tenancy  was  to  continae. 
The  defendant  remained  in  possession  after  that.     The  subsequent  pay- 
ment of  rent  by  the  plaintiff  to  Knight  might  reflect  light  upon  the 
position  of  the  parties.     The  case  involves  no  great  question  of  law. 
The  only  real  question  is,  whether,  upon  the  whole,  there  was  reasonable 
evidence  for  a  jury.     I  think  there  was. 

Judgment  affirmed,  with  coats. 
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Judgment  of  the  ooart  below  affirmed. 

This  was  an  appeal  from  the  decision  of  the  Court  of  Common  Pleas 
in  an  action  against  the  defendant  for  not  attending  as  a  witness  in  a 
cause  in  the  Divorce  Court:  see  the  report,  7  C.  B.,  N.  S.  628  (E.  C. 
L.  R.  vol.  97). 

The  declaration  stated,  that,  in  consideration  that  the  plaintiff  would 
retain  and  employ  the  defendant  in  his  capacity  of  surgeon  and  apothe- 
cary to  collect  and  prepare  the  medical  and  other  evidence  necessary 
and  material  to  a  suit  which  the  plaintiff  was  about  to  institute  in  the 
Divorce  Court,  and  to  assist  the  plaintiff  in  the  management  of  the  suit, 
sind  to  attend  and  give  evidence  at  the  trial  of  the  issues  to  be  joined 
therein,  for  fees  and  reward  in  that  behalf,  the  defendant  promised  the 
plaintiff  to  use  due  diligence,  skill,  and  attention  in  and  about  collecting 
and  preparing  the  evidence  for  the  said  suit,  and  to  appear  and  tender 
himself  as  a  witness^  and  to  give  his  testimony  at  the  trial  of  the  said 
issues  ;  and  the  breach  alleged  was,  that  the  defendant  did  not  appear 
at  the  trial  of  the  said  issues,  or  tender  himself  to  be  a  witness  thereat, 
bat  refused  and  neglected  so  to  do,  by  reason  whereof  the  plaintiff  was 
obliged  to  withdraw  the  record,  and  incurred  costs,  &c.  The  defendant 
pleaded  non  assumpsit. 

To  prove  the  contract  alleged,  evidence  was  given  that  the  defendant 
had  been  engaged  by  the  plaintiff  to  take  care  of  and  to  watch  his  wife, 
with  a  view  to  the  obtaining  of  proof  of  her  insanity  at  the  time  of 
marriage, — ^upon  the  terms  of  his  being  paid  from  time  to  time  his  travel- 
ling and  other  expenses  out  of  pocket,  and  for  his  fees  and  loss  of  time 
at  or  immediately  after  the  trial ;  and  several  letters  of  the  defendant's 
were  put  in,  wherein  he  stated  that  there  '''was  ample  evidence  r^ooo 
to  support  the  plaintiff's  case,  and  advised  him  to  go  into  court  ^ 
at  once,  and  promised  to  attend  the  trial  on  receiving  a  week's  notice. 
In  consequence  of  the  absence  of  the  defendant  when  the  cause  was 
called  on  for  hearing,  the  plaintiff  was  obliged  to  withdraw  the  record. 

The  jury  having  found  that  there  was  a  contract  by  the  defendant  to 
attend  at  the  trial  without  a  subpoena  and  without  receiving  conduct- 
money,— the  Court  of  Common  Pleas  held,  that  their  finding  was  war- 
ranted by  the  evidence,  and  that  the  plaintiff  was  entitled  to  substantial 
damages,  without  showing  that  he  would  have  succeeded  in  the  Divorce 
Court  with  the  aid  of  the  defendant's  evidence. 

The  case  was  argued  at  the  sittings  after  Trinity  Term,  before  Pollock, 
C.  B.,  Wightman,  J.,  Crompton,  J.,  Bramwell,  B.,  and  Wilde,  B.,  by 

Pigottf  Serjt.  (with  whom  was  Beresford),  for  the  appellant,  and 

Maeaulay^  Q.  C.  (with  whom  was  Phear)^  for  the  respondent. 

Pollock,  C.  B.,  observed  that  the  circumstances  of  tne  case  were  of 
a  peculiar  character,  and  not  likely  to  form  a  precedent,  and  therefore 
it  was  enough  to  say  that  the  court  saw  no  reason  to  be  dissatisfied  with 
the  decision  of  the  coort  below. 

The  rest  of  the  court  concurring,   *  Judgment  affirmed. 
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HARTWELL  v.  VESET  and  Wife.(a)    Nov.  2, 1860. 

At  the  triftl  of  an  aotion  for  slander,  the  plaintiff's  witnesses  proved  that  the  slaadcrom  ttata- 
ments  were  nntme  in  fact,  but  also  that  they  were  the  natural  and  reasonable  inferenees 
from  what  took  place  and  they  professed  to  describe ;  and  that  the  defendant  was  present  at 
the  occurrence  which  the  slanderous  statements  referred  to.    The  Judge  ruled  that  the  occa- 

I  sion  was  pririleged ;  but  that  the  plaintiff  must  hare  a  Terdiet  unless  the  defendant  prored 

I  that  the  statements  were  made  without  malice : 

I  Held,  a  right  direction ;  the  presence  of  the  defendant  being  some  eTidenoe  that  the  stalenieiiti 

I  were  made  with  a  knowledge  that  they  were  untrue. 

This  was  an  action  of  slander ;  tried  before  the  Lord  Chief  Jastice 
at  Bedford  summer  assizes :  verdict  for  the  plaintiff,  damages  50Z. 
j  Keene  now  moved  pursuant  to  leave  reserved  for  a  rule  calling  on  the 

I  plaintiff  to  show  cause  whj  the  verdict  should  not  be  set  aside,  and  a 

new  trial  had  on  the  ground  of  misdirection,  and  that  the  verdict  was 

against  the  weight  of  the  evidence.     The  declaration  alleged  as  the 

slanderous  words,  *'  that  the  plaintiff  kissed  and  embraced  one  Anna 

Maria  Brewer."     The  evidence  showed  that  the  statement  was  false. 

The  facts  were  as  follow : — The  defendant's  wife  having  gone  on  3d  Jan. 

last  to  a  school  in  which  she  took  an  interest,  to  see  the  superintendent 

Miss  Stephens,  surprised  the  plaintiff  in  the  passage,  as  she  believed, 

but  as  was  disproved  in  fact,  in  the  act  of  kissing  and  embracing  a 

young  lady  named  Brewer.     The  defendant's  wife  thereupon  went  to  the 

I  clergyman  and  informed  him  that  she  had  seen  Miss  Brewer  and  the 

'  plaintiff  kissing  and  embracing  in  the  passage ;  the  clergyman  commu- 

'  nicated  this  information  to  the  Duke  of  Bedford's  steward,  who  in  con- 

'  sequence  dismissed  the  plaintiff  from  his  situation,  he  having  been  forty 

years  in  the  duke's  service.  The  plaintiff  and  Miss  Brewer  swore  that 
he  never  kissed  her,  and  that  what  took  place  in  the  passage  was  a  play- 
ful struggle  by  plaintiff  to  possess  himself  of  a  brush  with  which  she 
had  given  him  a  push  in  the  back.  The  learned  judge  ruled  that  it  was 
a  privileged  communication,  so  that  the  sole  g/lestion  turned  on  express 
malice.  There  was  misdirection  in  this,  that  the  learned  judge  should 
have  tahen  tke  case  into  his  own  hands,  und  not  have  put  the  question 

(a)  8  L.  T.,  K.  S.  275. 
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of  malice  to  the  jury ;  or  at  all  events  he  should  have  told  the  jury  that 
if  the  defendant  had  said  what  was  untrue,  what  she  said  must  have 
been  false  within  her  own  knowledge.  There  was  a  duty  on  defendant 
to  do  what  she  did.  It  is  contended  that  if  the  position  of  the  plaintiff 
and  Miss  Brewer  in  the  passage  was  such  as  to  lead  to  the  reasonable 
belief  that  they  were  embracing  and  kissing,  then  there  was  no  obliga- 
tion on  defendant  to  negative  malice,  for  she  spoke  what  she  believed, 
and  had  reason  to  believe,  was  true.  The  statement  must  be  untrue  to 
her  knowledge  to  make  out  malice ;  and  there  was  no  evidence  showing 
that  what  she  said  was  untrue  to  her  knowledge ;  on  the  contrary,  the 
inference  from  evidence  was  that  she  stated  what  she  verily  believed  was 
true :  Blagg  v.  Sturt,  16  L.  J.  39,  Q.  B. 

Williams,  J. — I  am  clearly  of  opinion  that  there  was  no  misdirection 
in  this  case.  I  assume  that  at  the  close  of  the  plaintiff's  case  the  evi- 
dence showed  that  this  was  a  privileged  communication ;  and  therefore, 
if  nothing  more  appeared,  the  defendant  had  a  right  to  ask  the  judg» 
to  nonsuit.  But  the  averment  that  the  words  were  spoken  maliciously 
is  not  disproved.  I  am  of  opinion  that  the  judge  would  have  done 
wrong  to  nonsuit,  because  there  was  some  evidence  for  the  jury  of  malice 
in  fact,  inasmuch  as  both  the  plaintiff  himself  and  another  witness 
proved  that  the  statement  that  they  were  kissing  and  embracing  was 
false.  The  question  then  is,  was  there  any  evidence  that  the  defendant 
knew  the  words  were  false  ?  The  defendant  was  present  at  the  trans- 
action alluded  to,  and  the  plaintiff  swore  that  what  was  imputed  to  him 
did  not  take  place.  The  jury  therefore  were  justified  in  concluding  that 
the  words  were  false,  and  false  within  the  knowledge  of  the  defendant. 
On  the  ground  of  misdirection  the  rule  is  refused ;  but  a  rule  to  show 
cause  will  be  granted  on  the  ground  that  the  verdict  was  against  the 
evidence. 

The  other  judges  concurred.  Rule  accordingly* 


WEBBER  and  Another  v.  GRANVILLE.(a)    Nov.  7, 1860. 

Bj  the  deed  secnring  an  Annuity  which  A.  had  granted  to  B.,  who  resided  ahroadi  power  was 
giren  to  A.  to  redeem  the  annuity  upon  paying  a  certain  sum  of  money,  and  giving  B.  six 
months'  notice  in  writing.  C,  who  was  B.'s  general  agent  in  this  country,  received  the 
redomption«money  ftrom  A.,  and  delivered  up  to  him  the  annuity  deed  without  the  notice 
required  by  the  deed,  and  B.,  in  fact,  had  no  notice  whatever  that  the  money  was  about  to 
be  paid.  C.  had  a  general  authority  to  invest  and  also  to  receive  principal  moneys  as  woU 
as  interest  for  B. : — Held,  that  C.  had,  therefore,  authority  to  waive  the  stipulation  as  to 
notice,  and  to  receive  the  redemption -money  as  he  did  for  B. 

This  was  an  action  by  the  executors  of  Elizabeth  Amelia  Croft,  to 
recover  the  arrears  of  an  annuity  of  16Z.,  granted  by  the  defendant  on 
the  lives  of  the  testatrix,  since  deceased,  and  other  persons  who  were 
still  living.  The  defendant  pleaded,  inter  alia,  that  in  the  lifetime  of 
the  testatrix  he  had  paid  her  the  sum  of  208Z.  for  the  repurchase  and 
extinguishment  of  the  annuity,  and  that  the  testatrix  had  then  redeli- 
vered to  the  defendant  the  annuity  deed  to  be  cancelled,  and  that  the 
^me  was  cancelled  accordingly. 

At  the  trial,  before  Keating,  J.,  at  the  London  Sittings,  after  Trinity 

(a)  30  L.  J.,  C.  P.  92 ;  7  Jurist,  N.  S.  420. 
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Term  last,  it  appeared  that  the  teRtatrix,  Mrs.  Grpft,  had  resided  abroad 
for  several  years  prior  to  her  death,  which  happened  in  May,  1853,  and 
that  a  Mr.  Dafaar  had  acted  as  her  solicitor  and  agent  in  this  country, 
receiving  her  interest  moneys  and  rents,  and  making  remittances  to  her 
abroad,  and  also  occasionally  investing  moneys  for  her  upon  various 
securities. 

In  May,  1847,  Mr.  Dufaur,  on  the  part  of  Mrs.  Croft,  with  her  sanc- 
tion, and  out  of  some  other  moneys  of  hers  which  he  then  had  in  hand, 
advanced  200{.  to  the  defendant  upon  the  grant  of  the  annuity  for  the 
arrears  of  which  the  action  was  brought.  The  annuity  deed  contained 
a  proviso  for  the  defendant's  repurchase  of  the  annuity  at  the  sum  of 
208Z.,  upon  his  giving  Mrs.  Croft  six  calendar  months'  notice  in  writing, 
or,  in  lieu  of  such  notice,  paying  to  her  one  half-year's  annuity,  all 
arrears  being  previously  discharged.  The  defendant  paid  the  annuity 
from  time  to  time  to  Mr.  Dufaur,  and  on  the  23d  of  December,  1851, 
he  paid  Mr.  Dufaur  217Z.  12«.,  the  amount  of  the  redemption-money 
and  arrears  to  that  day,  when  the  latter  delivered  up  the  annuity  deed, 
and  consented  to  receive  the  money  without  the  notice  required  by  the 
annuity  deed.  There  was  evidence  of  Mr.  Dufaur  having,  upon  a  for- 
mer occasion,  received  for  Mrs.  Croft  the  redemption-moneys  of  annui- 
ties granted  by  a  Mr.  Gray  and  a  Mr.  Eyton,  and  of  having  given  credit 
for  the  same  in  the  accounts  rendered  to  Mrs.  Croft.  Mr.  Dufaur,  how- 
ever, never  accounted  to  her  for  the  redemption-money  he  had  received 
from  the  defendant,  nor  did  he  ever  directly  communicate  to  her  the 
fact  of  his  having  so  received  it;  but  previously  to  his  leaving  this 
country,  which  he  shortly  afterwards  did,  in  involved  circumstances,  he 
informed  the  plaintiff  Webber  (at  that  time  acting  as  Mrs.  Croft's  soli- 
citor) of  his  having  so  received  the  redemption-money  from  the  de- 
fendant. 

On  the  part  of  the  plaintiffs,  it  was  contended  at  the  trial,  that  Dufaur 
had  no  authority  to  receive  this  money,  and  that  the  defendant  know- 
ing, as  he  must  be  presumed  to  have  done,  the  terms  of  the  annuity 
deed  as  to  giving  the  six  months'  notice,  knew,  therefore,  that  Dufaur 
was  not  acting  within  the  scope  of  his  agency  in  receiving  the  money, 
and  allowing  the  defendant  to  redeem  the  annuity  as  he  did. 

The  learned  Judge  left  it  to  the  jury  to  say  whether,  looking  at  all 
the  surrounding  circumstances,  Dufaur  had  authority  dehors  the  deed  to 
receive  the  money  for  Mrs.  Croft.  The  jury  found  he  had,  and  a  ver- 
dict was  accordingly  returned  for  the  defendant. 

Lu9h  now  moved  for  a  rule  nisi  to  set  aside  such  verdict,  and  for  a 
new  trial,  on  the  ground  that  the  learned  Judge  had  misdirected  the 
jury,  and  that  there  was  no  evidence  to  support  their  finding.  It  is 
submitted  that  Dufaur  had  no  power  to  waive  the  condition  as  to  notice, 
and  that  as  the  annuity  was  not  redeemed  according  to  the  terms  of  the 
deed,  he  had  no  authority  to  receive  the  money  on  behalf  of  Mrs.  Croft, 
even  if  he  was  as  her  agent  empowered  to  receive  investments. 

Erls,  C.  J. — I  think  that  there  was  evidence  of  authority  to  Dufaur 
to  receive  this  money.  There  was  strong  evidence  to  show  that  he  had 
a  general  authority  to  receive  the  capital  money  of  the  annuity,  and  if 
he  had  received  it  according  to  the  terms  of  the  annuity  deed,  there 
would  have  been  abundant  evidence  to  support  the  verdict.  I  think, 
however,  that  as  such  general  agent,  Dufaur  had  authority  to  waive 
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such  stipulations  in  the  deed  as  were  in  favonr  of  the  grantee  of  the 
annuity.  That  being  so,  the  jury  were  warranted  in  finding  that  he  had 
authority  to  receive  the  money,  and  the  learned  Judge  only  did  his  duty 
in  directing  them  as  he  did. 

Williams,  J.,  concurred. 

Byles,  J. — I  think  the  question  which  was  left  to  the  jury  was  the 
true  question,  namely,  whether  the  agent  had  authority  to  receive  the 
money  in  the  way  he  did.  I  think  he  had  such  authority  to  receive  the 
principal  money ;  and  it  seems  to  me  that  whenever  any  person,  espe- 
cially one  who  resides  abroad,  intrusts  another  with  the  general  manage- 
ment of  his  property,  it  would  be  highly  inconvenient  if  he  did  not 
invest  such  agent  with  a  general  authority  to  receive  for  him  the  moneys 
which  are  paid  to  the  agent  in  the  course  of  such  management. 

Keating,  J.,  concurred.  No  rule. 


YEAMES  and  Others  v.  LINDSAT  and  Others.    Jan.  28,  1861.(a) 

The  defendanta  hftying  cbartered  a  yeasel  to  proceed  to  Taganrog,  and  there  load  a  cargo  at 
60t.  per  ton,  wrote  the  following  letter  to  the  plaintiffs : — "  Enelosed  please  find  three  copies 
of  charter,  per  William  and  Mary,  from  the  Asof,  and  we  shall  feel  obliged  by  your  sending 
iostmotions  to  your  firm  at  Taganrog  to  recbarter  for  ns,  upon  the  best  terms  obtainable, 
and  we  hope  yoa  may  be  able  to  place  her  at  advantage ;  bat  if,  nnfortunately,  there  should 
be  any  loss,  yoar  draft  upon  as  for  the  difference  will  meet  with  dae  honour."  At  the  time 
the  vessel  arrived  at  Taganrog,  the  rate  of  freight  was  40t.  per  ton,  and  as  the  plaintiffs 
oould  not  get  more,  they  put  their  own  cargo  on  board  at  that  rate,  drawing  upon  the  defend- 
ants for  the  difference  between  that  and  60«.,  at  which  rate  they  would  have  to  pay  the  owner 
in  England  when  the  vessel  arrived.  The  vensel  was  eventually  lost,  and  the  defendants 
refused  to  accept  the  plaintiffs'  bill,  on  the  ground  that»  inasmuch  as  the  ship  never  arrived 
at  her  destination,  the  plaintiffs  were  not  liable  for  the  freight,  and  as  they  had  chartered 
her  to  themselves,  and  not  to  a  third  person,  they  had  not  paid  away  any  money,  and  there- 
fore they  hoil  sustained  no  such  loss  as  was  contemplated  in  the  letter : 

Held,  that,  as  the  moment  the  cargo  was  put  on  board  there  was  a  difference  in  the  insurable 
value,  as  it  then  became  liable  to  a  freight  of  60*.  instead  of  40*.,  there  was  such  a  loss  sus- 
tained as  was  in  contemplation  at  the  time  of  the  contracL 

This  was  a  rule  calling  upon  the  plaintiffs  to  show  cause  why  the 
verdjpt  found  for  them  should  not  be  set  aside  and  a  nonsuit  entered, 
pursuant  to  leave  reserved,  on  the  ground  that  there  was  no  evidence  to 
support  the  verdict. 

The  action,  which  was  tried  at  Guildhall,  at  the  last  sittings,  before 
Willes,  J.,  was  brought  to  recover  265Z.  ISs.  3(2.  for  an  alleged  differ- 
ence in  freight  at  Taganrog,  under  the  defendants'  engagement,  that  if 
the  plaintiffs  sustained  a  loss  through  the  difference  in  freight  they  the 
defendants  would  make  it  good. 

The  William  and  Mary  was  chartered  by  Edward  Pembroke,  one  of 
the  defendants,  under  a  charter-party  to  proceed  to  Taganrog,  and  there 
load  a  cargo  for  Cork  or  Falmouth,  for  orders  to  discharge  in  the  United 
Kingdom,  or  on  the  continent  between  Havre  and  Hamburg ;  the  freight 
being  at  60«.  per  ton  for  tallow,  other  goods  in  proportion,  according 
to  the  Baltic  rates,  to  be  paid  on  delivery  of  the  cargo. 

On  the  31st  August,  1859,  E.  Pembroke,  in  the  name  of  his  firm, 
wrote  the  following  letter  to  the  plaintiffs  in  London : — 

'*  Enclosed  please  find  three  copies  of  charter,  per  William  and  Mary, 

(a)  3  L.  T.,  N.  8.  855. 
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from  the  Azof,  and  we  shall  feel  obliged  by  your  sending  instructions 
to  your  firm  at  Taganrog  to  recharter  for  one  Mr.  Pembroke,  the 

charterer,  upon  the  best  terms  obtainable She  was  built  in 

1855y  and  is  of  a  very  superior  description,  viz.,  twelve  years  A  1,  so 
that  we  hope  you  may  be  able  to  place  her  to  advantage ;  but  if,  unfor- 
tunately, there  should  be  a  loss,  your  draft  upon  us  for  the  difierence 
will  meet  with  due  honour.'' 

The  declaration,  after  having  set  out  the  terms  of  the  charter-party, 
between  the  owner  of  the  vessel  and  E.  Pembroke,  was  as  follows :  "  And 
the  said  vessel  was  sailing  and  proceeding  on  the  said  voyage,  to  wit,  to 
Taganrog,  under  the  said  charter-party,  and  the  plaintiffs  were  mer- 
chants carrying  on  business,  to  wit,  at  London  and  also  at  Taganrog 
aforesaid,  and  thereupon,  in  consideration  that  the  plaintiffs  at  the  request 
of  the  defendants  would  provide  a  cargo  for  the  said  voyage  from  Tagan- 
rog as  aforesaid,  for  the  best  freight  and  upon  the  best  terms  obtainable 
at  Taganrog  aforesaid,  such  cargo  when  put  on  board  being  subject  to 
the  said  charter-party  (i.  e,  lien  on  it  for  non-payment  of  freight)  and  to 
the  payment  of  the  said  agreed  rate  of  freight  therein  mentioned,  and 
to  the  said  lien  of  the  said  owner  or  his  agents,  the  defendants  promised 
the  plaintiffs  that  in  case  the  said  highest  rate  of  freight  obtainable  at 
Taganrog  aforesaid  should  be  less  than  the  said  rates  of  freight  accord- 
ing to  the  said  charter-party,  they  the  defendants  would  accept  and 
honour  the  draft  or  bill  of  exchange  of  the  plaintiffs  upon  the  defendants 
for  the  difference  between  the  said  rates  of  freight,  to  wit,  at  the  usual 
period  in  that  behalf,  and  would  pay  the  plaintiffs  the  said  difference, 
and  the  plaintiffs  say  the  said  ship  afterwards  arrived  at  Taganrog 
aforesaid  under  the  said  charter-party,  and  that  the  highest  rate  of 
freight  obtainable  there  at  the  time  when  the  said  ship  so  arrived  there, 
and  from  thence  until  the  providing  by  the  plaintiffs  of  the  cargo  here- 
inafter mentioned,  was  much  less  than  the  said  rates  of  freight  so  agreed 
upon  as  aforesaid  between  the  defendants  and  the  said  L.  Evans.  And 
the  plaintiffs  further  say  that  they  did  afterwards,  relying  upon  the  said 
agreement  of  the  defendants,  provide  a  cargo  upon  the  best  terms  ob- 
tainable for  the  defendants,  to  be  carried  and  conveyed  from  Taganrog 
aforesaid,  and  that  the  said  cargo,  when  loaded  on  board  the  vassel, 
became  liable  to  the  said  charter-party,  and  subject  to  the  payment  of 
the  said  agreed  rates  of  freight  therein  mentioned,  and  to  the  said  lien 
of  the  owner,  master,  or  his  agents. 

^'  And  the  plaintiffs  further  say  that  the  said  rate  of  freight  obtainable 
at  Taganrog  was  much  less  than  the  said  rates,  according  to  the  said 
charter-party,  and  that  the  difference  of  freight  in  respect  of  the  said 
cargo  amounted  to  a  large  sum,  to  wit,  268/.  18«.  Sd. ;  and  that  all 
things  have  been  done  and  happened,  and  all  times  elapsed  necessary 
to  entitle  them  to  the  performance  1)y  the  defendants  of  their  said  pro- 
mise, and  that  such  draft  or  bill  of  exchange  was  drawn  upon  and  pre- 
sented to  the  defendants  for  the  said  sum  as  is  in  the  said  promise  men- 
tioned ;  yet  the  defendants  did  not  nor  would  accept  or  honour  such 
bill  of  exchange  according  to  their  said  promise,  although  the  same  was 
duly  presented  to  them  for  acceptance  and  payment,  but  wholly  neglected 
and  refused  so  to  do,  and  to  pay  the  said  difference  of  freight,  ulthough 
the  period  for  the  maturity  of  the  said  bill  of  exchange  had  long  elapsed 
before  the  commencement  of  this  suit." 
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The  second  count  stated  that  the  plaintiffs  had,  at  the  request  of  the 
defendants,  themselves  shipped  a  cargo  on  board,  and  made  such  liable 
to  lien  and  freight. 

The  defendants  pleaded  to  the  first  count :  1.  N<m  oisumpsit  2.  Tra- 
verse of  averment  that  defendants  provided  a  cargo  at  the  highest  rate. 
3.  Traverse  that  a  cargo  was  loaded  liable  to  the  charter-party.  4.  Tra- 
verse of  the  bill  being  drawn  and  presented.  3,  That  the  freight  was 
payable  only  on  delivery  of  the  cargo,  and  the  promise  was  subject  to  a 
condition  that,  if  the  ship  was  lost  and  no  freight  payable,  the  defendants 
were  not  to  pay  the  said  difference,  and  that  the  said  ship  was  lost,  and 
no  freight  ever  became  payable.  6.  That  the  agreement  was  subject  to 
a  condition,  that  if  there  were  no  loss  the  defendants  were  not  to  pay, 
and  that  no  loss  did  arise.  The  seventh,  eighth,  and  ninth  pleas  to  the 
second  count  were  the  same  as  first,  second,  and  third ;  and  tenth  and 
eleventh  to  second  count  the  same  as  fifth  and  sixth. 

The  vessel  arrived  in  due  course  at  Taganrog,  and  the  plaintiffs,  not 
being  able  to  obtain  for  her  a  higher  freight  than  40«.  per  ton,  them- 
selves shipped  a  cargo  at  that  rate,  drawing  upon  the  defendants  for  the 
difference  between  that  rate  and  60«. 

Montagu  Smith  {Clea9by  with  him)  showed  cause. — The  vessel  is  sent 
out  to  Taganrog  to  be  rechartered,  and  the  charterers  make  what  they 
can  out  of  it ;  but  as  soon  as  the  cargo  is  put  on  board  the  original 
charterers  are  released  from  it,  and  the  goods  then  become  liable  to  a 
lien  by  the  owner  of  the  vessel  for  the  freight  and  demurrage ;  the 
plaintiffs'  charterer  therefore  at  Taganrog  became  liable  for  this  freight 
of  60^.,  and  as  the  market  price  was  only  40«.  he  had  a  right  to  draw, 
according  to  the  defendants'  letter  of  the  31st  August,  upon  them  for 
the  difference,  which  difference  the  plaintiffs  would  have  had  to  pay  to 
the  owner  if  the  ship  had  arrived  safely  in  England ;  and  I  maintain 
that  it  makes  no  difference  whether  we  put  a  cargo  on  board  ourselves, 
or  whether  we  chartered  her  to  a  third  party,  and  no  objection  was  made 
at  the  time  to  our  having  done  so.  What  is  meant  by  the  word  'Moss" 
in  the  letter  is,  that  if  she  should  be  rechartered  at  a  less  sum  than  60«. 
then  that  the  defendants  would  pay  the  difference.  The  acceptance  of 
this  bill  was  not  liable  to  any  condition ;  it  was  drawn  by  the  plaintiffs 
and  sent  over  here,  and  would  no  doubt  have  been  accepted  if  the  vessel 
had  not  been  lost. 

Watkin  Williams  {Lush,  Q.  C,  with  him). — This  rule  should  be  made 
absolute.  This  was  a  speculative  charter  on  the  part  of  the  defendants, 
by  which  they  were  bound  to  put  a  cargo  on  board  subject  to  a  freight 
of  60«.  per  ton,  and  which,  before  it  could  be  delivered  to  the  con* 
signees  in  this  country,  would  be  liable  to  a  lien  upon  it  for  such 
freight  and  demurrage.  If  the  plaintiffs  had  rechartered  the  ship  when 
the  rate  of  freight  was  at  40«.,  and  procured  a  merchant  to  put  a  cargo 
on  board  at  60«.,  and  then  paid  him  the  difference,  we  might  have  had 
some  difficulty ;  but  that  event  never  took  place,  and  the  plaintiffs  have 
sustained  no  loss.  By  the  charter-party  no  freight  was  to  be  paid  until 
the  vessel  arrived  in  London ;  which  she  never  did.  It  never  was  in- 
tended that  the  plaintiffs  were  to  have  any  interest  in  the  speculation ; 
and  the  true  meaning  of  the  letter  was,  that  a  loss  of  some  kind  was  to 
be  a  condition  precedent  to  our  obligation  to  accept  the  bill ;  and  as  the 
plaintiffs  have  never  parted  with  any  money,  nor  sustained  any  loss,  I 
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contend  that  they  cannot  recover,  and  therefore  that  this  rule  should  be 
made  absolute. 

Erle,  C.  J. — This  was  a  rule  to  set  aside  the  verdict  for  the  plaintiffs, 
and  enter  it  for  the  defendants,  on  the  ground  that  there  had  been  no 
loss  to  the  plaintiffs  within  the  meaning  of  the  letter  that  is  before  me. 
I  take  the  letter,  and  construe  it  with  the  course  of  business  that  is  evi- 
dence in  the  case ;  and  it  appears  that  the  defendants  wrote  out  to  the 
plaintiffs  at  Taganrog,  informing  them  that  a  ship  had  been  chartered 
by  them  at  60».,  and  requesting  them  (the  plaintiffs)  to  get  a  freight 
there;  and  the  part  of  the  letter  on  which  the  judgment  turns  is :  ^'We 
hope  you  will  be  able  to  place  her  to  advantage ;  if  unfortunately  there 
should  be  a  loss,  your  draft  upon  us  for  the  difference  will  meet  due 
honour."  Now,  what  was  the  event  that  the  defendants  contemplated 
when  they  wrote  that  letter  to  the  plaintiffs  ?  The  intention  of  Mr. 
Lindsay  there  was,  that  Messrs.  Yeames  should  get  a  cargo  at  a  higher 
freight  than  at  6O9.,  which  was  what  he  contracted  to  pay  to  the  ship- 
owners under  the  charter ;  the  advantage  would  then  be  to  him,  Mr. 
Lindsay,  in  having  a  profit  from  the  chartered  freight.  Then  comes 
the  other  alternative,  *'but  if  unfortunately  there  should  be  a  loss;" 
what  is  the  loss  contemplated  ?  I  am  of  opinion  that  the  loss  which  Mr. 
Lindsay  contemplated  was,  if  a  cargo  could  not  be  got  which  would  pay 
60«.  freight,  but  would  pay  less  than  60^.,  then  he  should  have  to  pay 
to  the  shipowners  608.  per  ton  for  the  freight  of  that  cargo  out,  and  the 
merchant  who  sent  the  cargo  home  would  have  to  pay  him  less  than 
60^. ;  that  is  the  loss  which  it  appears  to  me  he  contemplated.  Then 
he  promises,  ''  if  there  should  be  a  loss,  your  draft  upon  us  for  the  differ- 
ence will  meet  due  honour."  Now  it  seems  that  the  latter  clause  con- 
templated a  loss.  If  the  alternative  of  a  loss  should  occur,  it  contem- 
plated a  loss  that  could  be  ascertained  at  the  port  of  loading,  when  the 
cargo  was  on  board ;  the  difference  was  to  be  ascertained  between  the 
chartered  freight  and  the  lesser  freight  for  which  the  cargo  was  to  be 
carried,  and  then  he  promises,  ''your  draft  for  that  difference  shall 
meet  due  honour."  The  usage  on  the  evidence  is  for  a  ship  to  be  sent 
out  on  a  speculative  charter,  and  taking  the  chance  of  the  speculation 
of  getting  a  cargo  at  a  higher  freight  than  that  mentioned  in  the  charter. 
If  the  speculation  turns  out  to  be  a  less  freight,  then  one  of  the  parties 
shall  stand  to  that ;  and  it  is  agreed  between  the  plaintiffs  and  the  de- 
fendants that  if  the  plaintiffs  should  obtain  a  cargo  of  a  third  person,  a 
merchant,  and  the  current  rate  of  freight  was  40«.,  and  that  third  per- 
son was  to  make  his  cargo  liable  for  60«.,  that  according  to  the  usual 
course  of  business,  Mr.  Lindsay,  the  defendant,  should,  under  these  cir- 
cumstances, pay  the  merchant  the  difference,  viz.  208.,  which  is  the  loss 
contemplated  by  Mr.  Lindsay — the  loss  which  the  merchant  would  im- 
mediately sustain  by  making  the  cargo  liable  to  60t.,  because  the  freight 
is  to  be  paid  at  the  port  of  delivery,  they  paying  him  the  loss  which  he 
would  sustain  by  making  his  cargo  liable  to  608.  instead  of  408. ;  and  if 
Messrs.  Yeames  had  pursued  the  usual  course  of  business,  and  got  the 
intervention  of  a  third  person,  and  had  paid  him  the  20«.  for  putting 
the  cargo  on  board,  and  making  him  liable  for  608.  instead  of  40«.,  they 
might  immediately  have  drawn  a  draft  for  the  11.  a  ton  which  the  defendant 
contemplated  in  the  letter,  and  he  most  unquestionably  must  have  ac- 
cepted that  draft.    But  the  case  for  the  defendants  is,  that  the  plaintiSis, 
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instead  of  getting  a  third  merchant  to  intervene,  put  their  own  cargo 
of  wheat  on  board.  There  is  no  pretence  for  saying  the  plaintiffs  hare 
acted  at  all  wrong  in  taking  this.  But  it  is  said,  under  those  circum- 
stances, there  is  no  such  loss  as  Mr.  Lindsay  contemplated.  Supposing 
Messrs.  Yeames  had  got  a  cargo  from  a  third  merchant,  the  defendants 
would  have  paid  the  difference  without  a  word :  whereas,  the  difference 
at  the  end  of  the  matter  belonged  to  Messrs.  Yeames,  and  not* to  the 
third  merchant.  We  do  not  dispose  of  the  case  on  that  mode  of  reason- 
ing, but  I  am  trying  to  see  whether  there  is  a  loss,  and  a  loss  in  respect 
of  the  contract  agreed  to,  so  that  they  could  draw  for  the  difference.  I 
am  of  opinion  there  was  a  clear  right  in  Messrs.  Yeames  to  put  their 
cargo  on  board  a  ship  chartered  at  60^.,  they  making  their  wheat  liable 
to  60».  a  ton,  instead  of  making  it  liable  for  409.,  which  was  the  ruling 
rate  of  freight  for  which  they  could  have  got  it  delivered  in  the  ship  at 
that  time.  The  cargo  was  diminished  in  value  20s,  the  moment  it  was 
put  on  board ;  the  charterers'  liability  would  cease  the  moment  it  was 
put  on  board ;  the  moment  it  was  put  on  board  it  is  charged  with  209. 
a  ton  more  than  it  need  have  been,  and  the  diminution  in  value  is  a  loss 
within  the  meaning  of  the  contract.  If  Messrs.  Yeames  had  gone  with 
the  shipping  documents,  it  is  clear  they  would  have  got  209.  a  ton  less 
on  the  cargo,  being  liable  to  6O9.  instead  of  409.  under  the  actual  con- 
tract, and  the  actual  loss  they  have  sustained  is,  that  they  insured  for 
the  value  minu8  the  freight,  after  they  deducted  the  actual  freight 
charged  upon  the  cargo  which  according  to  the  usual  course  of  business 
they  insured,  therefore  at  the  value  of  the  cargo  mintu  8O9.  a  ton ;  and 
if  they  had  not  done  that  under  the  contract  of  Mr.  Lindsay  they  would 
have  insured  it  for  the  full  value,  minus  21.  a  ton.  The  action  is  brought 
for  the  difference  in  the  insurable  value,  and  in  the  usual  course  of  busi- 
ness it  seems  a  loss  is  actually  sustained.  It  is  not  necessary  to  go  to 
that  point,  because  the  moment  the  cargo  was  put  on  board  the  value 
was  diminished  in  the  manner  I  have  mentioned ;  and  it  is  clear  to  my 
mind  what  the  contract  was.  The  loss  was  to  be  so  looked  after,  and 
the  difference  so  to  be  ascertained  when  the  carffo  was  on  board,  in 
respect  of  which  difference  the  defendant  promised  to  accept  the  draft 
when  drawn ;  and  in  refusing  to  accept  he  broke  the  contract,  and  so  is 
liable. 

Williams,  J. — I  am  of  the  same  opinion.  It  appears  to  me,  upon 
the  terms  of  the  letter  of  the  Slst  August,  1859,  that  what  the  defendant 
contemplated  was,  that  if  there  was  a  difference  of  freight  he  would 
accept,  on  it  having  been  ascertained  whether  there  was  a  loss  or  not, 
and  if  there  was,  the  plaintiffs  were  forthwith  to  draw  upon  him  for  the 
amount  of  it.  Now  if  it  had  so  happened  that  a  third  party  had  become 
the  charterer,  he  would  have  become  so  at  the  reduced  rate.  We  have 
evidence  of  the  course  of  business  in  the  country  which  makes  it  plain 
what  would  have  happened,  namely,  that  the  plamtiffs,  acting  on  behalf 
of  the  defendant,  would  have  paid  the  new  charterer  the  difference 
between  the  new  freight  and  the  higher  amount  which  he  would  be  liable 
to  pay  because  of  the  lien  of  the  shipowner  for  the  amount  of  the  original 
charter,  he  having  consented,  in  consideration  of  receiving  the  amount 
of  the  difference  between  the  old  and  the  new  chartered  freight,  to  be 
substituted  for  the  original  charterer  at  that  price.  Well  then,  the 
question  remains,  whether,  in  the  event  that  has  happened,  namely,  in 
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the  event  of  no  third  party  becoming  the  new  charterer — the  agents 
themselves  becoming  the  charterers — there  is  such  a  loss  as  is  contem- 
plated by  the  letter?  It  seems  to  me  that  there  is,  because,  if  the 
agents  of  the  plaintiffs  had  chartered  a  vessel  at  a  lower  rate,  then  they 
might  have  pnt  their  goods  on  board ;  those  goods  would  only  have  been 
liable  to  the  reduced  freight ;  they  would  have  been  lessened  in  the 
value  fhey  would  produce  at  the  port  of  destination  only  by  the  reduced 
rate.  But  inasmuch  as  they  are  put  on  board  subject  to  the  lien  for  the 
old  freight,  then  they  became  liable,  because  they  had  been  turned  into 
profit  at  the  port  of  destination :  they  become  liable  to  the  advanced 
rate,  and  the  cargo  becomes  deteriorated  in  value  by  the  amount  of  the 
original  higher  rate.  It  seems  to  me,  therefore,  that  is  a  loss  which 
was  contemplated  by  these  parties — a  loss  which  the  plaintiffs  would 
have  sustained  by  reason  of  the  current  rates  having  become  lower,  for 
which,  as  soon  as  it  was  ascertained  what  was  the  condition  of  things, 
they  had  a  right  to  draw  upon  the  defendant  according  to  the  terms  of 
the  letter  of  the  Slst  August,  and  therefore  the  plaintiffs  are  entitled  to 
maintain  their  verdict. 

WiLLES,  J. — ^I  am  of  the  same  opinion.  I  think  some  question  may 
be  entertained,  upon  reading  the  letter  upon  which  the  plaintiffs  rely  in 
the  action,  whether  the  loss  mentioned  in  the  letter  does  at  all  point  to 
a  loss  to  be  sustained  by  the  plaintiffs — whether  it  can  be  looked  vpon 
in  any  sense  as  being  a  contract  of  indemnity  ?  I  should  rather  have 
thought  that  at  the  time  of  the  writing  of  the  letter  the  defendant  must 
have  contemplated  that  either  the  plaintiffs  or  some  other  person  might 
have  shipped  a  cargo,  and  that  when  he  used  the  word  'Moss"  in  the 
letter,  he  was  not  pointing  to  any  loss  sustained  by  the  plaintiffs  by 
paying  persons  to  take  the  charter  off  the  hands  of  the  defendant,  but 
that  the  use  of  the  word  ''  loss"  is  with  reference  to  his  own  position  in 
case  it  should  turn  out  that  the  current  rate  of  freight  at  Taganrog  was 
less  than  the  rate  of  freight  in  the  charter.  I  should  have  thought  it 
probable,  if  it  were  necessary  to  decide  that,  that  the  correct  construc- 
tion of  the  letter  is,  that  in  case  it  should  turn  out  that  in  consequence 
of  the  current  rate  of  freight  being  less  than  the  chartered  rate  of 
freight  the  defendant's  speculation  would  be  a  loss  to  him,  then,  in  that 
event,  as  soon  as  the  loss  was  ascertained  by  the  plaintiffs  procuring  a 
cargo  for  the  vessel,  the  amount  of  difference  between  the  old  and  the 
chartered  rate  of  freight  would  be  to  be  drawn  for  by  the  plaintiffs  upon 
the  defendant ;  and  I  think  that  might  well  be  sustained  as  being  the 
probable  and  reasonable  construction  of  the  transaction,  because  the 
defendant  was  not  on  the  spot  at  Taganrog.  He  had  the  vessel  on 
speculation,  and  had  himself  no  cargo  ready  to  put  on  board  of  her ;  and 
if  he  had  not  acquired  the  plaintiffs*  aid  by  writing  to  them  this  letter, 
the  vessel'  would  have  been  left  without  a  cargo  coming  home  to  the 
shipowner,  and  the  captain  representing  the  shipowner  would  have  been 
obliged  to  take  a  cargo  at  the  current  rate  of  freight,  the  best  he  could 
obtain,  and  then  the  shipowner  would  have  sued  the  defendant  for  the 
difference  between  the  one  freight  and  the  other  as  damages,  and  would 
unquestionably  have  recovered  that  amount  against  the  defendant. 
There  was  further  the  uncertainty  of  the  captain  being  able  to  obtain 
any  cargo  at  all  at  the  place,  if  the  defendant  failed  to  procure  one  for 
him ;  and  in  that  case  the  defendant  would  have  been  exposed  to  damA> 
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ges  for  the  entire  aroonnt  of  freight  in  the  charter-party.  Then,  for 
the  purpose  of  protecting  themselves  against  that  contingency,  the  plain- 
tiffs, who  had  a  house  at  Taganrog,  and  who  had  the  opportunity  to  pro- 
cure a  cargo  for  them  there,  did  what  they  have  done.  There  is  a  third 
case  I  have  not  alluded  to — that  has  not  arisen  because  it  did  not  appear 
from  the  letter  the  defendant  contemplated  it — there  is  a  third  freight 
arising  above  that  in  the  charter,  and  the  possibility  of  the  defendant 
obtaining  the  benefit  of  a  cargo  to  be  procured,  and  for  that  purpose  it 
was  necessary  for  the  defendant  to  employ  the  plaintiffs ;  then  it  pro- 
vided for  that  particular  case.  The  effect  of  the  plaintiffs  procuring  a 
cargo  under  the  letter  is  obvious— first  of  all,  it  entirely  absolves  the 
defendant  from  all  liability  on  the  charter-party  into  which  he  had 
entered.  That  is  one  consideration.  First,  an  advantage  gained  by 
the  defendant  by  the  plaintiffs'  act ;  then  consideration  the  second  was, 
the  plaintiffs  must  either  themselves  put  a  cargo  on  board,  and  subject 
it  to  diminution  in  value,  as  has  been  explained  by  the  Lord  Chief  Jus- 
tice and  my  Brother  Williams,  or  the  plaintiffs  must  procure  some  third 
person  to  put  a  cargo  on  board  under  some  disadvantage,  and  according 
to  the  ordinary  course  of  things  must  pay  that  other  person  for  doing 
so ;  in  either  case  it  must  follow  that  if  there  be  a  loss  to  the  defendant 
upon  the  transaction,  that  is,  in  respect  of  the  freight  being  lower — if 
there  be  a  loss  to  the  defendant  upon  the  transaction,  it  must  be  accom- 
panied by  some  benefit  procured  for  the  defendant  by  the  plaintiffs  on 
their  undertaking  some  disadvantage  at  his  request.  Then  if  that  be 
so,  what  is  the  defendant  to  pay  ?  The  letter  provides  for  that  in  ex- 
press terms ;  it  is,  to  pay  the  difference.  I  am  not  at  all  sure,  if  the 
case  had  arisen  of  the  plaintiffs  paying  the  freight  by  paying  a  lump 
sum  of  money  less  the  difference  between  the  old  rate  of  freight  and  the 
chartered  freight,  there  would  be  anything  to  prevent  the  plaintiffs 
recovering  the  difference  between  the  freight  from  the  defendant,  except 
the  rule  that  an  agent  shall  give  to  his  principal  the  benefit  of  any  such 
transaction  as  I  have  been  describing.  That  would  be  the  only  ground 
on  which  the  plaintiffs'  claim  could  be  resisted,  because  the  difference 
is  the  sum  to  be  paid.  I  own  I  cannot  help  thinking,  if  the  thing  comes 
to  be  grammatically  construed,  that  would  be  the  true  view  of  the  case ; 
assuming  that,  it  is,  **  I  will  pay  you  any  difference  in  case  of  loss  sus- 
tained by  you."  I  will  not  add  anything  to  what  has  been  said  by  my 
Lord  and  my  Brother  Williams  on  that :  it  is  conclusive  to  show,  even 
in  that  view  of  the  case,  the  plaintiffs  have  sustained  a  loss  represented 
by  the  difference.  The  only  expression  in  the  letter  which  at  all  raised 
a  doubt  in  my  mind  at  the  trial  was  ''recharter."  The  defendant  ex- 
pressed a  wish  to  the  plaintiffs,  to  recharter  the  vessel,  and  that  has 
given  rise  to  the  ingenious  argument  addressed  to  the  court,  namely, 
that  in  case  the  current  rate  had  been  more  than  the  chartered  rate  of 
freight,  it  must  be  taken  that  any  payment  made  to  Mr.  Lindsay  wa^  a 
payment  dependent  on  the  voyage  and  the  fact  of  the  ship  arriving  in 
safety  at  the  end  of  the  voyage ;  and  so  it  may  be  said  4)y  parity  of 
reasoning,  as  there  is  a  loss,  it  must  depend  on  whether  the  ship  arrives 
safely  or  not  whether  that  is  to  be  paid.  If  you  take  the  word  "  re- 
charter"  with  the  other  words,  namely,  '^on  the  best  terms  that  can  be 
procured,*'  you  will  see  that  *' recharter"  does  not  necessarily  refer  to 
the  sum  to  be  paid,  being  a  sum  in  the  nature  of  freight ;  and  when  you 
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turn  to  the  course  of  business  at  Taganrog  and  find  vessels  sent  out  on 
speculation,  there  is  an  advantage  or  disadvantage  to  the  vessel  accord- 
ing as  the  current  rate  is  more  or  less  than  the  freight  of  the  charter. 
It  is  then  sold  and  the  dilTerence  paid.  Now  suppose,  without  regard 
to  further  contingencies,  you  find  *^  recharter"  means  nothing  more  than 
'^  dispose  of  the  vessel  for  us,  so  that  we  shall  not  incur  any  liability 
further."  That  seems  to  be  the  case  when  the  transaction  is  entered 
into.  It  appears  to  me,  therefore,  the  plaintifiis  are  entitled  to  recover, 
and  the  rule  must  be  discharged. 

Keating,  J. — I  am  of  the  same  opinion.  For  some  time  I  confess 
I  entertained  a  considerable  doubt  whether  the  loss,  in  the  event  that 
has  happened,  was  in  the  contemplation  of  the  parties  at  the  time  of 
writing  this  letter ;  but,  on  further  consideration,  I  think  that  it  may 
be  reasonably  brought  within  the  terms  used  and  the  intention  of  the 
parties  in  making  this  contract.  At  first  I  was  under  the  impression 
that  the  letter  was  confined  exclusively  to  a  transaction,  as  put  by  Mr. 
Lushy  with  third  persons,  for  which  a  payment  at  Taganrog  would  take 
place,  and  the  loss  contemplated  was  a  loss  of  that  description  on  which 
the  agent  at  Taganrog  would  be  entitled  to  draw.  But,  looking  at  the 
words  of  the  letter,  and  especially  looking  at  the  evidence  at  the  trial, 
it  seems  to  me  that  it  still  may  very  well  have  been  in  the  contempla- 
tion of  the  parties  on  the  81st  August  when  the  letter  was  written, 
because  there  was  nothing  contrary  to  the  agent's  duty  in  doing  what 
he  did  at  Taganrog ;  there  was  no  loss  that  accrued  to  Mr.  Lindsay  by 
his  effecting  such  a  purpose  by  himself  shipping  these  goods,  inasmucn 
as  the  defendant  is  to  be  taken  to  be  aware  of  the  course  of  business  at 
Taganrog ;  and  that  being  the  course  of  business  at  Taganrog,  a  loss 
has  accrued,  which  loss  would  be  a  loss  ascertainable  at  Taganrog, 
because  I  entirely  agree  with  my  Lord  and  my  Brother  Williams  that, 
if  the  loss  accrued  in  putting  the  goods  on  board  the  vessel  at  Taganrog, 
it  would  come  exactly  within  the  terms  as  well  as  the  object  of  the 
writing  of  this  letter,  and  that,  as  the  loss  which  has  happened  was  a 
loss  to  the  plaintiiT,  the  defendant  was  bound  to  accept  the  bill ;  and,  as 
he  did  not  accept  the  bill,  he  is  liable  in  this  action.  I  agree  with  the 
rest  of  the  court  that  the  plaintiffs  should  retain  their  verdict. 

Rule  discharged. 
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Where  a  party  appears  by  counsel  before  the  court  or  a  judge  at  Chambers  in  any  stage  of  the 
cause,  and  counsel  makes  an  admission  of  a  fact,  though  unsupported  by  affidavit,  the  court 
wiU  regard  such  statement  as  presumably  true,  and  wiU  admit  it  in  evidence  when  olfered 
by  the  other  side. 

In  an  action  of  detinue  to  recover  possession  of  certain  papers,  the  defendant  took  out  a  sum- 
mon c  before  a  judge  at  Chambers  to  change  the  venue,  and  appeared  by  counsel  to  support 
the  applicati<9n.  In  the  course  of  the  proceedings  before  the  judge,  counsel  admitted  that  his 
client  had  the  papers : 

Held,  that  this  admission  was  rightly  received  in  evidence  at  the  trial  of  the  eause,  at  a  itato- 
ment  made  by  counsel  in  discharge  of  bis  functions  as  counsel,  relevant  to  the  matter  at 
issue,  and  made  for  the  purpose  of  influencing  the  judge  to  take  a  step  in  favour  of  his 
eUent: 

(a)  8  L.  T.,  N.  8.  741. 
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Per  Williams,  J. :  When  oomiMl  makes  before  the  eonrt  or  a  Jadge  a  statement,  or  does  an  aet 
in  the  presence  of  the  attorney  on  the  record,  or  any  aathorixed  person  who  represents  him, 
and  the  statement  or  the  act  is  not  repudiated  by  the  attorney  or  his  representatiTe,  that 
amounts  to  an  assent  to  or  adoption  of  it»  and  it  becomes  the  statement  or  act  of  the 
attorney. 

This  was  an  action  of  detinue,  brought  to  recover  possession  of  cer- 
tain papers  in  a  suit  in  chancery  to  which  plaintiff  was  a  party.  The 
defendant  pleaded — 1st,  non  detinet;  2dly9  that  the  papers  were  not 
the  plaintiff's,  as  alleged.  Issue  having  been  joined,  defendant  took  out 
a  summons  at  chambers  before  Willes,  J.,  to  change  the  venue  from 
Bristol  to  Middlesex,  and  appeared  by  counsel  (Mr.  Barry)  to  support 
the  application.  The  cause  was  tried  before  Keating,  J.,  at  Bi-istol 
Summer  Assizes.  In  his  evidence  at  the  trial  Mr.  King^  plaintiff's 
attorney,  swore  that  on  the  7th  August  he  attended  a  summons  at  judges' 
chambers  to  change  the  venue,  at  which  the  defendant  was  represented 
by  Mr.  Barry ^  as  counsel,  who  admitted  *Hhat  his  client  had  the  papers." 
The  learned  judge  received  this  evidence,  and  a  verdict  was  thereupon 
found  for  the  plaintiff,  value  500Z.,  leave  being  reserved  to  reduce  the 
amount  to  1%.  if  the  papers  should  be  given  up. 

H,  T.  Cole  having,  on  a  former  day,  obtained  a  rule  calling  on  plain- 
tiff to  show  cause  why  the  verdict  should  not  be  set  aside,  and  a  new 
trial  had,  on  the  ground  of  misreception  of  evidence  in  this,  that  the 
judge  had  admitted  evidence  of  a  statement  made  by  Mr.  Barry  on  the 
hearing  of  a  summons  before  Willes,  J.,  and  on  the  ground  of  misdirec- 
tion by  the  judge  in  directing  the  jury  to  act  on  such  statement, 

itf.  Smith  {Prideaux  with  him)  now  showed  cause. — It  is  submitted 
that  if  a  party  himself  makes,  or  by  his  attorney  or  agent  makes,  in 
the  proceedings  in  a  cause  any  statement  material  to  the  inquiry,  he  is 
bound  by  it.  If  theeparty  himself  makes  it,  then,  as  is  admitted,  he 
will  bo  bound  by  it,  and  the  question  therefore  is,  whether  the  statement 
made  by  his  attorney  or  agent  is  not  equally  binding.  There  was  evi- 
dence that  defendant  was  in  possession  of  the  deeds,  and  claimed  a  lien 
upon  them.  The  statement  made  for  defendant  was  relevant  to  the 
inquiry  before  the  judge,  and  may  therefore  be  used  against  her.  All 
the  cases  are  collected  in  Roscoe  on  Evidence  60,  9th  edit.  The  pre- 
sent case  is  altogether  clear  of  the  principle  laid  down  in  Swinfen  v. 
Swinfen,  and  entirely  confined  to  the  question  whether  the  statement 
made  by  Barry  came  legitimately  within  the  scope  of  the  subject  then 
before  the  judge.  If  the  court  will  be  bound  by  what  appears  on  the 
learned  judge's  note,  it  will  be  found  that  Mr.  Barry'n  statement  was 
made  with  the  view  to  influence  the  judge,  and  directly  for  the  purpose 
for  which  both  parties  went  before  him.  For  these  reasons  this  rule  should 
be  discharged.  [Keating,  J. — Upon  my  note  at  the  trial  it  appears  that 
counsel  and  attorney  appeared  at  chambers.]  There  is  abundant  evidence 
to  support  the  verdict  without  the  statement  by  Mr.  Barry^  though  it  is 
on  the  ground  that  that  statement  was  relevant  and  properly  admitted 
in  evidence  we  rely. 

Hawkins  {ff.  T.  CoU  with  him),  in  support  of  the  rule. — The  defend- 
ant ought  not  to  be  bound  by  the  statement  made  by  Mr.  Barry  when 
before  the  judge  at  chambers.  The  only  instructions  Mr.  Barry  received 
were  to  appear  at  chambers  and  support  an  application  to  change  the 
venue ;  he  was  entirely  unauthoriied  to  make  any  such  admission  as  it 
appears  he  did.     The  defendant's  attorney  was  not  present  with  coun- 
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sel,  only  his  clerk.  There  is  no  case  in  the  books  which  comes  near  the 
present:  Stracy  t;.  Blake,  1  M.  &  W,  168,t  Doe  v.  Roe,  1  E.  &  B.  279 
(E.  C.  L.  R.  vol.  72).  [Williams,  J. — The  strongest  case  against  you 
is  Van  Wart  v,  Wolley,  R.  k  M.  4,  which  you  will  also  find  in  Roscoe.] 
Parkins  r.  Hawkshaw,  2  Stark.  239  (E.  C.  L.  R.  vol.  8),  Duncombe  r. 
Daniell,  8  Gar.  &  P.  222  (E.  G.  L.  R.  vol.  84).  It  has  even  been  held 
that  an  admission  made  in  the  course  of  conversation  between  two  attor- 
neys respecting  the  cause,  but  not  with  a  view  to  dispense  with  proof, 
cannot  be  given  in  evidence :  Petch  v.  Lyon,  9  Q.  B.  147  (E.  G.  L.  R. 
vol.  58),  Young  v,  Wright,  1  Garopb.  139.  It  was  in  this  last  case  held 
that  the  admissions  of  the  attorney  in  a  cause  are  evidence  against  his 
client  only  when  they  are  made  with  a  view  to  obviate  the  necessity  of 
proving  the  facts  admitted  at  the  trial :  Mitchell  v.  Ellis,  1  Gar.  &  Kir. 
684  (E.  G.  L.  R.  vol.  47) ;  Richardson  v.  Peto,  7  M.  &  G.  896  (E.  C.  L. 
R.  vol.  49) ;  Gollege  v.  Horn,  3  Bing.  119  (E.  G.  L.  R.  vol.  11).  The 
defendant  has  not  made  an  admission  herself,  nor  by  her  attorney  on 
the  record,  nor  has  she  sanctioned  or  adopted  the  statement  made  by 
Mr.  Barry.  [Erle,  G.  J. — Where  an  attorney  sends  his  clerk  to  repre- 
sent him,  he  must  be  taken  to  stand  in  the  place  of  the  attorney  him- 
self.] There  was  no  proof  of  authority  to  make  the  statement,  and 
that  being  so,  it  cannot  reasonably  be  contended  that  what  fell  casually 
from  Mr.  Barry  is  to  be  taken  as  evidence  of  an  admission  of  a  fact : 
Taylor  on  Evidence,  ss.  700,  709. 

Erle,  G.  J. — I  am  of  opinion  that,  notwithstanding  the  authorities, 
and  the  argument  of  Mr.  HawkinB^  this  rule  ought  to  be  discharged.  I 
think  the  evidence  was  admissible.  I  distinguish  the  case  entirely  from 
that  class  of  cases  where  the  admissions  by  a  legal  adviser,  made  for 
the  purpose  of  saving  proof  and  expense,  are  held  to  be  admissible ;  it 
is  not  at  all  in  that  class  as  being  a  statement  made  by  the  legal  adviser 
of  a  party  in  the  course  of  a  cause,  whether  made  during  the  trial,  at 
one  step  in  the  cause,  or  whether  made  on  a  summons  for  postponing 
the  trial  another  step  in  the  cause ;  but  it  is  a  statement  by  the  legiH 
adviser  representing  the  party  in  the  course  of  the  cause  for  the  pur- 
pose of  obtaining  the  judgment  of  the  court  which  is  to  decide  upon  the 
application,  and  it  is  a  statement  of  a  cardinal  fact  upon  which  the 
judgment  is  to  turn  if  the  judgment  is  in  favour  of  the  party ;  and  so 
I  think  it  is  presumably  true,  as  what  the  legal  adviser  says,  whether 
he  be  a  barrister,  or  whether  he  be  a  pleader,  or  whether  he  be  an  attor- 
ney, the  statement  of  a  fact  by  the  legal  adviser  of  the  party  who 
comes  forward  before  an  authorized  tribunal,  with  the  intention  that  that 
authorized  tribunal  should  consider  the  statement  so  made  to  be  a  true 
statement  of  fact  for  the  advantage  of  the  party  at  the  time  when  it  is 
made  against  the  other  party,  that  same  statement  ought  to  be  taken 
as  a  true  statement  of  fact  when  the  other  wishes  to  use  the  fact  as  a 
fact.  The  defendant  wanted  the  trial  postponed  for  the  purpose  of 
adding  a  plea,  and  setting  other  witnesses  to  come  forward ;  the  defend- 
ant represented  to  the  judge,  for  that  purpose,  that  she  had  the  papers, 
they  were  in  court,  and  wanted  to  add  a  plea  justifying  her  possession 
of  those  papers,  because  she  had  a  lien  upon  them.  If  when  the  parties 
were  before  Willes,  J.,  at  chambers,  for  the  purpose  of  postponing  the 
trial,  it  was  a  true  statement  of  fact  that  she  had  the  papers  in  her  pos* 
session,  it  seems  to  me  that  the  fact  that  she  had  the  papers  in  her 
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possession  ought  to  be  taken  against  her  to  be  true  when  the  same  mat- 
ter is  to  be  inquired  into  before  Keating,  J.,  at  the  trial.  It  is  quite 
impossible  that  it  can  be  a  fact  for  the  purpose  of  Willes,  J.,  giving 
judgment  in  favour  of  the  defendant,  and  not  so  for  the  purpose  of  the 
defendant  seeking  judgment  for  the  plaintiff.  I  think  the  language  of 
Lord  Denman  in  the  case  of  Duncombe  v.  Daniel  is  the  language  I  should 
wish  to  adopt  in  this  case,  that  a  counsel  or  pleader  representing  the 
party  in  a  cause,  and  making  an  assertion  of  a  fact  for  the  purpose  of 
having  it  believed,  and  to  have  the  judgment  of  the  court  in  one  stage 
of  the  cause,  that  statement  ought  to  be  presumed  to  be  true.  If  the 
defendant  had  made  an  affidavit  of  this  fact  for  the  purpose  of  getting 
the  trial  postponed,  nobody  can  doubt  that  it  would  be  admissible ;  if 
the  attorney  of  the  defendant  had  done  so,  and  used  it  on  the  summons, 
no  doubt  it  would  be  admissible ;  and  to  my  mind  a  statement  made  at 
the  table  of  a  judge  at  chambers  as  a  statement  of  fact  made  without 
affidavit,  ought  to  be  taken,  in  practice,  to  be  as  much  binding  on  the 
party  as  if  made  on  affidavit  for  the  purpose  of  saving  expense  and 
saving  delay,  and  on  the  faith  of  counsel  and  attorney.  If  they  feel 
there  is  the  obligation  of  truth,  and  speak  with  reference  to  that  obli- 
gation, judges  have  been  in  the  habit  of  permitting  statements  to  be 
made  and  relying  upon  them  without  affidavits,  unless  they  see  a  party 
has  a  hostile  view,  then  they  do  not  trust  him,  but  make  him  swear  to 
it.  If  that  is  required,  it  is  always  done.  I  consider,  if  the  parties 
stand  before  the  court  and  make  statements  relative  to  the  matters  to 
be  decided  on,  those  statements  by  each  of  the  parties  you  may  thoroughly 
act  upon,  without  the  sanction  of  an  oath.  This  statement  appears  to 
come  precisely  within  that  description  of  cases  on  summons  as  made  by 
the  legal  adviser  of  the  defendant,  barrister  or  attorney,  whether  a  clerk 
or  the  attorney  himself;  for  an  attorney  is  quite  entitled,  if  he  chooses, 
to  send  a  clerk  to  represent  him  and  to  give  instructions,  and  it  is  to  be 
presumed  that  the  party  is  speaking  on  instructions.  I  think,  therefore, 
after  looking  at  all  those  cases,  none  appear  to  conflict.  There  is  nothing 
like  an  authority  that  goes  against  them ;  this  and  many  of  the  cases 
are,  it  seems  to  me,  analogous,  and  justify  our  judgment.  I  am  of 
opinion  that  it  was  an  admissible  statement,  and  therefore  the  rule  ought 
to  be  discharged. 

Williams,  J. — I  am  also  of  opinion,  under  the  circumstances,  that 
the  statement  of  counsel  at  judges'  chambers  was  perfectly  admissible 
in  evidence.  It  was  a  statement  that  was  made  by  the  counsel  in  the 
discharge  of  his  functions  as  counsel — a  statement  that  was  relevant  to 
that,  duty,  and  it  was  made  for  the  purpose  of  influencing  the  judge  to 
take  a  step  in  favour  of  the  counsel's  client.  But  besides  that,  it  was 
to  my  mind  not  only  a  statement  of  counsel,  but  also  a  statement  of  the 
attorney  in  the  cause,  because  the  attorney  brings  the  business  into  the 
chambers,  and  I  think,  as  far  as  the  conduct  of  that  business  goes,  it  is 
a  statement  of  the  attorney.  I  think  it  is  important  that  that  should 
be  fully  understood ;  if  a  statement  is  to  be  made  by  counsel,  or  \n  act 
done  by  counsel  in  the  presence  of  and  with  the  knowledge  of  the  attor- 
ney, that  is  a  statement  or  an  act  which,  if  the  attorney  does  not  dis- 
approve of,  or  does  not  repudiate  it  as  his  act,  it  is  his  duty  to  be  pre- 
sent and  to  direct  counsel  privately  or  publicly,  or  somehow ;  but  if  he 
does  not  dissent,  but  sits  quite  silent  in  court,  I  think  it  amounts  to  an 
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assent  to  or  adoption  oF  the  act  or  statement,  and  it  becomes  his  own 
act  or  statement.  It  seems  to  me,  in  the  present  case,  the  statement 
was  made  for  the  purpose  of  influencing  the  judge  by  counsel  and  attor- 
ney in  the  cause ;  the  question  is,  whether  that  is  admissible  or  not  T  I 
see  no  evidence  as  to  what  weight  ought  to  be  attached  to  it,  but  I  say 
it  is  impossible  to  exclude  it  from  the  evidence  in  the  cause.  I  see  no 
ground  why  it  should  not  be  considered  as  primfi  facie  a  statement  that 
was  authorized  by  the  client,  and  so  is  evidence  against  the  party  on 
whose  behalf  it  was  made. 

Keating,  J. — I  also  think  this  evidence  was  admissible,  and  admis- 
sible upon  the  ground  on  which  it  was  tendered,  namely,  as  being  a 
statement  of  counsel  in  the  presence  of  the  attorney,  a  statement  of 
fact  made  on  the  part  of  the  defendant,  who  was  applying  to  the  judge 
to  take  a  step  in  the  cause ;  and  in  order  to  induce  the  judge  to  take 
that  step,  a  statement  made  of  the  facts  which  were  to  be  admitted  in 
evidence,  those  facts  being  relevant  to  the  application  so  made  by  the 
defendant.  We  do  not  at  all  interfere  with  the  class  of  cases  alluded 
to  by  Mr.  Hawkins,  in  which  it  has  been  held  that  casual  conversations 
by  attorneys,  or  casual  statements  by  counsel,  are  not  to  bind  clients. 
But  my  decision  proceeds  upon  the  ground,  as  stated  by  my  Lord  and 
my  Brother  Williams,  of  this  being  a  step  taken  in  the  cause  by  the 
defendant  herself,  and  for  the  purpose  of  that  step — relevant  statements 
being  made  inducing  the  judge  to  act,  those  statements  being  made  by 
the  counsel  in  the  presence  of  the  attorney.  I  therefore  think  the  evi- 
dence could  not  have  been  excluded. 

Rule  discharged  with  costs.    (The  Court  refused  leave  to  appeal.) 


OXLADE  V.  THE  NORTH  EASTERN  RAILWAY  COMPANT.(fl) 

Jan.  26. 

The  fact  of  a  list  of  toUa  being  stuck  np  at  aU  the  atationsy  according  to  the  Act,  ia  not  eri- 
dence  that  they  are  bound  as  common  carriers  to  carry  goods  in  bulk  from  ereij  sack 
station. 

This  was  a  demurrer  to  a  declaration,  and  also  a  rule  to  enter  the 
verdict  for  the  defendants. 

The  action  was  tried  at  York,  before  Martin  B.,  when  the  jury  found 
a  verdict  for  the  plaintiff,  with  l^.  damages. 

The  real  question  in  issue  was,  whether  there  was  evidence  to  so  to 
the  jury  that  the  defendants  held  themselves  out  as  common  carriers  of 
coal  in  bulk  from  the  Shincliffe  station,  the  plaintiff  complaining  that 
the  defendants  had  refused  to  carry  his  coal  from  that  station,  and 
contending  that  they  were  bound  as  common  carriers  to  do  bo,  and 
that  a  list  of  tolls  being  stuck  up  at  the  Shincliffe  station  was  evidence 
of  such  duty. 

Oxlade  showed  cause  in  person. 

Mellishj  in  support  of  tiie  rule,  was  not  called  on. 

Erlk,  G.  J. — In  this  case  the  question  is,  as  to  whether  the  plaintiff 
has  given  sufficient  evidence  to  show  that  the  defendants  were  common 

(a)  3  L.  T.,  N.  8.  671. 


COMMON  BENCH  REPORTS.    (9  J.  SCOTT.    N.  S.)         897 

carriers  from  the  Shincliife  station.  The  company  have  put  up  at  that 
station  a  list  of  their  tolls  for  the  carriage  of  izoods ;  but  is  that  evidence 
of  their  being  obliged  to  carry  them  from  it  f  They  say  that  they  have 
not  accommodation  at  that  station  to  enable  them  to  carry  on  a  coal 
traffic ;  and,  although  they  may  have  carried  samples  of  coal  from  it, 
that  is  no  evidence  of  their  having  held  themselves  out  as  common 
carriers  of  them  in  bulk  from  it.  The  company  have  a  right  to  fix  the 
time  at  which  they  will  run  from  any  particular  station,  and  also  what 
goods  they  will  carry  from  it ;  for  instance,  they  may  say,  **  We  will 
carry  cattle  from  one  station  and  not  another,  and  minerals  in  the  same 
way."  Their  Act  says  that  a  list  of  tolls  must  be  put  up  at  every 
station,  but  I  do  not  see  that  that  is  a  proof  of  their  being  bound  to 
carry  goods  from  every  one  of  them.  I  am  therefore  of  opinion  that 
Mr.  Oxlade  has  misconstrued  his  right,  and  I  do  not  think  that  any  duty 
is  imposed  upon  the  company  to  carry  coals  from  the  Shincliffe  station, 
and  therefore  the  verdict  must  be  set  aside. 

Williams,  J. — I  am  of  the  same  opinion.  The  only  evidence  as  to 
the  defendants  being  common  carriers  is  the  list  of  tolls  which  it  is  the 
duty  of  the  company  to  put  up  at  each  station,  and  it  has  been  argued 
that  because  this  list  is  so  put,  that,  therefore,  the  company  have  held 
themselves  out  as  common  carriers  from  every  such  station.  Looking 
at  the  surrounding  facts,  it  would  be  contrary  to  common  sense  that  it 
should  be  so;  they  are  obliged  to  put  up  the  lists,  but  they  have 
a  right  to  fix  upon  the  stations  from  which  they  will  carry  certain 
goods. 

KsATiNa,  J.,  concurred.  Bule  absolute. 

As  to  the  demurrer,  the  declaration  is  to  be  amended|  and  each  party 
pay  his  own  costs. 


TURNER  V.  HUTCHINSON.(a)    Feb.  8  and  9. 

Latton  written  by  a  deceaaed  agent  to  hii  principal  anbseqnently  to  the  date  of  an  agreement 
alleged  to  have  been  made  by  him  on  behalf  of  the  principal,  detailing  conyeraationa  with 
the  other  party,  are  not  admisaible  on  behalf  of  the  principal  te  prove  that  no  aueh  agree- 
ment waa  entered  into,  or  that  the  agent  waa  not  aathorised  to  make  it»  and  that  the  principal 
never  knew  of  nor  ratified  it 

Although  the  alleged  agreement  waa  verbal  only,  and  the  agent  afterwarda,  and  after  the 
writing  cf  the  lettera,  atgned  a  written  agreement  confirming  the  verbal  one,  the  lettera  are 
itiadmiaaible  to  prove  that  the  agent  waa  not  anthoriied  to  aign  the  written  agreement. 

It  makea  no  difierenoe  that  the  agent  ia  dead,  unleaa  the  letters  were  written  at  the  time  of  the 
converaationa  detailed,  and  it  waa  the  agenfa  duty  to  communicate  them  to  hia  principal  at 
that  time. 

This  was  an  action  brought  by  the  former  tenant  of  a  farm  belonging 
to  the  defendant,  for  compensation  for  repairs  and  improvements.  The 
declaration  contained  two  special  counts  and  a  count  for  money  payable 
for  work  and  materials,  ana  moneys  expended,  &c.  The  first  count  was 
on  an  agreement  alleged  to  have  been  made  at  the  oommenoement  of 
the  tenancy,  whereby  the  plaintiff  was  to  become  tenant  from  year  to 
year  on  the  terms  that  he  should  not  be  bound  to  repair  the  premises 
(they  being  then  in  bad  repair),  but  that,  if  he  should  do  so,  or  make 
any  improvements,  and  should  receive  notice  to  quit  from  his  landlord, 
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he  should  receive  compensation  for  the  same;  and  that,  if  plaintiff 
should  himself  give  notice  to  quit,  he  should  not  be  entitled  to  compen- 
sation. The  second  count  was  on  an  agreement,  dated  24th  May  1859, 
made  by  Philip  Shaw,  defendant's  agent,  reciting  and  confirming  the 
former  agreement,  and  stating  that  plaintiff  had  expended  moneys  in 
repairs  and  improvements,  and  had  received  notice  to  quit,  and  stipu- 
lating that  the  amount  should  be  valued,  and  he  should  not  be  required 
to  give  up  possession  until  he  should  be  paid  therefor. 

The  plaintiff  claimed  about  2002.  for  the  value  of  repairs  and  improve- 
ments  effected. 

It  appeared  at  the  trial,  which  took  place  before  Blackburn,  J.,  at 
the  last  summer  assizes  for  Lewes,  that  the  farm  in  question  was  situate 
in  Sussex,  the  defendant  being  a  gentleman  of  landed  property  in 
Yorkshire.  The  plaintiff  was  let  into  possession  about  Michaelmas  1850, 
by  one  Philip  Shaw,  since  deceased,  who  lived  in  Sussex  and  acted  aa  a 
kind  of  bailiff  for  defendant  and  his  family ;  and  it  was  deposed  by 
plaintiff  that,  at  the  time  of  his  being  let  into  possession,  a  verbal  agree- 
ment was  made  between  Shaw  and  himself  to  the  effect  alleged  in  the 
first  count.  In  support  of  plaintiff's  case  a  written  agreement  to  the 
same  effect  was  produced,  which  was  dated  Sept.  1850  and  signed  by 
Shaw,  but  which,  it  was  admitted,  was  not  actually  drawn  up  until  the 
spring  of  1859,  and  was  then  prepared  in  anticipation  of  Shaw's  death, 
he  having  been  seriously  ill.  A  further  agreement  signed  by  Shaw,  to 
the  effect  of  the  one  set  forth  in  the  second  count,  was  also  produced. 
Evidence  was  given  of  Shaw's  having  received  the  rents  from  plaintiff, 
and  that  he  was  the  only  person  known  in  the  neighbourhood  as  repre- 
senting defendant. 

On  the  part  of  the  defendant  it  was  shown  that  the  defendant's  actual 
recognised  agent  was  one  Benson,  also  deceased,  his  land  steward,  who 
had  resided  in  Yorkshire  and  had  the  management  of  defendant's  pro- 
perty there,  and  to  whom  Shaw  had  been  in  the  habit  of  remitting 
the  rent  of  the  farm  in  question ;  and  it  was  contended  that  no  such 
agreement  as  that  alleged  had  been  made  by  Shaw  with  plaintiff,  and 
that  even  if  made,  in  point  of  fact  Shaw  had  no  authority  to  make  it ; 
and  that  Shaw  had  never  informed  either  defendant  or  Benson  or 
Benson's  successor  (Monkhouse)  of  his  having  done  so.  Witnesses  were 
called  in  support  of  defendant's  case ;  and  a  series  of  letters  written  by 
Shaw  to  Benson,  commencing  about  the  time  of  plaintiff's  being  let  into 
possession  and  ending  in  1858,  were  read  by  defendant's  counsel,  the 
contents  of  which  were  inconsistent  with  the  alleged  agreement.  It  was 
proposed  to  put  the  letters  in  evidence.  Plaintiff's  counsel  objected  to 
their  admissibility,  upon  which  defendant's  counsel  said  he  would  only 
put  in  those  which  had  been  written  about  the  time  of  the  letting  into 
possession.  One  of  the  jury  then  interposed,  observing  that  it  was  not 
right  to  read  letters  which  were  not  to  be  put  in  as  evidence,  whereupon 
defendant's  counsel  put  in  the  whole.  The  jury  returned  a  verdict  for 
the  defendant. 

One  of  the  letters  objected  to  was  as  follows: — 

(Shaw  to  Benson.) 

"Ardingley,  22d  Dec.  1855. 

'<  Sir,— On  the  20th  I  paid  into  the  East  Grinstead  Bank,  to  ht 
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forw&rded  to  Mr.  Hutchinson's  bankers,  Darlington,  the  balance  of  the 
half-year's  rent  to  Michaelmas  last  for  Philpotts  farm,  as  under: — 
Rent  to  29th  Sept.  1855        .         .        .         .        £42  10    0 
Deduct  for  property-tax        •         .        •         2  16    8 
Bankers'  charge  .         .         .         .         0     2    0     2  18    8 

£89  11  4 
and  beg  to  inform  you  that  Mr.  Turner  would  have  paid  it  two  months 
before,  but  I  have  been  unable  to  attend  to  any  business  through  illness, 
but  am  now,  thank  God,  partially  recovered.  I  also  further  beg  to  say 
that  he  has  engaged  to  put  the  house  in  watertight  repair  in  consider- 
ation of  the  low  rent ;  he  also  thinks  he  has  done  considerable  more  than 
the  tenant's  duty  by  way  of  repairs  to  the  barn,  which  cost  him  about 
107.  more  than  it  should  have  done ;  also  the  road  from  the  farm  to  the 
village  has  cost  him  considerable,  which  he  has  now  made  good,  and  is 
a  great  improvement  to  the  estate,  and  would  certainly  be  worth  more 
money  if  offered  for  sale. — I  am.  Sir,  yours  truly, 

"Philip  Shaw. 
"To  Mr.  G.  Benson,  Eggleston." 

In  Michaelmas  Term  last  O-arth  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  that  the  letters  of  Shaw  were  not  admissible  in 
evidence. 

Lushj  Q.  C,  and  Lucius  Kelly  now  showed  cause  against  the  rule. — 
They  contended  that  the  earlier  letters,  if  not  the  whole,  were  clearly 
admissible  as  part  of  the  res  gestce.  The  questions  were  whether  Shaw 
ever  made  the  agreement,  and  whether  defendant  authorized  him  to 
do  so.  [WiLLBS,  J. — I  have  repeatedly  heard  Lord  Wensleydale  say, 
the  objection  to  hearsay  evidence  does  not  apply  to  proof  of  an  act 
done  or  of  a  direction  to  do  a  thing ;  you  can't  prove  it  in  any  other 
way.] 

WiLLES,  J.,  after  looking  over  the  letters,  observed  the  contents  of 
some  of  them  appeared  quite  irrelevant.  The  verdict  would  not  be 
liable  to  be  disturbed  by  the  admission  of  irrelevant  evidence.  But  if 
any  one  letter  were  put  in,  the  contents  of  which  were  relevant  and 
which  was  not  legally  admissible,  there  must  be  a  new  trial.  Take 
the  letter  of  22d  December,  1855  (above  set  forth);  argue  the  case 
upon  that. 

It  was  then  contended  that  the  letter  of  22d  Dec.  1855,  as  well  as  the 
others,  was  admissible  to  prove  that  Shaw  had  never  informed  his 
principal  of  his  having  made  the  alleged  agreement,  and  to  show  that 
he  had  only  a  limited  authority  which  he  had  exceeded  by  making  the 
agreement,  if  he  made  it  at  all ;  and  also,  as  proving  that  his  authority 
to  make  any  such  agreement,  if  it  ever  existed,  had  ceased  at  the  time 
when  the  written  agreements  were  drawn  up  in  1859,  at  which  date  the 
property  had  been  sold  and  plaintiff  was  under  notice  to  quit.  Secondly, 
it  was  argued  that  the  letters  were  written  by  a  deceased  agent  in  the 
course  of  his  duty,  and  were  admissible  on  the  principle  established  in 
Price  V.  Lord  Torrington,  1  Salk.  285  ;  S.  0. 1  Smith's  Lead.  Gas.  235; 
and  Poole  v.  Dicas,  1  Scott  600 ;  and  Marks  v.  Lahee,  4  Scott  158  (the 
judgment  of  Park,  J.),  were  also  referred  to.  [Williams,  J. — ^Do  you 
contend  that  if  the  statement  was  made  by  word  of  mouth  only,  it  would 
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be  admissible  in  evidence  against  plaintiff?]  There  is  authority  to  that 
effect,  though  the  question  does  not  arise  here :  1  Smith's  Lead.  Cas. 
240,  4th  edit.  Then,  as  to  the  particular  letter  of  Dec.  1855,  it  was 
urged  that,  as  the  letter  admitted  the  receipt  of  rent  for  plaintiff,  it  was 
admissible  under  the  rule  in  Higham  v.  Ridgway,  1  East  109 ;  2  Smith's 
Lead.  Cas.  249.  [Willes,  J. — That  matter  is  wholly  unconnected  with 
the  part  of  the  letter  which  you  sought  to  use.](a) 

Hawkins^  Q.  C,  and  Garth^  in  support  of  the  rule,  were  not  called 
upon. 

Williams,  J. — We  are  all  of  opinion  that  these  letters  were  not 
properly  received  in  evidence ;  consequently  this  rule  must  be  absolute 
for  a  new  trial.  It  has  been  argued  that  they  are  admissible  in  evidence, 
because  they  suggested  the  extent  of  the  authority  which  Shaw  had 
from  his  employers,  or  defined  themselves  the  limits  of  the  authority 
conferred  upon  the  agent;  but  if  any  one  of  the  letters  is  inadmissible, 
there  must  be  a  new  trial.  My  brother  Willes  has  properly  selected  one 
letter  out  of  the  number  as  a  test,  and  that  is  the  letter  of  Shaw  to 
Benson,  dated  22d  Dec.  1855.  That  appears  to  be  a  letter  from  Shaw 
to  Benson  in  the  capacity  of  his  employer.  It  is  a  mere  statement  of 
certain  terms  on  which  the  tenancy  of  Turner,  the  plaintiff,  subsisted. 
The  question  is,  whether  th^  statements  in  that  letter  support  or  are 
supported  by  the  proofs,  and  are  admissible.  It  should  be  observed 
that  this  is  not  a  letter  expressing  or  showing  the  limits  of  Shaw's 
agency,  nor  is  it  a  letter  provoking  an  answer  which  may  define  them. 
It  appears  to  me  a  letter  that  does  not  fall  within  the  rule  in  the  class 
of  cases  dealing  with  statements  or  declarations  by  deceased  persona 
made  in  the  course  of  their  duty,  contemporaneously  with  the  fact,  as 
admissible  in  evidence.  It  is  of  the  essence  of  such  admissions  that  it 
is  the  duty  of  the  person  to  make  contemporaneous  entries  of  what  took 
place,  or,  at  all  events,  entries  immediately  afterwards.  Some  difficulty 
has  arisen  in  the  course  of  this  argument  whether  or  not  it  is  the  duty 
of  the  person  making  the  statement  or  declaration  to  make  a  written 
entry  of  it ;  but  there  are  authorities  to  show  that  it  is  not  absolutely 
necessary  that  the  entry  should  be  in  writing.  If  it  were  requisite  to 
decide  on  that  point  in  the  present  case,  the  court  would  take  time  to 
consider  it.  But  it  is  unnecessary,  for  we  decide  on  the  point  of  the 
letter  not  being  a  contemporaneous  statement  made  by  Shaw.  It  is  a 
fatal  defect  that  the  letter  was  not  written  contemporaneously  with  the 
alleged  agreement,  nor  in  pursuance  of  Shaw's  duty  to  make  the  state- 
ments which  it  contains.  With  respect  to  the  case  of  Higham  v. 
Ridgway,  the  decision  there  has  in  reality  nothing  to  do  with  the  pre- 
sent case.  This  rule  will  therefore,  on  these  grounds,  be  absolute  for 
a  new  trial. 

Willes,  J. — I  am  of  the  same  opinion.  I  think  the  letter  of  the 
22d  Dec.  1855  was  not  admissible  upon  either  of  the  grounds  urged  on 
behalf  of  the  defendant.  It  was  not  admissible  for  the  purpose  of  show- 
ing the  constitution  of  Shaw's  authority,  or  the  extent  of  it.  It  was  not 
admissible  as  a  declaration  made  by  Shaw  in  the  course  of  his  business ; 
nor  is  it  admissible  as  having  been  made  in  the  course  of  his  duty  con- 
temporaneous with  the  agreement ;  nor  is  it  admissible  as  an  entry  made 
by  Shaw  against  his  own  interest.     It  stands  simply  as  a  statement 

(a)  See  Tajlor  en  Erid.,  2d  edit,  sect  613. 
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Yoluntarily  made  by  an  agent  five  years  after  tbe  transaction  took  place, 
showing  that  the  letting  of  the  farm  was  not  on  the  terms  asserted  by  the 
tenant,  but  on  those  insisted  upon  by  the  landlord.  The  letter  is  in 
reality  a  statement  made  by  a  third  person,  not  the  agent  of  the  tenant, 
and  was  improperly  received  in  evidence ;  then  the  verdict  cannot  stand, 
and  there  must  be  a  new  trial. 

Eeatiko,  J. — I  am  also  of  opinion  that  the  rule  must  be  absolute* 
I  say  this  with  regret,  because  the  verdict  is,  I  think,  consonant  with 
the  justice  of  the  case.  Still,  the  objection  made  to  the  admissibility 
of  the  letter  is  fatal.  There  is  nothing  to  show  that  it  was  the  duty 
of  Shaw  to  make  a  contemporaneous  entry  of  the  terms  of  the  agreement. 

Erlb,  0.  J.,  was  sitting  at  Nisi  Prius.  Rule  absolute. 


WHITEHOUSE  v.  FELLOWES  and  Others.(a)    Feb.  11  and  12. 

The  defendants  were  the  traatees  of  a  turnpike  road,  and  tho  plaintiff  alle^ped  that  they  so 
negligently  made  and  maintained  certain  catehpits  for  carrying  off  the  water  from  the  road, 
that  large  quantities  of  water  ran  into  his  land  and  collieries,  whereby  he  was  greatly 
damaged.  The  plaintiff  first  eomplained  in  Jaly,  1859,  and  the  defendants  made  some 
alterations;  he  was  again  damaged,  and  complained  in  Deeember  of  the  same  year,  and 
OTentually  brought  this  action.  On  behalf  of  the  defendants  it  was  contended  that  the  action 
was  not  brought  in  time,  inasmuch  as  it  was  not  brought  within  three  months  after  the  act 
complained  of  was  committed,  as  enacted  by  sect  147  of  the  Tompike  Road  Act,  3  Geo.  4,  e. 
126: 

Held,  that  the  action  was  in  time,  as  oo  cause  of  action  arose  to  the  plaintiff  so  long  as  the 
works  of  the  defendants  caused  him  no  damage,  and  that  the  oause  of  action  first  aocraed 
when  the  plaintiff  received  actual  damage. 

It  was  also  eontended  that,  according  to  the  ease  of  Sntton  e.  Clarke,  the  defendants  being 
tmsteea  were  not  liable,  and  that  the  learned  judge  did  not  leave  the  question  properly  to 
the  jary  to  «ny  whether  the  defendants  bad  been  guilty  of  negligence : 

Held,  that  the  learned  judge  was  right  in  asking  tbe  jury  whether  they  considered  the  defend- 
ants had  been  guilty  of  negligence,  and  that  they  having  found  In  the  affirmative,  that  then 
the  defendants  were  liable  for  such  negligence. 

This  was  an  action  brought  against  the  defendant  as  clerk  to  the 
trustees  of  the  Sedgelej  roads,  and  the  declaration,  after  reciting  the 
title  of  the  Act  of  Parliament  under  which  the  trustees  acted,  stated, 
that  the  said  trustees  so  negligently,  carelessly,  wrongfully,  and 
improperly  conducted  themselves  in  and  about  improving,  maintaining, 
and  keeping  in  repair  a  certain  turnpike  road  leading  from  Cann-lane 
to  the  town  of  Bilston,  in  the  county  of  Stafford,  to  wit,  by  making 
manifestly  insuflScient  catehpits  for  carrying  off  the  water  accumulating 
and  running  in  and  along  the  said  road,  and  by  improperly  cutting 
divers  outlets  from  the  said  roads  into  the  adjoining  land,  tnat  by  means 
of  such  negligent,  careless,  wrongful  and  improper  conduct  large 
quantities  of  water  ran  from  such  road  into  the  land  and  collieries  of 
the  plaintiff,  whereby  the  said  land  and  collieries  have  been  damaged, 
and  the  plaintiff  has  been  prevented  from  working  the  said  collieries  and 
lost  large  gains,  &c. 

Plea,  not  guilty  by  statute  8  Geo.  4,  c.  126,  s.  147. 

This  action  was  brought  to  recover  damages  for  alleged  negligence  on 
the  part  of  the  trustees  of  the  road  for  not  providing  catehpits  suffi- 

(a)  4  L.  T.,  N.  8. 177. 
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cientlj  large  for  carrying  off  the  water  from  the  road,  and  in  making 
outlets  from  the  road,  by  reason  of  which  the  plaintiff's  land  and  colliery 
became  flooded.  The  first  complaint  made  by  the  plaintiff  to  the  trus- 
tees was  in  Jnlyi  1859,  and  the  surveyor  by  their  direction  made  some 
alterations  to  remedy  the  evil  complained  of.  On  the  6th  of  December, 
1859,  the  plaintiff  again  made  a  complaint  by  letter  to  the  surveyor, 
and  stated  that  legal  proceedings  would  be  commenced,  unless  measures 
were  taken  to  the  satisfaction  of  his  agent  to  prevent  the  escape  of 
water.  Three  other  letters  were  sent  by  the  plaintiff  to  the  surveyor 
respectively  dated  the  12th,  19th,  and  23d  December,  after  which  the 
writ  was  issued. 

The  cause  was  tried  at  Stafford  before  Byles,  J.,  when  a  verdict  was 
found  for  the  plaintiff,  leave  being  reserved  to  move  to  enter  a  nonsuit 
on  three  grounds — first,  that  the  action  was  not  brought  within  three 
months  after  the  act  complained  of  was  committed,  as  enacted  by  sect. 
147  of  the  Turnpike  Road  Act,  8  Geo.  4,  c.  126 ;  secondly,  that  the 
learned  judge  did  not  leave  the  question  properly  to  the  jury  to  say 
whether  the  defendants  had  been  guilty  of  negligence ;  and  thirdly,  that 
the  verdict  was  against  the  weight  of  evidence. 

A  rule  having  been  obtained  on  a  former  day, 

Chray  (Holl  with  him)  now  showed  cause. — The  damage  done  in  this 
case  is  owing  to  the  defendants  allowing  the  catchpits  to  remain  in  this 
state.  The  continuance  is  the  cause  of  action,  and  therefore  the  con- 
tinuance is  the  thing  done,  and  therefore  the  action  is  brought  in  time. 
It  would  be  absurd  to  say  that  the  plaintiff  should  be  precluded  from 
his  remedy  because  he  did  not  bring  an  action  within  three  months  of 
the  commencement  of  the  injury,  when  the  damage  done  was  very  slight, 
and  when  there  were  grounds  for  supposing  that  the  trustees  would  of 
their  own  accord  rectify  the  evil.  This  case  differs  from  that  of  Bonomi 
v.  Backhouse,  Ell.  &;  Bl.  622,  for  there  the  damage  flowed  from  a  single 
act.  Here  is  an  act  of  omission,  and  as  soon  as  any  damage  occurs 
from  such  omission  then  the  cause  of  action  arises :  Roberts  v.  Read,  16 
E.  215 ;  Gillon  v.  Boddington,  Ry.  &  Mood.  161  (E.  0.  L.  R.  vol.  21); 
Howell  V.  Young,  5  B.  &  C.  259  (E.  G.  L.  R.  vol.  11);  then  the  case 
of  Nicklin  v.  Williams,  10  Exch.  259,t  was  one  entire  act  of  commission. 
[Williams,  J.,  referred  to  Holmes  v.  Wilson,  10  Ad.  &  £1.  503  (E.  G. 
L.  R.  vol.  37) ;  Hudson  v.  Nicholson,  5  M.  &;  W.  437  ;t  Thompson  v. 
Gibson,  7  M.  &  W.  456  ;t  Battishill  v.  Reed,  18  C.  B.  696  (E.  C.  L. 
R.  vol.  86) ;  Oakley  v.  Kensington  Canal  Company,  5  B.  fc  A.  138 
(E.  C.  L.  R.  vol.  27).]  Then  there  is  no  distinction  between  a  private 
person  and  a  public  body  of  commissioners ;  and  the  latter  are  liable  to 
an  action  against  them  for  negligence,  and  they  can  reimburse  them- 
selves out  of  the  rates :  The  Southampton  and  Itchin  Bridge  Company 
V.  Local  Board  of  Southampton,  98  L.  J.  41,  Q.  B. ;  Ruck  v,  Williams, 
3  H.  &  N.  308.t  [Williams,  J. — The  case  of  Boulton  t;.  Crowther, 
2  B.  &  C.  703  (E.  G.  L.  R.  vol.  9),  is  the  leading  case  on  the  point, 
where  it  was  decided  that  trustees  are  not  liable  to  an  action  for  conse- 
quential injury  arising  from  an  act  which  they  are  authorized  to  do, 
unless  they  have  acted  arbitrarily,  carelessly,  or  oppressively.]  The 
trustees  in  doing  this  work  were  bound  to  use  proper  care :  The  Grocers' 
Company  v.  Donne,  3  Ring.  N.  C.  34  (E.  C.  L.  R.  vol.  32) ;  Violet  r. 
Simpson,  21   L.  J.  139,  Q.  B. ;  Jones  v.  Bird,  5  B.  &  Aid.  844  (E.  C 
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L.  R.  vol.  7) ;  Lloyd  v.  Wigdale,  6  Ring.  489  (E.  C.  L.  R.  vol.  19) ; 
Tindal  v.  King,  17  C.  B.  488  (E.  C.  L.  R.  vol.  84) ;  Ward  v.  Lee,  7  El. 
&  Bl.  426  (E.  C.  L.  R.  vol.  90),  were  also  cited. 

Pigottj  Serjt.  (Phipnon  with  him),  contended  that,  according  to  the 
case  of  Sutton  v.  Clarke,  6  Taunt.  29,  the  trustees  are  not  liable. 
[Williams,  J. — In  Sutton  t;.  Clarke,  it  was  the  duty  of  the  trustees  to 
do  a  particular  act,  but  in  the  present  case  they  were  to  keep  the  roads 
in  repair.]  We  have  not  turned  the  water  out  of  its  natural  course ; 
all  we  have  done  is,  instead  of  open  drains  we  have  made  covered  ones, 
and  this  is  just  as  much  our  duty  as  it  is  to  mend  the  roads,  and  it  does 
not  follow  that  because  what  we  did  has  produced  the  effects  complained 
of  by  the  plaintiff,  that  therefore  we  have  been  guilty  of  negligence : 
Harris  v.  Baker,  4  M.  &;  W.  27  ;t  Oibbs  v.  Trustees  of  the  Liverpool 
Dock  Company,  8  H.  &  N.  257. f  Then  I  say  that  the  action  is  too 
late ;  and  that  it  ought  to  have  been  brought  as  soon  as  the  cause  of 
action  arose.     (He  referred  to  and  reviewed  the  cases  already  cited.) 

Williams,  J. — This  rule  has  been  obtained  upon  three  grounds — two 
based  upon  points  of  law,  and  the  other  on  the  ground  that  the  verdict 
was  against  the  weight  of  evidence.  Now  the  points  of  law  are,  first, 
whether  the  declaration  is  answered  by  the  plea  relying  upon  sect. 
147  of  the  Turnpike  Act,  3  Geo.  4,  c.  126,  which  says  that  '^  if  any 
action  shall  be  commenced  against  any  person  or  persons  for  anything 
done  in  pursuance  of  this  act,  then  and  in  every  such  case,  such  action 
or  suit  shall  be  commenced  or  prosecuted  within  three  months  after  the 
fact  committed,  and  not  afterwards ;"  and,  secondly,  on  the  ground  that 
the  learned  judge  was  wrong  in  not  leaving  the  question  to  the  jury  to 
Bay  directly  whether  the  de^ndants  had  been  guilty  of  that  description 
of  culpable  negligence  which  would  make  them  liable  in  this  action.  I 
think  it  would  be  more  convenient  if  I  address  myself  to  the  second 
ground  first.  Now  there  is  a  great  difference  between  the  acts  of  trus- 
tees and  those  of  private  individuals,  and  a  great  many  cases  have  been 
referred  to  upon  this  point,  but  several  of  them  do  not  appear  to  me  tf> 
have  any  application  at  all  to  the  subject  in  hand.  The  case  which  has 
been  most  relied  on  is  that  of  Sutton  v.  Clarke,  but  that  only  bears 
upon  the  cases  where  the  trustees  were  authorized  by  Act  of  Parliament 
to  do  some  special  act,  as  in  the  case  of  The  Governor  and  Company  of 
the  British  Gastplate  Manufacturers  v.  Meredith,  4  T.  R.  794,  where  it 
was  held,  that  where  the  acts  of  commissioners  appointed  by  a  Paving 
Act  occasioned  a  damage  to  an  individual  without  any  excess  of  juris- 
diction on  their  part,  the  commissioners,  or  paviors  acting  under  them, 
were  not  liable ;  and  in  Sutton  v.  Clarke,  and  the  cases  similar  to  it, 
that  doctrine  seems  to  have  been  recognised,  that  where  persons  are 
authorized  to  do  some  particular  act,  and  by  doing  such  act  they  preju- 
dice the  rights  or  injure  the  property  of  some  private  individual,  they 
are  not  liable  for  doing  that  act,  notwithstanding  that,  if  that  act  had 
been  done  by  a  private  person,  he  would  have  been  liable.  So  the  trus- 
tees of  a  turnpike  road,  if  authorized  to  raise  the  road,  would  not  be 
liable  for  any  damage  which  such  act  might  occasion,  although  a  private 
individual  would  be  if  he  had  done  the  same  thing ;  but  it  would  be 
otherwise  if  the  trustees*  had  done  their  work  so  carelessly  and  negli- 
gently as  to  create  such  damage.  I  understand  that  the  plaintiff  com- 
plains that  the  defendants,  in  discharging  their  regular  duty  in  keeping 
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the  roads  in  repair,  have  beeu  guilty  of  negligence,  whereby  he  ha« 
been  injured ;  and  the  facts  appear  to  be,  that  when  the  trustees  entered 
upon  their  duties  as  such  trustees,  they  found  open  drains ;  and  the 
objection  to  them  was,  that  when  a  heavy  fall  of  rain  came  there  was  a 
gush  of  water  on  the  road,  but  which  these  open  drains  carried  away  to 
the  canal,  or  it  dispersed  itself  in  such  a  way  as  to  be  wholly  innocuous 
to  the  adjoining  owners ;  that  being  so,  in  order  to  prevent  the  gush  of 
water  on  the  road,  they  are  advised  to  disturb  the  state  of  things  then 
existing  and  cover  the  drains,  which  had  the  effect  of  turning  the  water 
on  to  the  adjoining  owner's  land,  as  the  catchpits  made  to  prevent  that 
were  not  sufficient,  and  the  plaintiff  says  that  the  trustees  have  been 
guilty  of  negligence  and  carelessness  in  so  changing  the  state  of  things 
as  to  make  the  water  accumulate  on  the  adjacent  lands,  by  reason  of 
the  catchpits  being  insufficient,  and  that  they  are  further  guilty  for  con- 
tinuing them  in  such  insufficient  state ;  and  I  think  that  is  a  state  of 
things  upon  which  the  jury  might  rightly  have  been  asked,  whether  the 
defendants  had  been  guilty  of  negligence,  and  I  understand  that  it  was 
80  left  to  them,  that  supposing  they  found  such  a  state  of  things  to 
exist,  that  then  they  were  to  say  whether  the  defendants  had  been  guilty 
of  negligence,  and  the  jury  have  found  that  they  were,  and  in  this 
direction  I  can  see  nothing  wrong.  Then  as  to  the  question  whether  or 
not  the  plaintiff  is  bound  to  rely  on  the  negligence  of  the  defendants 
when  the  damage  first  occurred,  or  whether  he  can  maintain  his  action 
after  three  months  have  elapsed  from  the  first  damage,  I  am  of  opinion 
that  where  the  defendants  have  been  guilty  of  negligence  in  the  manage- 
ment of  the  highway  over  which  they  have  charge,  and  that  by  reason 
of  such  negligence  damage  has  been  caused,  which  has  been  accompanied 
by  a  fresh  damage,  such  a  state  of  things  brings  the  plaintiff  within  the 
time  limited  by  the  statute.  There  is  no  doubt  that  a  fresh  damage  is 
no  cause  of  action,  and  the  case  of  Fetter  v.  Beale,  1  Salk.  11,  is  an 
authority  upon  that  point.  In  that  case  an  action  was  brought  by  the 
plaintiff  for  a  blow  he  had  received  on  the  head,  and  which  at  the  time 
appeared  slight,  and  he  obtained  damages  accordingly ;  bat  afterwards 
it  turned  out  that  the  injury  was  of  a  more  serious  nature,  and  the  plain- 
tiff then  brought  a  second  action,  but  it  was  held  that  it  would  not  lie. 
Holt,  G.  J.,  saying,  ^'  Every  new  dropping  is  a  new  nuisance,  but  here 
is  not  a  new  battery,  and  in  trespass  the  grievousness  or  consequence 
of  the  battery  is  not  the  ground  of  the  action,  but  the  measure  of  the 
damages  which  the  jury  must  be  supposed  to  have  considered  at  the 
trial ; '  but  here  the  plaintiff  has  been  again  damaged  by  reason  of  the 
defendants  neglecting  their  duty,  and  is  he  to  have  no  remedy  at  all  ? 
It  seems  impossible  to  suppose  that  such  was  contemplated  by  the  act. 
Here  it  is  not  only  the  fresh  damage,  but  the  continuance  of  the  original 
neglect  that  constitutes  a  new  cause  of  action,  and  I  think  that  this 
wrongful  act  may  be  a  fresh  cause  of  action.  And  I  therefore  am  of 
opinion  that  on  both  points  our  judgment  should  be  for  the  plaintiff. 
And  now  as  to  the  verdict  being  against  the  weight  of  evidence,  with* 
out  going  80  far  as  to  say  that  this  verdict  was  against  the  evidence,  yet, 
looking  at  it  in  all  its  bearings,  I  think  it  would  be  more  satisfactory 
that  they  should  be  reinvestigated,  on  the  condition  that  the  defendants 
pay  the  costs  of  the  former  trial. 
\ViLL£S,  J. — I  am  of  the  same  opinion.    As  to  the  misdirection,  it 
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appears  that  the  jury  were  told  to  find  for  the  plaintiff  if  thej  were  of 
opinion  that  the  defendants  had,  by  the  negligent  construction  of  the 
catchpits,  occasioned  injury  to  the  plaintiff.  I  assumed,  therefore,  that 
the  jury  found  negligence  on  the  part  of  the  defendants,  therefore  there 
can  be  no  reason  for  granting  a  new  trial  on  the  ground  of  misdirection. 
Then,  as  to  the  question  on  the  Statute  of  Limitations,  that  is  a  ques- 
tion of  considerable  nicety.  Certain  expressions  have  fallen  from  the 
courts,  and  have  been  used,  which  have  not  applied  to  the  particular 
facts  of  the  cases  in  which  they  were  made.  After  what  my  brother 
Williams  has  said,  I  do  not  think  it  necessary  to  refer  to  more  than  one 
decision,  and  that  is  the  case  of  Bonomi  v.  Backhouse.  The  cause  of 
action  there  was  in  respect  of  injury  occasioned  by  the  support  to  land 
being  taken  away.  There  the  court  threw  out  that  it  did  appear  the 
support  was  taken  away,  and  that  the  cause  of  action  was  then  com- 
plete. Then  compare  that  case  with  the  present.  Here  the  cause  of 
action  is  the  injury  to  the  land.  It  cannot  be  said  that  the  plaintiff  in 
this  case  had  a  right  to  say  that  the  trustees  should  not  make  this  work 
on  the  road.  In  Bonomi  v.  Backhouse,  it  was  said  that  the  plaintiff  had 
a  right  to  prevent  the  ground  from  being  taken  away  where  it  would 
interfere  with  his  supports.  All  that  the  plaintiff  could  do  here  was  to 
demand  that  the  works  should  be  done  in  such  a  manner  as  not  to  injure 
his  land ;  and  each  action  was  to  be  limited  to  such  injury ;  and  it 
appears  to  me  that  the  Statute  of  Limitations  ought  to  run  from  the 
time  the  damage  was  effected.  With  regard  to  the  verdict  being  against 
the  evidence,  1  need  add  nothing  to  what  has  already  been  said  by  my 
brother  Williams. 

Bylbs,  J. — I  shall  say  nothing  as  to  the  misdirection,  but  I  wish  to  say 
a  word  as  to  the  limitation  of  time  for  bringing  the  action.  The  case  of 
Bonomi  v.  Backhouse  is  a  decision  of  the  Court  of  Exchequer  Chamber, 
and  is  binding  upon  us,  and  clearly  establishes  the  law  that  the  period 
rurd,  not  from  the  act  done,  but  from  the  damage  itself,  but  it  leaves  the 
question  open — does  it  run  from  the  first  damage,  excluding  all  subse- 
quent damage  7  or  does  it  not  say,  may  not  there  be  a  case  where  new 
damage  gives  a  new  cause  of  action  ?  There  the  damage  was  one  act ; 
but  here  the  damage  arises  from  every  shower,  and  every  time  there  is 
a  storm  there  is  a  new  and  distinct  injury.  With  regard  to  the  verdict 
being  against  the  weight  of  evidence,  I  do  not  think  that  that  was  so ; 
but,  as  this  is  a  case  of  great  importance,  I  think  that  in  justice  to  both 
parties  there  should  be  a  new  trial,  if  the  defendants  are  willing  to  pay 
the  costs  of  the  former  one. 

EsATiNa,  J.f  concurred.  Rule  absolute. 
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ACCORD  AND  SATISFACTION. 
Set  Plbadiko,  4. 

ACENOWLBDaMENT. 

Ske  HvgBAlTD  AND  WiFB. 

[ACTION  ON  THE  CASE  FOR  NBGLI- 

OENCE. 

Limitation  in  retpeet  to,  wAen  6^*n«. 

A«  TUBHPIXB  TrUBTBBS.] 

ADVERTISEMENT. 
See  LiBBL. 

AFFIDAVIT. 

JDe/eetite  JwraL 

Th«  eourt  allowed  a  oommiMion,  with  th«  eer- 
(ifioato  of  aoknowledgment  and  affidavit  of 
rerifloadon,  to  be  reeeiTed  and  filed,  not- 
withstanding the  omiiiion  of  the  month  in 
the  jurat  of  the  affidavit.  In  r«  Van  Ufford, 
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AFFIDAVIT  OF  DEBT. 
See  Baitkrupt. 

AGREEMENT. 

Conetruetion  of, 

1.  The  plaintiff  having  olaims  against  the  de- 
fendant for  the  enforcement  of  which  he  had 
instttated  a  suit  in  Cbanoery,  it  was  agreed, 
that,  in  eonsideration  that  the  plaintiff  would 
forbear  to  prosecute  the  suit  and  abandon 
the-aame  and  his  claims,  the  defendant  pro- 


mised that  he  would,  out  of  the  jlret  moneye 
he  might  receive  from  W.  in  respect  of  bis 
claims  upon  him  arising  out  of  the  B.  rail- 
way contract^  hand  to  the  plaintiff  the  sum 
of  600/.,  and,  out  of  any  further  moneye  he 
might  receive  from  W.  in  respect  of  the  same 
contract,  102.  per  cent,  upon  the  net  amount 
which  he  might  so  from  time  to  time  re- 
eeive,  until  such  per  oentage  to  the  plaintiff 
should  amount  to  13002.,  when  all  farther 
payments  by  the  defendant  were  to  cease, — 
it  being  understood  and  agreed  that  the 
defendant  would  not  compromise  with  W. 
without  providing  for  the  plaintiff  the  above- 
mentioned  1300/.,  or  so  much  of  it  as  might 
remain  due  to  him  according  to  his  promise. 
One  payment  only  (of  2000/.)  having  been 
made  to  the  defendant  by  W.  in  respect  of  bis 
claims  arising  out  of  the  B.  railway  con- 
tract:— Held,  that  the  plaintiff  was  only 
entitled  to  the  500/.  thereout,  and  not  to  10/. 
per  eent.  on  the  residue  thereof.  Cochrane 
V.  Oreen,  448 

S.  In  an  action  to  recover  the  500/.,  the  de- 
fendant pleaded,  as  to  339/.,  that,  before  the 
oommeneement  of  the  suit,  the  plaintiff  was 
indebted  to  one  S.  S.  in  the  sum  of  339/. ; 
that  the  defendant,  at  the  request  of  the 
plaintiff,  agreed  with  S.  S.  to  pay  him  the 
339/.,  and  S.  S.  agreed  to  accept  the  defend- 
ant as  his  debtor  instead  of  the  plaintiff  for 
that  sum ;  and  that  the  defendant  was  still 
liable  to  pay  the  same  to  S.  S. : — Held,  no 
answer  to  the  plaintiff's  claim,  inasmuch  as 
the  plea  did  not  show  that  the  plaintiff's 
liability  to  S.  S.  was  discharged.  Id, 

8.  On  the  4th  of  June,  the  plaintiff  wrote  to 

(907) 


908 


AGREEMENT. 


ANCIENT  LIGHTS. 


one  T.  C.  as  follows. — **  I  agree  to  take  over  I 
the  quarter  of  the  ship  Conrad  on  aeooant 
of  yonr  deht  to  me,  it  heing  understood 
between  us  that  I  take  delivery  from  the 
discharge  of  the  cargo  she  has  now  on  board 
after  her  arrival  at  S.,  all  liabilities,  Ac,  ailer 
being  discharged  to  belong  to  me." 

T.  C.  subsequently  made  an  arrangement 
with  his  creditors,  which  was  embodied  in 
the  following  memorandum, — **Jvl\j  14, 1858. 
We  the  undersigned  agree  to  purchase  the 
ships  in  the  annexed  statement,  at  the  prices 
there  put  down,  in  the  proportions  set  down 
opposite  to  our  names,  it  being  understood 
as  part  of  this  agreement  that  the  debts 
owing  by  you  to  us  as  annexed  be  taken  to 
their  full  amount  in  payment  or  part  pay- 
ment of  the  said  purchases." 

This  memorandum  was  signed  by  the 
plaintiff  as  purchaser  of  sixteen  sixty- 
fourths  of  the  Conrad  for  774Z.  on  account 
of  his  debt  of  810{.  T.  C.  executed  a  bill 
of  sale  of  the  shares  to  the  plaintiff  on  the 
14th  of  September,  which  was  registered  on 
the  18th. 

On  the  SOtb  of  September,  the  defendant 
entered  into  the  following  contract  with  the 
plaintiff, — "I  have  this  day  bought  from 
yon  sixteen  sixty-fourth  shares  of  the  barque 
Conrad,  now  registered  in  your  name  at  the 
custom-house,  for  the  sum  of  700^  and  all 
liabiliti«9  or  profits  on  Me  taid  •haret  from 
tMe  time  of  your  pnrchaM  from  Mr»  T.  0,/or 
fokick  you  are  liable  ae  owner  in  any  way,  or 
entitled  to  if  there  be  any  profits  or  balance 
in  your  favour.  It  is  understood  and  agreed 
that  the  said  liabilities,  if  any,  are  to  be 
assumed  and  paid  by  me  over  and  above  the 
aforesaid  sum  of  700/. ;  and  if,  on  the  other 
hand,  there  is  any  balance  or  profits  coming 
to  you  on  the  said  shares,  the  same  is  to  be- 
long to  me,  and  I  am  to  receive  the  same  for 
my  own  private  benefit'* 

The  terms  of  this  agreement  were  after- 
wards embodied  in  a  bill  of  sale,  which  was 
registered  on  the  l&th  of  November. 

The  ship's  husband  having  incurred  oer^ 
tain  debts  for  necessaries  supplied  to  the  ship 
between  the  Slst  of  July  and  the  8th  of 
August,  the  plaintiff  paid  the  amount,  and 
sued  the  defendant,  who  it  appeared  had 
notice  of  the  memorandum  of  the  14th  of 
July,  but  not  of  the  letter  of  the  4th  of 
June : — Held,  that  the  plaintiff  was  not  enti- 
tled to  recover,  inasmuch  as  there  was  no 
evidence  to  show  that  he  had  incurred  any 
legal  liability  to  T.  C.  in  respect  of  the 
goods  so  supplied.  Chapman  v.  Callie^  769 
4.  Whether  the  plaintiff  was  precluded  by  the 
6fith  section  of  the  Merchant  Shipping  Act, 
1854,  17  k  18  Vict.  c.  104,  firom  suing  upon 
the  agreement  of  the  SOth  of  September, — 
fnvre  ?  Id. 

Coneideration  for, 
h.  A  promise  based  on  the  consideration  of 


doing  that  which  a  man  is  already  bound  to 
do,  is  invalid ;  and  it  is  not  necessary,  in 
order  to  invalidate  the  consideration,  tiiai 
the  plaintiff's  prior  obligation  to  afford  that 
consideration  should  have  been  an  obligation 
to  t\e  defendant :  it  may  have  been  an  obli- 
gation to  a  third  person.  Per  Byles,  J. 
Shadwell  v.  Shadteelt,  159 

6.  A.  wrote  toiB.  as  follows, — "  I  am  glad  to 
hear  of  your  intended  marriage  with  B.  N. ; 
and,  as  I  promised  to  assist  you  at  etarting, 
I  am  happy  to  tell  you  that  I  will  pay  to 
you  150/.  yearly  during  my  life  and  until 
your  annual  income  derived  from  yonr  pro- 
fession of  a  chancery  barrister  shall  amount 
to  600  guineas.  Your  ever  affectionate 
uncle.  A."  In  an  action  against  A.'s  exeeii- 
tors  for  arrears  of  the  annuity,  the  deelara- 
tion  alleged  the  consideration  for  the  promiaa 
to  be,  '<  that  the  plaintiff  would  marry  E.  N*." 

Held,  by  Erie,  C.  J.,  and  Keating,  J., 
that  the  promise  was  binding,  and  made 
upon  good  consideration.  Held,  by  Bylas, 
J.,  that  the  letter  was  no  more  than  one  of 
kindness,  creating  no  legal  obligation. 

Held,  by  the  whole  eourt>  that  B.'s  eon- 
tinuanoe  to  practise  was  not  a  oondition 
precedent  to  his  right  to  the  annuity.       AIL 

AMENDMENT. 
0/  Record  at  the  Trial, 

1.  Where  an  amendment  at  the  trial  merely 
consists  in  the  correction  of  a  blunder  in  the 
statement  of  the  contract,  and  does  not  vary 
the  real  question  the  parties  came  to  try,  tiio 
judge  is  warranted  in  allowing  it  without  im- 
posing any  condition.  St.  Loeky  v.  Oretm,  370 

2.  A  count  stated  that  the  defendants  con- 
tracted to  sell  to  the  plaintiff)^  a  cargo  of 
"  Merthyr  coal  of  the  deecriptiom  eaiUd 
through  and  through,  to  be  hand -picked." 
This  description  being  proved  at  the  trial  to 
be  inconsistent  and  unintelligible,  and  the 
real  contest  being  whether  or  not  the  eon- 
tract  was  for  "  hand-picked  coal,"  the  Judge 
amended  by  striking  out  the  words  in  italics, 
Uie  costs  of  the  amendment  being  Avhmdmuta^ 
costs  in  the  cause.  The  jury  having  found 
for  the  Plaintiffs, — Held,  Uiat  the  aoMnd- 
ment  was  properly  made.  Id, 

ANCIENT  LIGHTS. 

Alteration  in  Poeition  of,  on  rebuilding  Pre- 

mieee. 

In  an  action  for  obstructing  ancient  lights,  the 
facts  stated  in  a  special  case  were  as  follows : 
— The  plaintiffs  and  defendante  posseancd 
premises  opposite  to  each  other  in  the  city  of 
London;  the  plaintiffs'  premisea,  in  which 
were  windows  which  had  been  need  for  more 
than  twenty  years,  having  been  bnnit  down, 
the  plaintiffs  rebuilt  them,  but,  in  th«  newly 
ereoted  building,  the  windows  were  pUoed  in 
different  situations,  were  of  daffuent  aiaes^ 
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and  altogether  occupied  mora  space  than 
those  in  the  old  building ;  some  parta  of 
the  new  windows  coincided  with  some  parts 
of  the  old  ones,  but  a  great  portion  of  the 
old  and  new  windows  did  not  coincide. 

In  the  special  case  it  was  stated  that  "  the 
defendants  could  not  have  obstructed  the 
passage  of  light  to  such  portions  of  the 
windows  of  the  plaintiffs'  new  building  as 
wera  new,  without  at  the  same  time  obstruct- 
ing the  passage  of  light  to  such  portions  of 
the  plaintiffs*  new  windows  as  were  in  the 
sites  of  the  old  windows,  to  the  extent  stated 
in  the  declaration :" — 

Held,  by  the  Exchequer  Chamber, — affirm- 
ing the  judgment  of  the  court  below, — that, 
as  none  of  the  new  windows  occupied  the 
same  position  as  aoj  one  of  the  ancient 
windows  did,  no  right  was  acquired  in  res- 
pect of  any  of  them  against  the  plaintiffs. 
ffutekituour,  Cope«taibe,  863 

APPBAL. 

Againtt  A*$e99meHt  to  a   Poor-Raft, — Stt 
LiTERPOOL  Docks. 

Co»u  of, — 8f  Hiohwat-Ratk. 

APPEARANCE. 

2b  Writ  •trvtd  om  a  Brititk  Subject  abroad, 
wader  the  ISth  eeetion  of  the  Common  Law 
Procedure  Act,  1862,— <9ce  Pbacticb,  3. 

ARBITRAMENT. 
Order  to  refer  on  tke  uemil  Term*. 

1.  A  summons  to  rafer  a  cause  was  endorsed 
"  By  consent,  order  upon  the  usual  terms." 
The  order  baring  been  drawn  up  without  a 
power  in  the  arbitrator  to  amend,  a  judge  at 
Chambers  made  a  subsequent  order  to  amend 
it  by  inserting  that  term : — Held,  thai  such 
last-mentioned  order  was  properly  made. 
Tkompeett  t.  Bowser,  284 

Appointmeut  of  Arbitrators 

2.  An  agrMment  between  A.  and  B.  contained 
the  following  clauses, — "In  erery  case  of 
any  difference  between  the  parties  hereto, 
or  their  representatires,  whether  touching 
the  true  intent  or  construction  of  this  agree- 
ment  or  of  anything  therein  expressed,  or 
touching  anything  to  be  done  or  omitted  in 
pursuance  of  this  agreement,  or  as  to  any 
of  the  incidenta  or  consequences  thereof,  or 
otherwise  ralating  to  the  pramises,  the  matter 
in  question  shall  be  raferrad  to  arbitratioo." 
'*  "Erery  such  nferanee  shall  be  made  to  two 
persons,  one  to  be  named  by  each  party." 
'<  If  either  party  for  fourteen  days  after  being 
requested  by  the  other  party  to  name  an 
arbitrator,  fall  so  to  do,  then  both  arbitra- 
tors may  be  named  by  the  party  making 
fueh  request." 

DIfferenoei  having  arisen,  A.  appointed 
an  arbitrator,  but  B.  declined  to  do  so  on 


nquesty  whereupon  A.  appointed  a  second 
arbitrator;  and  the  two  proceeded  to  hear 
and  dispose  of  the  matter. 

The  appointment  of  the  arbitrators  pur- 
ported to  be  made  by  A.  aud  one  C.  (who 
was  said  to  be  an  encumbrancer  on  A.'s  pre- 
sumed interest  under  the  agreement)  «ere- 
rally,  and  the  notice  was  also  giren  by  A. 
and  C. : — Held,  that  the  appointments  were 
notyitiated  by  the  introduction  of  the  name 
of  C.     In  re  Haddan  and  Rovpell,  883 

3.  Held,  also,  that  it  was  not  necessary  in  the 
appointment  of  the  arbitrators  to  particu- 
larise the  matters  to  be  arbitrated  upon.   Id, 

4.  Held,  also,  that  the  request  to  B.  to  appoint 
an  arbitrator  was  not  rendered  invalid  by 
its  requiring  aim  to  notify  the  appointmeut 
to  the  solicitors  who  had  been  acting  for  A 
throughout  the  matter,  instead  of  to  A.  him- 
self! Id. 

Conduct  of  Reference. 

5.  It  is  competent  to  arbitrators  under  the 
Friendly  Societies  Act  to  decline  to  hear 
counsel.  /••  re  Jfacqueen  and  the  Nottingham 
Caledonian  Society,  793 

6.  Semble,  that  all  arbitrators  have  the  like 
discration.  Id. 

7.  It  is  no  graund  for  setting  aside  an  award 
that  the  arbitrator  (the  master)  declined  to 
accede  to  the  defendant's  request  that  he 
would  hare  a  yiew.     Mnndag  t.  Bluek,  667 

8.  The  court  will  not  send  an  award  back  to 
the  master  in  order  that  he  may  state  a  case, 
which  at  the  hearing  he  has  declined  to  do. 
Hollowag  r.  Francie,  669 

Under  the  Comwton  Law  Procedure  Act,  1864. 

9.  Referances  to  the  master  under  the  Com- 
mon Law  Procedura  Act,  1864,  stand  on 
the  same  footing  with  regard  to  applications 
to  set  aside  or  send  them  back  for  recon- 
sideration as  ordinary  references.  HoUowag. 
y.  Francie,  669 

10.  The  court,  therefore,  will  not  send  an  award 
back  to  the  master  in  order  that  he  may 
state  a  ease,  which  at  the  hearing  he  has 
declined  to  do.  Id. 

Order  for  Papnent  of  Money  under  1^2  Vict. 

c.  110. 

11.  The  court  reftised  a  rule  for  payment  of 
money  under  an  award,  where  it  appeared 
that  the  costs  (unascertained)  of  certain  pro- 
ceedings in  Chanoery  were  payable  to  the 
other  party  under  the  same  award.  Lambe 
T.  Jonee,  478 

Award  under  the  Lande  Claueee  ConeolideOion 
Act,  1846,~<S!ra  Railway  Compaitt. 

ARTICLES. 
See  Anoiursr,  1. 

ASSAULT. 
Oenifi/cate  ofJuMtieee  under  9  (7.  4,  e.  81,  t.  27. 
The  plaintiff  laid  an  Information  for  an  asaaalt 
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ASSAULT. 


BIRMINQHAM  CANAL  ACT. 


voder  the  9  G.  4,  o.  31,  a.  27,  mnd  took  out  m 
fummona,  which  was  serred  on  tho  defend- 
ftnt  Afterwards,  and  before  the  day  for 
hearing,  the  plaintiff,  by  his  agent»  gave 
notice  both  to  the  defendant  not  to  attend, 
and  to  the  magistrates'  clerk  that  he  should 
not  attend.  The  defendant  attended,  and 
claimed  to  have  the  information  dismissed, 
and  a  certificate  of  dismissal  granted  nnder 
the  statute,  notwithstanding  the  plaintiff's 
absence: — Held,  upon  the  authority  of 
Tunnieliffe  v.  Tedd,  5  C.  B.  553,  that  the 
magistrates  were  warranted  in  granting  such 
certificate,  and  that  the  certificate  was  a  bar 
to  an  action  for  the  same  assault.  Vaugktonf 
app.,  Bradthaw,  resp.,  103 

ASSURANCE. 
^ee  Insurance. 

ATTORNEY. 
ArtieleM  of  CUrhthip, 

1.  Stamping  under  19  <f  20  Vict.  e.  81, «.  8.]— 
Where  there  has  l)een  an  omission  to  stamp 
articles  of  clerkship  within  six  months  from 
the  date  of  their  execution,  bnt  they  hare 
subsequently  been  stamped  and  the  penalty 
paid,  nnder  the  19  A  20  Vict.  o.  81,  s.  3,— 
the  court  will  allow  the  serrice  nnder  them 
to  be  oomputr  ^  from  the  date  of  their  execu- 
tion, instead  oi  Arom  the  date  of  the  filing 
of  the  affidavit  nnder  the  0  A  7  Vict.  e.  73, 
as.  8, 9,  provided  it  is  shown  to  their  satis- 
faction that  the  non-payment  of  the  duty 
at  the  proper  time  arose  from  nnforeseen 
emergency,  and  not  from  intentional  neglect 
or  design.    Ex  parte  Biehop,  150 

Agreement    toith    Client  for  more  than  Legal 

Ckargee, 

2.  A  contract  whereby  an  attorney  stipulates 
with  a  client  to  receive,  in  consideration  of 
the  large  advances  requisite  to  the  conduct- 
ing the  proceedings  to  a  successftil  issue, 
over  and  above  his  legal  costs  and  charges, 
a  sum  which  should  be  commensurate  with 
his  outlay  and  exertions,  and  with  the  bene- 
fit resulting  to  the  client,— is  void  on  the 
ground  of  muntenance.    Earle  v.  Hopwoodf 

566 

Retains  hg  a  Corporation, — See  MUHIOIPAL 

CORPOBATION. 

AUTHORITY. 
See  Died. 

BANKRUPT. 

Affidavit  of  Debt  under  12  <f  18  Viet,  e,  106, 

«.  86. 

The  plaintiff,  a  builder's  piece-master,  was 
employed  to  do  certain  earpenter'a  and 
joiner'a  work  to  certain  houaea  for  the 
defmdanty  for  a  given  anm.     Before  the 


whole  work  waa  completed,  the  defendant 
discharged  the  plaintiff*  who  thereupon  sued 
him  for  an  alleged  balance  of  178/.  7«.  7d. 
for  work  and  labour  and  money  paid :  and 
he  also  filed  an  affidavit  in  bankruptcy  in 
which  he  alleged  that  the  defendant  wai 
indebted  to  him  in  that  sum  for  work  and 
labour  and  money  paid.  At  the  trial,  the 
Jury  found  a  verdict  for  the  plaintiff  for 
100/.  only: — Held,  that  the  defendant  waa 
entitled  to  costs  under  the  12  A  13  Viet  e. 
100,  8.  86, — there  being  no  reasonable  or 
probable  cause  for  swearing  to  that  as  a  debt» 
which,  as  to  a  part  at  least,  was  only  a  elaim 
for  unliquidated  damages.  Pratt  v.  Ooe- 
well,  710 

BARON  AND  FEME. 
See  Husband  and  Wife. 

BILL  OF  EXCHANGE. 
Form  of, 

1.  Promieeorg  note.] — ^An  instrument  purport- 
ing on  the  face  of  it  to  be  a  bill  of  exchange 
drawn  by  A.,  payable  to  the  plaintiff  or 
order,  waa  accepted  by  B.,  and  handed  to 
the  plaintiff  in  aatiafaction  of  a  olaim  for 
rent  due  to  her  from  A.  In  the  place  where 
the  direction  to  the  drawee  is  usually  foand, 
the  name  and  address  of  the  payee  were 
inserted.  The  whole  instrument  (except  the 
drawer's  name)  was  in  the  handwriting  of 
B. : — Held,  that  the  payee  was  entitled  to 
reoover  upon  it  as  a  promisaory  note. 
Fielder  v.  MarekaU,  606 

Conditional  Aoeeptanee* 

2.  A  bill  waa  aecepted  by  the  defendanta, — 
"Payable  on  giving  up  bill  of  lading  for 
76  bags  of  olovor-seed  per  Amason,  at  the 
London  and  Westminster  Bank,  Borough 
Branch :"— Held  that  this  waa  a  conditional 
acceptance  to  this  extent,  that  the  holders 
were  only  entitled  to  receive  the  amount  on 
delivering  over  to  the  acceptora  the  bill  of 
lading;  but  that  they  were  not  bonnd  to 
preaent  the  bill  on  the  preciae  day  on  which 
it  became  due.     Smitk  v.  Vertue,  214 

BIRKENHEAD  POCKS. 
See  LiTBBPOOL  Docks. 

BIRMINGHAM  CANAL  ACT. 

Com! meltpa  of, 
1.  By  a  canal  aet  it  waa  enaeted  that  no  owner 
or  proprietor  of  any  minea  or  minerals,  Ac, 
ihonld  open  or  eany  on  any  work  for  dig- 
ging, getting,  or  diseoverteg  tneb  mines  or 
minerala  nnder  any  tunnel,  or  within  twenty 
yarda  of  the  same,  without  the  eonacsit  of 
the  company ;  and  by  a  subaeqnent  section 
it  waa  provided,  that,  when  the  owner  or 
proprietor  of  any  ooal*mina,  limealone,  or 
other  minerala  lying  nnder  the  anid  eanal, 
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towing-paths,  and  other  works,  or  within 
tho  distance  thereinbefore  limited,  shonld  be 
desirous  of  working  the  same,  such  owner  or 
proprietor  shonld  giro  three  months'  notice 
in  writing  of  such  hi«  intention  to  the  clerk 
of  the  company,  and  that,  if  the  company 
ihoold  refuse  to  peruiit  the  minerals  to  be 
worked,  they  should  pay  to  the  owner  or 
proprietor  such  compensation  as  (in  the  event 
of  the  parties  disagreeing  as  tr  (he  amount) 
shonld  be  assessed  by  a  jury. 

The  pIaintiff8,~who  were  lessees  of  a 
mine  adjoining  the  canal,  under  a  lease 
wherein  they  corenanted  with  the  lessors 
that  they  would  without  intermission  or 
delay  work  the  mines  thereby  demised,  and 
raise  and  get  coal  and  ironstone  thereout, 
until  the  whole  of  the  said  mines,  or  as  great 
a  quantity  thereof  as  by  working  the  said 
mines  in  a  diligent  and  effectual  manner 
eonld  or  might  be  gotten,  shonld  be  worked 
out,  except  the  rihe  or  pillare  which  muet 
neceeeariljf  or  tchieh  the  Ueeore  might  reqnire 
to  be  le/tf — ^haying  given  the  company  notice 
of  their  intention  to  work  their  mine  within 
the  prescribed  distance  of  a  tunnel,  a  Jury 
was  impannelled  to  assess  the  compensation 
to  be  paid  to  thom  by  the  eompany  on  their 
reflisal  to  permit  them  to  do  so. 

In  an  action  to  reoorer  the  sum  so  as- 
seesed,  the  company  pleaded  the  coTenant 
aboTO  referred  to,  and  alleged  that  the 
minerals  which  the  plaintiffs  so  eeased  and 
abstained  from  working,  and  the  said  coal 
and  ironstone  which  they  so  lefl  ungotten, 
were  a  rib  within  the  meaning  of  the  cove- 
nant, and  that,  before  the  time  when  the 
plaintiffs  first  eeased  and  abstained  as  in 
the  declaration  mentioned,  the  lessors  re- 
quired the  said  minerals,  Ac,  above  men- 
tioned, to  be  left  by  the  plainUffs  under  the 
oovenant  as  and  for  such  rib  as  aforesaid, 
and  of  such  their  requirement  duly  gave 
notice  to  the  plaintiffs : — Held,  no  answer  to 
the  action, — the  plea  disclosing  no  covenant, 
but  merely  a  partial  exoneration  ih>m  the 
obligation  f^Uy  to  work  the  mine,— or,  as- 
suming it  to  be  a  covenant,  it  not  being  one 
for  which  a  special  performance  could  be 
enforced  in  equity,  or  substantial  damages 
awarded  in  an  acUon  at  law.  SmndeU  v. 
The  Birmingham  Canai  Compang,  241 

The  defendants  flirther  pleaded, — ^that  the 
plaintiffs  did  not  cease  and  abstain  from 
working  the  said  minerals  within  twenty 
yards  of  the  tunnel  aforesaid  as  alleged, — 
and  that,  after  the  service  of  the  notice  in 
the  declaration  first  mentioned,  and  after 
the  defendants'  reftisal  to  permit  the  plain- 
tiffs to  work  the  minerals  mentioned  in  the 
notice,  and  alter  they  caused  the  plaintiffs 
to  be  served  with  a  notice  in  the  deolara- 
tion  secondly  mentioned,  the  plaintiffs  waived 
■ad  abandoned  the  firsi-mentioned  notioe^ 
■ad  daimad  to  work  and  did  work  and  cany 
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away  the  minerals  in  the  said  notice  men- 
tioned : — 

Held,  that  neither  of  these  pleas  afforded 
any  answer  to  the  action.  Id 

BOROUGH  FUND. 
See  MuirioiPAL  Cobporation. 

BRITISH  WINE. 
See  SuirnAT. 

CALIFORNIA. 

^^rvies  of  Writ  on  a  Britieh  Subject  ta,— iSm 
Praoticx,  1,  2. 

CERTIFICATE. 
Under  9  0.  4,  c.  31,  •.  37,— fits  Assault. 

Charter-party. 

See  Shippiho. 

'      CHURCH-RATE. 

Notice  of  Veetrg  Meeting, 

1.  A  notice  of  a  meeting  at  which  a  church- 
rate  was  made  was  given  in  these  terms, — 
"The  churchwardens,  overseers,  and  oih^r 
principal  inhabitante  of  thie  parieh  are  re- 
quested to  meet  in  the  veetrg  on,  Ac,  at,  Ac, 
to  examine  the  churchwardens'  accounts  and 
to  grant  them  a  rate  :" — 

Held,  a  sufficient  notice  within  the  68  O. 
3,  c  69,  s.  1,  and  7  W.  4  A  1  Vict  c  45,  s.  2» 
idthough  it  was  sworn  that  there  were  several 
principal  inhabitante  of  the  parish  who  were 
not  in  a  position  to  be  rated,  and  several 
others  who  tecre  rated  but  were  not  inhabit^ 
ante.    Rand  v.  Qreen,  470 

Qnaktr, 
3.  There  is  nothing  in  the  sUtutes  7  A  8  W. 
3,  0.  34,  B.  4,  1  0.  1,  Stat.  2,  c.  0,  s.  2,  or  63 
O.  8,  e.  127,  s.  0,  to  exclude  a  Quaker  Arom 
the  operation  of  the  general  rule  that  tha 
summary  Jurisdiction  of  Justices  to  enforca 
payment  of  a  church-rate  ceases  when  a 
matter  of  title  comes  into  question  bonl  fide 
before  them.  BackhoneCf  app.,  Biehopwear' 
fmonth,  ChnrehwardcMf  resp.,  816 

For  Repayment  of  Moneg  borroteed  under  the 
Church  Building  Acte, 

8.  Where  money  is  borrowed  by  churchwardens 
for  the  repair  of  the  parish  church  in  pur- 
suance of  the  Church  Building  Act^  69  0.  8, 
e.  184,  s.  14, — Quctre,  whether  a  rate  made  for 
payment  in  one  year  of  a  larger  sum  than 
one-tenth  of  the  principal  is  bad  for  excess  f 

Id. 
COMMISSION. 

See  HvsBAND  and  Wipx. 

COMMON. 

Sighte  oft^See  Haiitavlt  Forbst. 

Endoeure  o/, — See  Bvclosvbx. 
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[COMMON  CARRIER. 
8e9  Railway  CoMPANr.(2)] 

COMMON  LAW  PROCEDURE  ACT,  1862. 

Seetiom  IS.^Sermee  of  Writ  an  Brituh  Sub- 
ject abroad, — ^c  Practice,  1. 

Stetion  222.     Amendment  of  the  Record  at  the 
Trial, — See  AXBlTDMEKT,  1,  2. 

COMMON  LAW  PROCEDURE  ACT,  1854. 

Section  3.     Compuieory  Referenee,'^See  Arbi- 
TRAXBVT,  9, 10. 

CONDITION  PRECEDENT. 
See  AORBBMRVT,  8. 

CONDITIONAL  ACCEPTANCE. 
See  Bill  of  Excbanob,  2. 

CONTRACT. 

See  AdRBBMBHT. 

COPYRIGHT. 

Dramatining  a  JVope/. 

DraiBRtiiing  b  norel  and  eaosing  it  to  b«  repre- 
MOied  on  the  stage  without  the  mathor'B 
eoneeot,  is  no  infHngement  of  his  oopyright 
therein.    Reade  t.  dmqueet,  Ihh 

CORPORATION. 
See  MvnciPAL  Corporatioh. 

CORPORATION  BONDS. 
See  Traxrb  Cohsbrtakot. 

COSTS. 
7m  Slander,  under  21  Jae,  \,  e.  18,  «.  8. 

1.  The  21  Jbo.  1,  c.  18,  s.  8, — which  prorides, 
that,  in  actions  for  slanderous  words,  if  the 
plsintiff  reoorers  less  than  40«.  damages,  he 
shall  only  reoorer  the  same  amount  of  eosts, 
—is  not  repealed  by  the  3  A  4  Vict  c.  24. 
Bvane  t.  Reee,  391 

Of  Motione  and  Rulee. 

1,  The  Jury  having  found  a  yerdiot  for  the 
plaintitr  for  80(.,  the  court,  upon  a  rule  to 
reduce  the  damages  to  a  nominal  sum,  pro- 
posed to  make  the  rule  absolute  for  a  new 
trial  unless  the  plaintiff  would  consent  to  a 
rerdict  for  40/. :— Held,  that  the  plaintitT 
Was  still  entitled  to  the  costs  of  the  rule, 
though  he  assented  to  the  reduction.  Wilean 
T.  The  Lancaehire  and  Yorlukire  Railway 
Company,  832 

3.  A  rule  which  does  not  ask  for  costs  cannot 
be  made  absolute  with  costs.  Oleddon  t. 
TrebbU,  387 

€/  Appeal  ayainet  a   Higkway'Rate, — See 
Hiohwat-Ratr. 

And  eee  Mahttbii ahcr. 


[COUNSEL. 

Effect  of  Admieeum  by. 

See  Etidbncb,  II.] 

COUNTY  COURT. 

Commitment  for  Perjury, — See  BIalioiOIIB 
Prosbcctiob. 

COVENANT. 

What  am<mnte  fo,— ^m  BiRiiaiOBAir  Casai 

Act,  1. 

CUSTOM  OF  LLOYD'S. 
See  Ibburabce. 

DAMAOES. 

Meaeure  of,  in  Action  againet  Carrier  for  Ney 

ligence* 

1.  The  plaintiil^  a  cap  manufacturer  al  Cook- 
ermonth,  bought  cloth  at  Hnddersfield  for 
the  purpose  of  making  it  up  into  caps,  whiek 
he  was  in  the  habit  of  selling  throagh  the 
country  by  means  of  trarellers.  The  elotk 
was  deliyered  to  the  defendants  on  the  ]6tk 
of  March  to  be  carried  by  their  railway  to 
Marypori;  but,  through  the  negligeoce  of 
the  company's  serraats,  it  waa  sent  to  Ball 
Gill  station,  and  did  not  reach  the  plaintiff's 
hands  until  the  12th  of  April,  which  waa  ioo 
late  for  the  plaintiff's  purpose. 

In  an  action  against  the  company  for  not 
deliyering  the  cloth  within  a  reasonabla  time^ 
— Held, -^  in  accordance  with  the  rala  in 
Hadley  v.  Bazendale,  9  Exch.  341, — that  the 
plaintiff  was  entitled  to  recoTcr  as  damages 
the  amount  of  the  diminution  in  ralne  af  the 
cloth  by  reason  of  the  season  for  making  vp 
and  selling  the  caps  haring  passed,  bwt  not 
the  loss  of  anticipated  profits,  or  tha  ex- 
pense of  trarellers  despaiehed  on  Joaraeya 
rendered  fruitless  by  reason  of  the  inabilitj 
to  execute  their  orders.  Wilevn  ▼.  The 
Lancaehire  and  Forht&tre  Railway  Omi- 
pony,  •32 

2.  The  jury  baring  found  a  rerdict  for  the 
plaintiff  for  80/.,  the  eourt,  npon  a  rale  to 
reduce  the  damages  to  a  nominal  sam,  pro- 
posed to  make  the  rule  absolute  for  a  aew 
trial  unless  the  plaintiff  would  eoneent  to  a 
rerdict  for  40/.:— Held,  that  the  plaintiff 
was  still  entitled  to  the  eosU  of  the  lale^ 
though  he  assented  to  the  reduetioa.         M. 


DANGEROUS  KUI8ANCK 
See  Nuibakcb. 

DEED. 

What  amcmnte  to  a  Sedeiieery. 
A  deed  was  executed  by  a  son  of  the  daftBd 
ant,  thus, —  "  John   WiUiam   Foalkaa   for 
Thomas  Fonlkes"  (the  defendant).    la  aa 
action  upon  a  oorenaat  roataiaed  is  the 
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deed,  tBe  fletendftnt  pleaded  doiI  est  faetam. 
It  wu  prorea^  that,  the  deed  being  shown 
to  the  defeikaant  exeeoted  ai  abore,  be  was 
a«ked  whether  his  son  had  anthority  to  eze- 
ente  it  for  hinii  and  whether  he  adopted  his 
son's  act,  to  which  the  defendant  answered 
in  the  aflBrmalire : — Held,  that  this  amoanted 
to  a  redelirery  of  the  deed,  and  sustained 
the  issne.     Tapper  t.  Fomtkea,  797 

DEFAlfATION. 

jSm  Libbl. 
8lahi>bb. 

BBVISE. 
Conetruetion  of, 
E9tat€  for  lift  or  in  tail,] — Derise  of  lands  to 
tmstees,  upon  tmst  "to  permit  and  suffer 
W.  J.  to  occupy  and  ei^oy,  or  to  receire  and 
take  the  rents,  issues,  and  profits  thereof  for 
his  own  use  and  benefit  during  his  natural 
life ;  and,  after  the  decease  of  W.  J.,  then  to 
permit  and  suffer  the  htira  maU  of  hit  body 
to  occupy  and  enjoy  the  same,  or  to  receive 
and  take  the  rents,  issues,  and  profits  thereof 
for  their  sereral  natural  lives,  in  succession, 
according  to  their  respective  seniorities,  or 
in  such  parts  and  proportions,  manner  and 
form,  and  amongtt  thtm,  as  the  said  W.  J., 
their  father]  shall  by  deed  or  will  direct, 
limit>  or  appoint;  and,  in  default  of  such 
issue  male,  of  the  said  W.  J.,  then  over  i" — 
Held — ^in  the  Bzcheqner  Chamber, — by 
Cockbum,  0.  J.,  and  Wightman,  J.,  that 
W.  J.  took  an  estate  for  life  only ;  and  by 
Martin,  B.,  and  Channell,  B.,  that  he  took 
an  estate  talL    Jordan  t.  Adame,  483 

BNCLOSURE. 

CMSfritelioa  of  Provitional  Order  of  Eneloeurt 
Commietionert, 

StUing  oHi  roadtj] — It  is  oompeteni  to  the 
eaelosure  eommissioners,  under  the  8  A  9 
Viet.  e.  118,  to  order  the  valuer  to  set  out 
a  private  or  occupation  road  over  land 
directed  by  the  provisional  order  to  be  allot- 
ted to  an  individual  in  lieu  of  his  rights  in 
tha  lands  to  be  enclosed,  unless  the  provi- 
iional  order  expressly  deelares  that  his  ailot- 
asent  shall  be  exempt  from  such  a  burthen. 
€hwbh  V.  The  Bneloture  Commietionert,    612 

And  tee  Haibault  Fobbst. 

EQUITABLE  SET-OFF. 
See  Plbadibo,  6. 

ESTOPPEL. 
See  Ibsukahob* 

EVIDBKCB. 
I.  Parol  Evidence  to  vary  a  Written  Contract. 
L  The  plaintil^— the  proprietor  and  publisher 


of  certain  vehicles  for  advertisements  called 
"Hotson's  Local  Time  Tables,"  received 
from  one  M.  (who  was  a  canvasser  for  orders 
on  sommission)  the  following  memorandum : 
— ^  Insert  my  advertisemants  for  one  year 
in  Hotson's  Local  Time  Tables,— the  Qreat 
Northern  and  [six  other  railways,  naming 
them].  Space  to  be  two  squares  in  back 
page ;  and  charge  for  insertion  to  be  10«.  in 
each  monthly  book,  10«.  per  month  each 
book.  T.B.M.  28/6/69.  (Signed)  B.  Browne 
A  Co."  The  signature  and  the  words  "  10«. 
per  month  each  book,"  were  in  the  hand- 
writing of  the  defendant,  and  the  initials 
'*  T.  E.  M."  those  of  the  agent  M. 

The  publication  in  question  consisted  of 
printed  copies  of  the  time-bills  of  the  several 
railways,  with  various  advertisements  an- 
nexed thereto.  M.  had  not  been  speeifically 
employed  by  the  plaintiff  to  procure  the  order 
from  the  defendant;  but  he  was  in  the  habit 
of  collecting  orders  for  advertisements  for 
him,  which  the  plaintiff  adopted  if  he  im- 
proved of  them.  The  defendants'  advertise- 
ments wore  accordingly  inserted  each  month 
in  each  of  the  seven  time-tables,  and  this 
action  was  brought  for  the  agreed  price. 

The  defence  being  that  the  defendant  was 
induced  to  sign  the  contract  by  the  mis- 
representation of  M.  at  the  time  that  the 
charge  was  to  be  10s.  per  month  for  the  seven 
books, — it  was  proposed  at  the  trial  to  ask 
the  defendant,  who  was  called  as  a  witness, 
what  representations  M.  had  made  to  him 
when  he  obtained  the  order  from  him ;  but 
the  Judge  declined  to  allow  the  question  to 
be  put,  inasmuch  as  it  was  an  attempt  to 
vary  by  parol  a  written  contract : — 

Held,  that  the  defendant's  proposal  being 
in  terms  adopted  by  the  plaintiff,  the  evi- 
dence was  properly  r^eoted.  Hotton  v. 
Browne,  442 

2.  Held  also,  that,  assuming  M.  to  have  been 
the  plaintiff's  agent  in  the  transaction,  evi- 
dence of  what  passed  between  him  and  the 
defendant  at  the  time  of  giving  the  order 
would  have  been  admissible  if  the  issue  be- 
tween the  parties  had  been  whether  the  de- 
fendant had  been  indueed  to  sign  the  memo- 
randum by  fraud.  Id, 

[II.  Admieeumt  of  CwimteL 

1.  Where  a  party  appears  by  eounsel  before  the 
court  or  a  judge  at  Chambers  in  any  stage 
of  the  cause,  and  eounsel  makes  an  admis- 
sion of  a  fact,  though  unsupported  by  alft- 
davit,  the  court  will  regard  such  statement 
as  presumably  true,  and  will  admit  it  in  evi- 
dence when  offered  by  the  other  side.  HaU 
ler  V.  Worman,  892 

2.  In  an  action  of  detinue  to  recover  posses- 
sion of  certain  papers,  the  defendant  took 
out  a  summons  before  a  judge  at  Chambers 
to  change  the  venue,  and  appeared  by  coun- 
•el  to  fopport  the  application.  In  the  eourta 
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of  the  prooeedingB  before  the  jndge,  coantel 
admitted  that  his  client  had  the  papers : 

Held,  that  this  admiiiBion  was  rightly 
receired  in  evidence  at  the  trial  of  the  caase, 
at  a  statement  made  by  counsel  in  discbarge 
of  his  functions  as  counsel,  relevant  to  the 
matter  at  issue,  and  made  for  the  purpose 
of  influencing  the  judge  to  take  a  step  in 
favour  of  his  client : 

Per  Williams,  J.:  When  counsel  makes 
before  the  court  or  a  judge  a  statement,  or 
does  an  act  in  the  presence  of  the  attorney 
on  the  record,  or  any  authorised  person  who 
represents  him,  and  the  statement  or  the  act 
is  not  repudiated  by  the  attorney  or  his 
representative,  that  amounts  to  an  assent  to 
or  adoption  of  it,  and  it  becomes  the  state^ 
ment  or  act  of  the  attorney.     Id, 

III.  LeUen  of  Deeeated  Agent,  to  ditprote 

Avthority, 

1.  Letters  written  by  a  deceased  agent  to  his 
principal  subsequently  to  the  date  of  an 
agreement  alleged  to  hare  been  made  by  him 
on  behalf  of  the  principal,  detailing  con- 
versations with  the  other  party,  are  not  ad- 
missible on  behalf  of  the  principal  to  prove 
that  no  such  agreement  was  entered  into,  or 
that  the  agent  wos  not  authorized  to  make 
it,  and  that  the  principal  never  knew  of  nor 
ratified  it     Tumer  v.  Butchiwon,  897 

2.  Although  the  alleged  agreement  was  verbal 
only,  and  the  agent  afterwards,  and  after 
the  writing  of  the  letters,  signed  a  written 
agreement  confirming  the  verbal  one,  the 
letters  are  inadmissible  to  prove  that  the 
agent  was  not  authorised  to  sign  the  written 
agreement  Id, 

8.  It  makes  no  difierence  that  the  agent  is  dead, 
unless  the  letters  were  written  at  the  time 
of  the  conversations  detailed,  and  it  was  the 
agent's  duty  to  communicate  them  to  his 
principal  at  that  time.  IdJ\ 

EXECUTORY  AOREEMENT. 

Ste  AdRBBMBNT,  3,  4. 

FRAUDS,  STATUTE  OF. 
Set  Statdtx  of  Frauds. 

FRAUDULENT  REPRESENTATION. 
See  EviDBHCB,  2. 

FRIENDLY  SOCIETY. 
Arhitration  Clnnte, 

1.  It  is  competent  to  arbitrators  under  the 
Friendly  Societies  Act  to  decline  to  hear 
counsel.  In  re  Macqueen  and  The  Nottiug^ 
ham  Caledonian  Society,  793 

3.  Semble,  that  all  arbitrators  have  the  like 
discretion.  Id, 

GAME. 

Treepati  in  Pnreuit  of,  under  1  «t  2  IT.  4,  e.  82, 

«.  .SO. 

Justices  have  no  powar  to  ontertalii  a  com- 


plaint for  an  alleged  trespass  in  pursuit  of 
game,  under  the  1  A  2  W.  4,  o.  32,  s.  80,  where 
the  defendant  sets  up  a  bonl  fide  clMm  of 
right ;  and  of  this  the  justices  are  the  judges. 
Legg,  app.,  Pardoe,  resp.,  280 

GENERAL  AVERAGE  STATEMENT. 
See  Pbacticb,  4. 

HANDBILL. 
See  LiBBL. 

HAINAULT  FOREST. 

Bightt  of  Cowunon  over. 

1.  The  forest  of  Hainault,  at  the  timo  of  the 
passing  of  the  disafforesting  act,  14  A  IS 
Vict  c.  43,  comprised  eertain  open  oommon- 
able  lands,  called  the  King's  Forest  or  King's 
Woods,  in  the  parishes  of  Barking  and  Da- 
genham  (within  the  manor  of  Barking),  con- 
taining  2842  acres,  and  another  tract  of  wasto 
in  the  parishes  of  Chigwell,  Lamboume^ 
and  Stapleford  Abbotts,  consisting  of  1104 
acres,  and  also  a  piece  of  woodland  caUed 
Tom's  Wood  Hill  containing  about  44  acres. 
The  rest  of  the  forest  consisted  of  enclosed 
land  in  the  several  parishes  of  Barking, 
Dagenham,  Chigwell,  Lamboum^  and  Sta- 
pleford Abbotts.  • 

By  the  21  A  22  Vict  c.  87,  "  an  act  to 
provide  for  the  allotment  of  the  common- 
able lands  within  the  boundaries  of  the  lata 
forest  of  Haioault," — after  reciting,  amongst 
other  things,  that  there  were  within  the 
boundaries  of  the  late  forest  of  Hainault,  in 
addition  to  the  commonable  landa  within 
that  part  of  the  said  forest  which  is  situate 
within  the  parishes  of  Barking  and  Dagen- 
ham, and  usually  known  as  the  King's  For- 
est or  King's  Woods,  dfrers  other  common- 
able lands  situate  in  various  other  parishes, 
and  that  doubts  existed  whether  the  Crown 
and  the  persons  possessing  rights  of  eomiMn 
within  the  boundaries  of  the  said  late  fiocest 
were  entitled  to  exercise  them  over  all  com- 
monable lands  within  the  boundaries  of  such 
forest,  or  only  over  such  of  the  said  com- 
monable lands  as  lay  in  the  same  parish  or 
district  as  the  lands  in  respect  of  which  surh 
rights  were  claimed,  and  that  it  was  expe- 
dient that  provision  should  be  made  for 
setting  out  a  part  of  the  unallotted  portion 
of  the  King's  Forest  or  King's  Woods,  con- 
taining 969a.  8r.  17p.,  to  the  Crown  and 
other  the  persons  entitled  to  common  of 
estovers  or  fuel  assignments,  and  for  dividing 
and  allotting  such  part  between  them  in 
satisfaction  of  their  said  rights,  nnd  that  it 
was  also  expedient  to  ascertain  and  define 
tile  commonable  lands  within  the  boundaries 
of  the  said  late  forest,— it  was  by  s.  6  enacted 
that  the  commissioner  appointed  to  carry 
the  act  into  execution  "  should  canse  a  plan 
to  be  made  showing  what  commonable  lands 
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were  then  tituftte  within  the  botindaries  of 
the  King's  Forett  or  King's  Woods,  as  sach 
sererftl  boandaries  were  respectively  defined 
by  the  award  of  the  commissioners  mentioned 
in  the  said  act  (14  A  15  Vict.  e.  43 J  and  the 
plan  therein  referred  to,  and  that  the  plan 
so  to  be  made  should  also  show  the  said 
unallotted  lands  containing  969a.  3r.  I7p  in 
the  King's  Forest  or  King's  Woods,  and 
what  portions  thereof  had  been  allotted  to 
the  said  fnel  rights,  Ac. ;  and  farther,  that 
the  said  commissioner  should  ascertain  and 
determine  by  his  award  thereby  directed  to 
be  made,  whether  the  rights  of  common,  or 
any  of  them,  other  than  the  said  fuel  rights, 
in  the  said  late  forest  of  Hainault,  extend  iu  • 
diicriminatelg  over  all  the§aid  eommonabU 
landt  which  he  might  find  to  be  eituate  within 
the  houudarite  of  tht  §aid  latefortet,  including 
the  unallotted  portion  of  the  Kiag*e  Foreet  or 
King*9  Woodn,  or  whether  such  righte,  or  ang 
of  (hem,  are  limited  to  the  common*  tn  the 
particular  parieh,  dietrict,  or  place  in  which 
are  eituate  the  lan<ie  in  reepect  of  toAtcA  tht 
righte  are  claimed,  or  what  %*  the  nature  of 
eueh  righte  ;  and  thAi,  in  case  the  said  com- 
miseioner  should  find  that  the  rights  of 
common,  or  any  of  them,  are  ezeroiseable 
generally  oyer  all  the  commonable  lands 
within  the  said  late  forest,  or  over  any  other 
commonable  lands  than  those  in  the  parish, 
district,  or  place  in  respect  of  which  the 
rights  exist,  or  if  the  commissioner  should 
find  that  the  inhabitants  of  the  parish  in 
which  the  commonable  lands  in  the  King's 
Forest  or  King's  Woods  are  situate  are  alone 
entitled  to  rights  of  common  over  such 
lands,  then  the  said  commissioner  should 
by  his  award  set  out  a  specific  portion  of 
the  said  commonable  lands  in  any  part  of 
the  said  late  forest  of  Hainault  to  each 
parish,  district,  or  place  in  which  the  in- 
habitants have  rights  of  common,  as  and  for 
a  common  for  such  parish,  district,  or  place, 
and  thenceforth  the  right  of  such  parish, 
district,  or  place,  or  of  the  persons  therein 
entitled  to  any  such  rights  of  common, 
should,  as  regards  such  rights  of  common, 
be  confined  to  such  specific  portion  so  set 
ont  and  apportioned  as  aforesaid,  and  in  lieu 
of  the  general  or  other  right  of  common 
OTcr  the  whole  or  any  part  of  the  unen- 
closed lands  aforesaid;  and  that  all  rights 
of  intercommonage  should  upon  the  execu- 
tion of  the  commissioner's  award  cease  and 
determine,  and  such  allotnientA  of  specific 
rights  of  common  in  respect  of  each  such 
parish,  district,  or  place  should  be  made 
with  reference  to  the  whole  amount  of  com- 
monable land  and  the  extent  of  the  rights 
of  the  commoners  in  respect  of  each  such 
parish,  districti  or  place  for  which  an  allot- 
ment should  be  so  made  as  aforesaid ;  and 
that  his  decision  in  the  premises  should  be 
final  and  binding  on  all  parties," — subject 


to  a  ease  to  be  stated  for  the  opinion  of  the 
Court  of  Common  Pleas.  And  it  was  further 
provided  that  "all  encroachments  made 
since  the  award  of  the  commissioners  under 
the  14  A  15  Vict.  c.  43  on  any  part  of  the 
said  969a.  3r.  ITp.  within  the  boundaries  of 
the  King's  Forest  or  King's  Woods  should 
be  deemed  to  be  part  of  the  lands  to  be  allot* 
ted  under  the  provisions  of  the  said  act." 

The  evidence  as  to  the  rights  of  common 
of  the  eommoners  of  the  five  parishes  of 
Barking,  Dagenham,  Chigwell,  Lambonme, 
and  Stapleford  Abbotts,  consisted  of  acts  of 
user  for  more  than  sixty  years  previously  to 
and  down  to  the  time  of  the  diaafibrestation, 
and  was  to  this  efiect, — that  a  reeve  was 
appointed  for  each  of  the  five  parishes, 
whose  duty  it  was  to  mark  the  cattle  of  the 
persons  entitled  to  common  in  their  respect- 
ive parishes ;  that  the  marking  usually  took 
place  near  the  boundary  of  the  King's  For- 
est or  King's  Woods,  and  within  the  parish 
to  which  the  cattle  so  marked  belonged; 
that  the  cattle  were  generally  turned  out  at 
the  spot  where  they  were  marked,  and  them 
went  where  theg  pleated, — those  turned  on  to 
the  King's  Forest  or  King's  Woods  straying 
all  over  the  other  oommonable  land  in  tiie 
forest  in  the  parishes  of  Chigwell,  Lam- 
bourne,  and  Stapleford  Abbotts,  and  those 
turned  on  to  the  commonable  lands  in  the 
last-mentioned  parishes  straying  over  the 
King's  Forest  or  King's  Woods. 

The  commissioner  by  his  award  found  that 
"  the  rights  of  common  which  are  exercise- 
able  in  respect  of  those  parts  or  districts  of 
the  several  parishes  of  Barking,  Dagenham, 
Stapleford  Abbotts,  Lambourne,  and  Chig- 
well, which  lie  within  the  boundaries  of  the 
said  forest,  as  ascertained  as  aforesaid,  are 
exercised  exclusively  over  the  commons  or 
commonable  lands  hereinbefore  mentioned 
situate  within  such  last-mentioned  parishes, 
including  the  King's  Forest  or  King's 
Woods ;  and  that  the  last-mentioned  rights 
of  common,  or  any  of  them,  are  not  limited 
to  the  commons  in  the  particular  parish, 
district,  or  plaoe,  in  which  are  situate  the 
lands  in  respect  of  which  the  said  rights  are 
claimed;  but  that  the  said  rights  claimed 
for  each  of  the  last-mentioned  parishes,  dis- 
tricts, or  places,  extend  indiscriminately  and 
generally  over  all  the  said  commons  or  com- 
monable land  in  each  and  every  of  the  same 
parishes,  districts,  or  places,  including  the 
King's  Forest  or  King's  Woods  :"— 

Held,  upon  a  case  stated  for  the  opinion 
of  the  court, — that  the  decision  of  the  com- 
missioner was  warranted  by  the  evidence, 
and  the  matter  within  his  Jurisdiction.  In 
re  The  Hainault  Foreet  Act,  648 

2.  As  to  Tom's  Wood  Hill,— which  consisted 
principally  of  bushes  and  fern,  with  some 
small  pieces  of  open  pasture, — the  eWdenee 
of  user  was  similar  to  that  relating  to  the 
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rett  of  the  anenelosed  lands :  but  it  appeared 
in  addition,  that,  in  1827,  fifteen  acres  of  it 
(not  now  in  question)  had  been  enclosed  by 
a  former  owner  without  interruption,  and 
thaty  in  1859,  other  eight  acres  of  it  had  been 
exchanged  bj  the  present  owner  for  other 
land  belonging  to  the  commissioners  of 
woods  and  forests,  and  that  the  residue  was 
then  enclosed  together  with  the  land  acquired 
by  the  exchange : — 

Held,  that  there  was  nothing  in  the  eri- 
denoe  to  take  Tom's  Wood  Hill  out  of  the 
general  decision  of  the  commissioner.  In  re 
the  Bainault  Fore§t  Act,  648 

HIOHWAT-RATB. 

Co9U  of  Appeal, 

1,  Upon  an  application  to  jnstioes  to  enforce 
payment  of  a  highway-rate  pursuant  to  the 
provisions  of  the  12  A  13  Vict.  c.  45,  s.  5, 
and  11  A  12  VicL  c.  43,  s.  27,  notice  of 
appeal  was  given  under  the  5  A  6  W.  4,  e. 
50,  s.  105,  and  recognisances  duly  entered 
into.  The  appeal  was  entered,  and  upon  the 
hearing  the  rate  V&s  confirmed,  subject  to 
a  case :  the  clerk  of  the  peace  made  a  note 
in  the  minute-book  of  the  sessions, — "  Costs 
agreed  to  be  taxed  out  of  court :"  the  order 
of  the  sessions  was  afterwards  confirmed,  and 
the  costs  were  at  a  subsequent  time  taxed 
and  allowed  at  33Z.  7s. 

Nothing  was  said  at  the  sessions  about 
the  costs ;  but  by  a  rule  of  sessions  made  in 
1843,  it  was  ordered  that  **  the  costs  of  every 
appeal  tried  should  be  taxed  by  the  clerk 
of  the  peace  during  the  same  sessions,  and 
be  paid  by  the  party  against  whom  the  court 
should  decide  such  appeal,  unless  the  court 
should  then  make  any  order  to  the  con- 
trary :"— 

Held,  that  the  magistrates  were  justified 
in  granting  a  distress-warrant  upon  the 
oertifloate  of  the  clerk  of  the  peace  that  the 
costs  had  been  demanded  and  were  unpaid, 
although  there  was  no  express  order  of 
sessions  for  the  payment  of  costs, — such 
order  being  tacitly  supplied  by  the  rule  of 
practice  known  to  both  parties.  Fretman, 
app.,  Bead,  resp.,  301 

2.  Held,  also,  that  it  was  not  competent  to 
the  appellant  under  the  circumstances  to 
object  that  the  taxation  had  taken  place 
out  of  sessions,  that  having  been  brought 
about  by  his  own  consent.  Id, 

HORSE-DEALER. 
See  Wabraktt. 

HUSBAND  AND  WIFE. 

Aeknovledgment  taken  abroad  under  Z  dh  4  W. 

4,  c.  74. 

1.  Enlarging  time /or  return  of  the  eommieeion.'] 
— The  court  will  enlarge  the  time  for  return- 
ing a  special  commission  for  taking  the  ac- 


knowledgment of  a  married  woman  abroad, 
where  it  has  been  duly  executed,  but  its 
return  has  been  unavoidably  delayed  until 
after  the  return  day  therein  named.  In  r« 
Van  Ufford,  789 

2.  The  court  will  not  enlarge  the  time  for 
returning  a  special  commission  for  takinj^ 
the  acknowledgment  of  a  married  woman 
abroad,  where  it  has  been  executed  ajier  th« 
return  day  named  therein.  In  re  Mary  Ann 
Carter,  791 

3.  Defective  JuratJ] — The  court  allowed  a  com- 
mission, with  the  certificate  of  acknowledg- 
ment and  aflidavit  of  verification,  to  be 
received  and  filed,  notwithstanding  the  omis- 
sion of  the  month  in  the  Jurat  of  the  affi- 
daviL     In  re  Van  Ufford,  789 

Conveyance  of  Wif^e  Property  under  3  ^  4  IT. 
4,  c.  74,  «.  91. 

4»  Upon  a  motion  under  the  8  A  4  W.  4,  e.  74, 
8. 91,  to  dispense  with  the  conenrrenee  of  the 
husband  in  a  conveyance  of  the  wife's  sepa- 
rate interest  in  certain  property,  the  eourt, 
in  addition  to  an  affidavit  that  the  parties 
were  living  apart  by  mutual  consent  and 
that  the  husband  had  been  implied  to  but 
had  refused  to  execute  the  conveyance,  re- 
quired an  aflldavit  negativing  the  wife's 
receipt  of  any  allowance  from  her  husband. 
Ex  parte  Maekarinah  Fiek,  715 

INSPECTION  OF  DOCUMENTS. 
See  Pbacticx,  3,  4,  6. 

INSURANCE. 

Ouetom  of  Lloyd^e, 

The  plaintiff,  a  shipbuilder  in  London,  em- 
ployed one  W.,  an  insurance-broker,  to  efbet 
a  policy  upon  a  ship  at  Lloyd's,  and,  after 
the  happening  of  a  loss,  gave  W.  the  ship's 
papers  for  the  purpose  of  enabling  him  to 
adjust  the  loss  with  the  underwriters.  The 
policy  was  effected  in  W.'s  name,  and  be 
retained  possession  of  it  An  adjustment 
having  tiJcen  place,  the  loss  was  settled, — 
in  accordance  with  a  usage  preTailing  at 
Lloyd's,  which  was  found  to  be  generally 
known  to  merchants  and  shipowners,  but 
which  the  Jury  found  was  not  known  fe  the 
plaintifff  who  had  merely  left  Uie  policy  in 
W.'s  hands  for  safe  custody, — by  the  under- 
writer setting  off  the  amount  payaUe  by  him 
upon  the  policy  against  the  balance  due  to 
him  from  the  broker  for  premiums  on  o^cr 
policies  effected  by  him : — 

Held,  by  the  Exchequer  Chamber, — aAm- 
ing  the  Judgment  of  the  Court  of  Common 
Pleas, — that,  assuming  that  the  plaintiff  was 
estopped  ft-om  denying  that  the  broker  bad 
authority  to  receive  the  amount  due  ftem 
the  underwriter  on  the  policy  t «  moecy,  be 
was  not  bound  by  the  usage,  and,  conse- 
quently, that  he  was  entitled  to  recover  the 
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amount  of  the  policy  ftgaintt  the  under- 
writer, notwithstanding  luch  settlement. 
Sweeting  r.  Pearee,  634 

JOINT  STOCK  COMPANY. 
Director  intereeUd  in  Contr<»eU 
To  a  eount  on  a  oontraot  under  which  the  de- 
fendants, a  gas  company,  were  to  pay  the 
plaintiff  a  certain  sum  for  erecting  buildings, 
Ac,  and  laying  down  pipes  and  mains  for 
the  company,  the  defendants  pleaded  "for 
defence  on  equitable  grounds,"  that,  before 
and  at  the  time  of  making  the  agreement, 
the  company  was  registered  pursuant  to  the 
7  A  8  Vict  c.  110  ;  that  the  agreement  was 
made  and  entered  into  before  the  passing 
of  the  Joint  Stock  Company's  Act,  1850, 
and  whilst  the  first-named  act  remained 
in  full  force ;  that  the  plaintiff  before  and 
at  the  time  of  making  the  contract  was  a 
director  of  the  company ;  that,  whilst  such 
director,  he  was  concerned  and  interested  in 
the  contract;  and  that,  whilst  such  director 
and  so  interested  and  concerned,  he  roted 
and  acted  as  a  director  on  the  subject  of 
the  contract,  contrary  to  the  first-mentioned 
act :— Held,  that  the  plea  was  a  good  answer. 
Steare  t.  South  Eeeex  Oae-Ligkt  and  Coal 
Company,  180 

JUDGMENT. 

AmgnwMnt  of,  under  the  MereamtiU  Law  Amend' 
ment  Act,  e.  6. 

A.,  who  was  Jointly  liable  with  nine  other  per- 
sons, baring  been  taken  under  a  ca.  sa.,  paid 
the  entire  debt : — Held,  that  he  was  entitled, 
by  Tirtue  of  the  5th  section  of  the  Mercantile 
Law  Amendment  Act,  19  A  20  VicL  c.  07, 
to  an  assignment  of  the  Judgment;  and  that, 
in  an  action  against  the  Judgment-creditor 
to  enforce  such  assignment,  a  plea  that  the 
Judgment  had  been  satisfied  by  payment  by 
A.  after  he  had  been  taken  in  execution 
under  it,  was  no  answer.  Batekelior  y,  Law- 
rence, 643 

JUSTICES  OF  PEACE. 
See  Magistrates. 

LANDlliORD  AND  TENANT. 
Evidence  of  7*«naiiey. 

A.  let  premises  to  B.  for  a  term  which  expired 
at  Lady  Day,  1858.  B.  had  underlet  them 
for  the  whole  term  to  C,  who  continued  in 
possession ;  and  B.  afterwards  sued  him  for 
the  half-year's  rent  accruing  at  Michaelmas, 
1858.  The  only  evidence  to  show  that  B. 
still  continued  tenant  of  the  premises  to  A. 
was,  that,  after  action  brought^  he  paid  to 
A.  and  A.  accepted  the  half-year's  rent  which 
would  have  been  due  from  him  assuming  his 
tenancy  to  have  been  siill  subsisting : — Held, 
in  the  Exchequer  Chamber,  by  Wightman, 


J.,  Crompton,  J.,  and  Hill,  J.,^^issentienti- 
bus  Bramwell,  B.,  and  Channell,  B., — affirm- 
ing the  judgment  of  the  court  below, — that 
there  was  evidence  for  the  Jury  that  B.'s 
tenancy  under  A.  continued,  and  eonse- 
quently  that  the  action  was  maintainable. 
Levy  T.  Lewie,  872 

LETTERS  PATENT. 
Conetruction  of  Speei/leation, 

1.  The  use  of  a  roller  and  a  bowl  for  calen- 
dering woven  fabrics,  and  the  means  of 
regulating  the  relative  speed  of  their  mo- 
tion, were  well  known.  In  the  process  of 
calendering,  the  roller  was  smooth  and  Uie 
speed  of  the  roller  and  the  bowl  was  unequal : 
in  embossing  the  roller  was  patterned,  and 
the  speed  of  the  roller  and  the  bowl  was 
equaL 

The  plaintiff  took  out  a  patent  for  a  combi- 
nation of  the  patterned  roller  with  unequal 
speeds  of  the  roller  and  the  bowl: — Held, 
that  the  alleged  invention  was  void  for  want 
of  novelty  and  utility.    BaUton  v.  Smith, 

117 

2.  The  plaintiff,  having  found  that  one  de- 
seription  of  roller  only  would  answer,  entered 
a  disclaimer ;  and,  by  his  amended  specifi- 
cation, confined  his  claim  to  one  kind  of 
substance  for  the  roller,  vis.,  a  hard  metal, 
and  one  kind  of  pattern  for  engraving 
thereon,  vis.,  eircular  grooves  round  the 
roller :— Held,  that  this  was  practically  a 
claim  for  a  new  invention,  and  not  a  part 
of  any  invention  comprised  in  the  original 
specification.  Id. 

LIBEL. 

Critieiem  of  a   Tradeeman'e  Advertieement  or 

Handbill. 

A  tradesman's  advertisement  or  handbill  if 
open  to  fair  criticism  and  remark,  like  a 
book  or  a  work  of  art.    Parie  v.  Levy,    842 

LICENSED  VICTUALLER. 
Sale  of  Wine,  ^be.,  on  Sunday.-^See  SuvOAT. 

LIGHTS. 
ObetmeHon  of. 
In  an  action  for  obstructing  ancient  lights,  the 
facts  stated  in  a  special  case  were  as  follows : 
— The  plaintiffs  and  defendants  possessed 
premises  opposite  to  each  other  in  the  city  of 
London;  the  plaintiffs'  premises,  in  which 
were  windows  which  had  been  used  for  more 
than  twenty  years,  having  been  burnt  down, 
the  plaintiffs  rebuilt  them,  but,  in  the  newly 
erected  building,  the  windows  were  placed  in 
different  situations,  were  of  different  sises, 
and  altogether  occupied  more  space  than 
those  in  the  old  building;  some  parts  of 
the  new  windows  coincided  with  some  parts 
of  the  old  ones,  but  a  great  portion  of  the 
old  and  new  windows  did  not  coincide. 
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LIGHTS. 


MALICIOUS  PROSECUTION. 


In  the  specUl  eaae  It  wm  sUted  that  "  the 
defendaatfl  eoald  not  hft^e  obttructed  the 
pMsage  of  light  to  lueh  portions  of  the 
windows  of  the  pUintifTs'  new  bailding  as 
were  new,  without  at  the  same  time  obstruct- 
ing the  passage  of  light  to  saoh  portions  of 
the  plaintiffs*  new  windows  as  were  in  the 
•ites  of  the  old  windows,  to  the  extent  stated 
in  the  declaration  :*' — 

Held,  by  the  Exchequer  Chamber, — affirm- 
ing the  judgment  of  the  court  below, — that, 
as  none  of  the  new  windows  occupied  the 
same  position  as  any  one  of  the  ancient 
windows  did,  no  right  was  acquired  in  res- 
pect of  any  of  them  against  the  plaintiffs. 
Sutckintonr,  Copestake,  863 

LIVERPOOL  DOCKS. 
JRateabiH^  of  th0  JVMtee9  in  retpect  of. 
The  trustees  of  the  Birkenhead  Docks  were 
empowered  by  rarious  acts  of  parliament  to 
take  lands  by  purchase,  ko.,  to  construct 
works,  to  resell  or  lease  land  not  wanted, 
to  impose  (within  certain  limits)  such  rates 
for  ressels  using  their  docks  as  they  might 
think  proper,  and  to  rary  those  rates,  and  to 
lease  their  wharfs,  quays,  Ac.  They  were 
also  empowered  to  borrow  money  on  the 
security  of  the  rates.  All  sums  receired 
from  rates  or  the  sale  or  rents  of  land  were 
to  be  laid  out  by  them  in  defraying  the 
costs  of  the  works,  paying  officers  and  ser- 
Tants,  carrying  the  acts  into  execution,  and 
paying  the  interest  and  principal  of  moneys 
borrowed.  The  Court  of  Queen's  Bench 
held,  in  the  case  of  The  Trustees  of  the 
Birkenhead  Doeks  v.  The  Orerseers  of  Birk- 
enhead, 2  Ellis  A  B.  148,  that  the  trustees 
were  rateable  to  the  poor  in  respect  of  their 
premises. 

The  Mersey  Docks  and  Harbour  Board, 
under  a  series  of  acts  containing  my  similar 
proTisions,  were  held  by  the  Court  of  Common 
Pleas  in  The  Mersey  Docks  and  Harbour 
Board  v.  Jones,  8  C.  B.  N.  6.  114,— in 
deference  to  a  proTions  decision  of  the 
Court  of  Queen's  Bench,  upon  a  case  stated 
by  the  sessions  (The  King  v.  The  Inhabitants 
of  Liverpool,  7  B.  A  C.  61, 9  D.  A  R.  780),— 
not  to  be  rateable  in  respect  of  their  pre- 
mises. 

By  the  Birkenhead  Doeks  Act,  1855,  18  A 
19  Vict  e.  elxxL,  all  the  works,  Ac,  and  all 
the  estate,  Ac,  of  the  Birkenhead  Docks  were 
transferred  to  and  vested  in  the  corporation 
of  Liverpool,  tubjeet  to  fAc  liabilitiw  created 
6y  act  of  parliament.  And  by  a  subsequent 
act,  20  A  21  Vict.  c.  dxii.,  the  Liverpool 
Docks  estate,  and  all  property  held  by  or 
in  trust  for  the  trustees  of  the  Liverpool 
Doeks  under  the  acts  before  mentioned,  were 
rested  in  the  Mersey  Docks  and  Harbour 
Board,  "but  subject  to  all  charges  and 
liabilities  affecting  the  same  :"— 


Held,  by  the  minority  of  the  court,  that, 
whether  or  not  the  Mersey  Docks  and  Har- 
bour Board  were  exempted  from  liability  to 
be  rated  to  the  poor  in  respect  of  their  oce«- 
pation  of  the  Birkenhead  Docks,  by  reason 
of  their  occupation  not  being  a  beneficial  one, 
the  exemption  furnished  only  a  ground  of 
appeal  to  the  quarter  sessions  against  the 
rate,  and  not  ground  for  an  action  in  respect 
of  a  levy  made  to  enforce  the  rate, — Willes, 
J.,  intimating  a  doubt  (though  disclaiming 
any  intention  to  give  a  final  opinion  upon  the 
point)  *'  whether  the  statutory  avowry  oonld 
be  proved,  where  there  waa  an  absolate 
exemption  from  the  rate."  The  Mertg 
Locke  Trueteee  v.  Cameron,  812 

LLOYD'S. 
Cuetom  of, — iSee  IxBURARCE. 

LOG  BOOK. 
See  Pbactic£,  4. 

LORD'S  DAT. 
See  SuRDAT. 

LUNATIC. 
Obtaining  Monty  out  of  Court, 
An  action  having  been  brought  by  the  wife  of 
a  lunatic  (not  so  declared  by  comnuMton) 
in  his  name,  for  the  recovery  of  a  debt,  the 
defendant  paid  the  money  into  court : — The 
court  made  absolute  a  rule  for  pajrment  of 
the  money  out  to  the-  wife.  OUddon  t. 
TrebbU,  367 

MAGISTRATES. 
Stating  caee  under  20  d:  21  Vict,  e,  43. 

The  court  will  not,  at  the  instance  of  the 
justices,  pronounce  any  opinion  upon  a  eaae 
stated  pursuant  to  the  20  A  21  Vict  e.  43, 
where  the  appellant  and  respondent  decline 
to  appear.     WalUre,  app.,    WiUiame,  resp., 

179 
MAINTENANCE. 

What  amounte  to. 
A  eontraoi  whereby  an  attorney  itipnlateii 
with  a  client  to  receive,  in  consideration  of 
the  large  advances  requisite  to  the  conduct- 
ing the  proceedings  to  a  successful  issue, 
over  and  above  his  legal  costs  and  charges, 
a  sum  which  should  be  commensurate  with 
bis  outlay  and  exertions,  and  with  the  bene- 
fit resulting  to  the  client, — is  void  on  the 
ground  of  maintenance.    EarU  v.  Hopttood, 

btt 
MALICIOUS  PROSECUTION. 

On  unfounded  Charge  of  Perjmry. 

M.  sued  F.  in  the  county  court  for  a  debt  F. 
claimed  a  set-off,  in  answer  to  which  M. 
produced  his  ledger  containing  an  acknow- 
lodgment  signed,  as  he  swore,  by  F.  F. 
denied  the  signature,  whieh  he  averred  to  be 
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a  forgerj;  bat  the  judge,  indaeed  partly 
bj  the  statement  of  M.  and  partly  by  the 
oondnet  of  F.  before  him,  disbelioTing  F.'s 
denial,  committed  him  for  trial  for  peijnry, 
under  the  14  A  15  Viet.  c.  100,  a.  19,  and 
bonnd  H.  over  to  proseeate.  F.  was  aooord- 
ingly  tried  for  peijory,  and  aoqnitted. 

F.  then  brought  an  aetion  against  M.  for 
malieioasly  and  without  probable  oaase 
eausing  hhn  to  be  proseoated  on  an  unfound- 
ed charge  :— 

Held,  by  Coekbum,  C.  J.,  Bramwell,  B., 
and  Channell,  B.,  on  appeal, — roTorsing  the 
judgment  of  the  court  below,  and  contrary 
to  the  opinions  of  Wightman,  J.,  and  Black- 
bum,  J., — that  the  action  was  maintainable; 
the  eommittal  of  F.,  and  his  prosecution  for 
peijury,  being  the  result  of  the  wrongful  and 
malicious  act  of  M.    Fitxjokm  r.  MaekimUr, 

605 

MASTER  AND  SERVANT. 

Autk4*ritjf  of  Strpant  to  warrant  a  Chattel, 

The  serrant  of  %  private  owner  intrusted  to  sell 
and  deliver  a  horse  on  one  particular  occa- 
sion, is  not  by  law  authorised  to  bind  his 
master  by  a  warranty :  the  buyer  therefore, 
taking  such  a  warranty,  takes  it  at  the  risk 
of  being  able  to  prore  that  the  seryant  had 
in  fact  his  master's  authority  for  giving  it 
Brady  r.  Todd,  692 

MBDWAY  NAVIGATION. 
Oonatruction  of  Stat.  13  O.  2,  e.  20. 

1  By  a  public  act  of  parliament  (13  G.  2,  c.  20), 
certain  persons  were  incorporated,  with  the 
usual  powers,  for  the  purpose  of  making  the 
river  Medway  and  streams  thereinto  flow- 
ing narigable,  and  it  was  amongst  other 
things  enacted  that  "the  said  river  or 
streams  so  to  be  made  navigable,  and  all 
lands,  tenements,  and  hereditaments  to  be 
by  them  (the  company)  made  use  of  for  the 
benefit  of  the  said  navigation  by  virtue  of 
a  former  act  and  that  act,  should  be  and 
were   thereby  vested  in  the  said  company, 

'  their  successors,  heirs,  and  assigns  forever." 
The  defendants  erected  works  on  the 
banks  of  the  river  for  the  purpose  of  rais- 
ing, and  thereby  rabed,  water  from  the  river 
for  the  supply  of  the  county  lunatic  asylum 
and  county  gaol : — 

Hold,  that  the  statute  created  in  the  com- 
pany a  property  and  interest  in  the  water 
of  the  river  which  was  interfered  with  by  the 
abstraction  of  it  for  the  purpose  to  which 
it  was  applied  by  the  defendants, — purposes 
more  extensive  than  those  for  which  a  ripa- 
rian proprietor,  as  such,  could  insist  upon 
appropriating  the  stream  as  it  passed  by 
his  land ;  and  that  it  was  not  necessary  to 
(he  maintenance  of  the  action  that  there 
should  be  actual  damage  to  the  navigation, 
inasmuch  as  the  legislature  intended  to  give 


the  company  such  an  interest  in  all  the 
water  of  the  river  for  the  purposes  of  the 
navigation  as  was  interfered  with  by  the 
abstraction  of  any  part  thereof.  Medway 
Company  v.  Bomney  (Earl),  575 

2.  Whether  or  not  the  riparian  proprietors 
could  exercise  for  the  benefit  of  the  land 
adjoining  the  river  the  rights  which  ordina- 
rily belong  to  such  proprietors, — quare  t  Id, 

MERCANTILE  LAW  AMENDMENT  ACT. 

Conetruetion  of  19  A  20  Vict,  e.  07,  «.  5. 

A.,  who  was  jointly  liable  with  nine  other  per- 
sons, having  been  taken  under  a  ca.  sa.,  paid 
the  entire  debt : — Held,  that  he  was  entitled, 
by  the  6th  section  of  the  Mercantile  Law 
Amendment  Act,  19  A  20  Vict.  c.  97,  to  an 
assignment  of  the  judgment ;  and  that,  in  an 
action  against  the  judgment-creditor  to  en- 
force such  assignment^  a  plea  that  the  judg- 
ment had  been  satisfied  by  payment  by  A. 
after  he  had  been  taken  in  execution  under 
it,  was  no  answer.    Batehellor  v.  Lawrence, 

543 

MERCHANT  SHIPPING  ACT,  1854. 

Conetrtiction  of,  §.  55, — See  Agbbexxht,  4. 

MERSEY  DOCKS  AND  HARBOUR  BOARD. 
See  LiYBRPOOL  DooKS. 

MISREPRESENTATION. 
See  EriDEHCX. 

MUNICIPAL  CORPORATION. 

Betainer  of  Attorney  by. 

The  mayor  and  assessors  of  the  borough  of  R 
having  refused  to  revise  the  lists  of  burgesses 
of  certain  parishes  within  the  borough,  on 
the  ground  that  they  had  not  been  published 
within  the  time  prescribed  by  the  Municipal 
Corporation  Act,  6  A  0  W.  4,  c.  70,  s.  15; 
and  having  reacted  certain  notices  of  claim 
and  objections,  on  the  ground  that  they  bad 
not  been  pereonally  delivered  to  the  town 
clerk, — the  parties  thus  disfranchised  ob- 
tained writs  of  mandamus  to  compel  the 
succeeding  mayor  and  assessors  to  hold  an- 
other court  to  revise  the  lists. 

The  corporation  under  their  seal  retained 
the  plaintiff  as  their  attorney  to  defend  them 
against  these  proceedings,  but  the  defences 
substantially  failed : — 

Held,  that  the  plaintitT  was  entitled  to 
maintain  an  action  against  the  corporatios 
for  his  costs  incurred  under  the  retainer;  and 
that,  inasmuch  as  there  was  nothing  to  show 
that  the  defence  was  unjustifiable  or  impro- 
per, the  expense  was  chargeable  on  the  bor- 
ough f^nd.    Lewie  v.  Boekeeter  ( Mayor  <f  a.  >, 

401 
NAVIGABLE  RIVER. 
See  Mbdway  Navioatxok. 
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PLEADING. 


[NBOLIGENCE. 
Sm  Tubvpikb  Tbubtxxb.] 

NOVEL. 
Drama$%Ming  without  f A«  Author' •  eoH9€Hi, — Sf 

COPTBIGBT. 

NUISANCE. 
P^rmittxHg  Prtm\9t»  to  6«  Buinout,  Ac, 

An  aotioD  lies  agftinf  t  the  owner  of  premisef 
who  leU  them  to  %  tenant  in  ft  rainous  and 
dangeroaa  condition,  and  who  canseB  or 
permits  them  so  to  remain  until  by  reason 
of  the  want  of  reparation  thej  fall  npon  and 
injure  the  house  of  an  a4|oining  owner. 
Todd  T.  Flight,  377 

PATENT. 
Set  Lbttbbs  Patikt. 

PARTNERSHIP. 
Tft  of  Liability  quoad  Third  Ptrmn; 

1.  The  proper  test  of  liability  as  a  partner  is 
not  whether  the  party  sought  to  be  charged 
has  stipulated  for  a  participation  in  profits 
as  such,  but  whether  the  person  by  whom 
the  trade  was  actually  carried  on  carried  it 
on  in  the  capacity  of  agent  for  him.  Wheat- 
croft  and  Cox  ▼.  Hickman,  47 

2.  A.  and  B.,  who  carried  on  the  business  of 
iron -masters  in  copartnership,  by  a  deed, 
purporting  to  be  made  between  A.  and  B.  of 
the  first  part,  fire  persons  named  as  trustees 
of  the  second  part,  and  the  sereral  persons 
whose  names  wore  contained  in  a  schedule 
as  creditors  for  the  sums  therein  mentioned, 
and  who  should  execute  the  deed,  of  the 
third  part, — reciting  that  the  said  A.  and  B. 
were  indebted  to  the  scTcral  persons  parties* 
thereto  of  the  third  part,  and  that  they  had 
agreed  to  assign  ail  their  estate  and  effects 
for  the  benefit  of  such  creditors, — assigned 
the  works  and  all  their  property  and  effects 
to  the  trustees,  npon  trusty  amongst  other 
things,  to  carry  on  the  butincet  under  the 
name  of  "  The  Stanton  Iron  Company,"  and 
out  of  the  profite  to  pay  interest  on  mortgages, 
Ac,  and  to  "pay  and  divide  the  net  income 
of  the  bueineee  remaining  after  anewering  the 
purpoeee  aforeeaid,  unto  and  awutng  all  and 
eingular  the  ereditore  of  A.  and  B.,  in  rate- 
able  proportions,  according  to  the  amount  of 
their  reepeotive  debte  :— - 

Held,  by  the  House  of  Lords,  roTening 
the  Judgments  of  the  courts  below,  that, 
under  this  deed,  the  creditore  executing  it 
did  not  become  liable  at  partnere  for  debts 
contracted  by  the  trustees  in  carrying  on  the 
trade.  Id, 

PERJURY. 
See  Malxoiovs  Prosboutiok. 


PLEADING. 

Tranefer  of  Liability  for  a  Debt  to  a  Third 

Pereon, 


1.  In  an  action  to  recorer  500/.  under  an 
ment,  the  defendant  pleaded,  as  to  3392.,  that» 
before  the  commencement  of  the  suit,  the 
plaintiff  was  indebted  to  one  S.  8.  in  the  sum 
of  8392. ;  that  the  defendant^  at  the  reqnect 
of  the  plaintiff,  agreed  with  S.  8.  to  pay  him 
the  339/.,  and  8.  8.  agreed  to  accept  the 
defendant  as  his  debtor  instead  of  the  plain- 
tiff for  that  sum ;  and  that  the  defendant  was 
still  liable  to  pay  the  same  to  8.  8. :— Held, 
no  answer  to  the  plaintiff's  claim,  inasmuch 
as  the  plea  did  not  show  that  the  plaintiff's 
liability  to  8.  8.  was  discharged.  Coekrmme 
T.  ^reeii,  448 

Equitable  Plea. 

2.  To  a  count  on  a  contract  under  which  the 
defendants,  a  gas  company,  were  to  pay  the 
plaintiff  a  certain  sum  for  erecting  build- 
ings, Ac,  and  laying  down  pipes  and  mains 
for  the  company,  the  defendants  pleaded 
"for  defence  on  equitable  grounds,"  that, 
before  and  at  the  time  of  making  the  agree- 
ment, the  company  was  registered  pursuant 
to  the  7  A  8  Vict.  c.  110;  that  the  agree- 
ment  was  made  and  entered  into  before  tko 
passing  of  the  Joint  Stock  Company's  Aet» 
1850,  and  whilst  the  first-mentioned  act  re- 
mained in  full  force ;  that  the  plaintiff  before 
and  at  the  time  of  making  the  eontraet  was 
a  director  of  the  company ;  that,  whilst  sneh 
director,  he  was  concerned  and  interested  in 
the  contract;  and  that,  whilst  snoh  director 
and  so  interested  and  concerned,  he  roted 
and  acted  as  a  director  on  the  subject  of  the 
contract,  contrary  to  the  first-mentioned 
act: — Held,  that  the  plea  was  a  good  an- 
swer. Steare  r.  South  Eeeex  Oae-£ight  and 
Coke  Company,  180 

3.  The  defendants  further  pleaded  "for  de- 
fence on  equitable  grounds,"  that  the  com- 
pany were  induced  to  and  did  enter  into  the 
contract  on  the  terms  and  conditions  that 
the  plaintiff  would  guaranty  and  secnre  to 
the  shareholders  of  the  company  a  dear  net 
annual  diridend  at  the  rate  of  0/.  per  cent, 
per  annum  on  the  amount  of  paid  up  capita^ 
and  on  the  faith  of  the  plaintiff's  giring  sueh 
guarantee  or  security ;  but  that  the  plaintiff 
had  never  given  or  entered  into  such  aeaurity, 
nor  had  such  dividend  ever  been  paid, 
although  all  things  were  done  and  performed 
on  the  part  of  the  company  and  the  share- 
holders thereof  which  were  neeeesary  to 
entitle  them  to  have  such  guarantee  or  secu- 
rity given  and  entered  into  and  such  divi- 
dend paid  as  aforesaid,  and  the  respective 
times  for  the  giving  and  entering  into  sueh 
security,  and  for  the  payment  of  a  great 
part  of  the  dividend,  elapsed  before  suit : — 
Held,  no  answer  to  the  action, — the  failure 
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to  perfonu  the  oontnot  alleged  in  the  plea 
being  only  gronnd  for  a  cross-action.  Steart 
T.  ^uth  Em€x  0a9'Ltgkt  and  Coke  Com- 
pany, 180 
EquitahU  Beplicatton. 

4.  To  a  plea  of  accord  and  satisf action  by  the 
delirerj  by  the  defendants  to  the  plaintiff, 
and  acceptance  by  him,  of  dirers  moneys, 
and  executing  and  delivering  to  him  divers 
deeds  and  securities  for  money,  and  allotting 
him  divers  shares  in  the  company, — an 
equitable  replication  (as  to  the  deeds  and 
securities),  that  such  deeds  and  securities 
were  delivered  to  and  accepted  by  the  plain- 
tiff on  the  faith  of  a  representation  by  the 
defendants  that  they  were  valid  and  binding 
securities,  whereas  Uiey  were  not  valid  and 
binding  on  the  company,  and  were  before 
suit  repudiated  by  them,  was  held  good.   Id, 

E^HitabU  Set-off. 

5.  Where  A.  has  a  money  demand  against  B., 
and  B.  {through  a  truetee)  has  a  money  de- 
mand against  A.  which  but  for  the  inter- 
rentton  of  the  trust  would  have  constituted 
a  good  legal  set-off  against  A/s  demand, 
the  latter  may  be  pleaded  by  way  of  equi- 
table set-off.      Cochrane  v.  Green,  448 

And  eee  BiRMXNeHAM  Caval  Act. 

POOR-BATE. 

Baieabilitif  of  the  Birkenhead  Doekef—See 
LiTBRPOOL  Docks. 

PRACTICE. 
Service  of  Proeeee. 

I.  On  British  eubjeet  abroadJ] — The  defendant, 
a  British  subject,  was  served  personally  in 
California  with  a  writ  of  summons  issued 
under  the  18th  section  of  the  Common  Law 
Procedure  Act,  1862,  requiring  him  to  appear 
thereto  within  fifty  days.  Upon  an  affidavit 
of  the  debt  being  due,  and  that  the  defend- 
ant's property  in  England  was  being  dis- 
posed of,  the  court  made  an  order  thai  the 
plaintiff  be  at  liberty  to  proceed  in  eight 
days,  without  giving  the  defendant  any 
notice  of  declaration.    Batee  v.  Baiee,    661 

8.  The  court  refused  to  stay  the  proceedings, 
upon  an  i^ipearanoe  entered  by  the  general 
attorney  of  the  defendant  after  the  expira- 
tion of  the  eight  days.    Batee  v.  Batee,  664 

Inepeetion  of  Doeumente, 

8.  The  court  will  not  grant  a  rule  for  the 
inspection  of  documents  which  were  pro- 
duced in  evidence  at  the  trial,  for  the  mere 
purpose  of  furnishing  materials  to  the  other 
side  for  moving  for  a  new  triaL  Pratt  v. 
Ooewett,  706 

4.  In  an  action  by  a  consignee  of  goods  against 
shipowners  for  damage  sustained  in  conse- 
quence of  the  unseaworthiness  of  the  ship, 
Ihe  oourt  made  an  order,  under  the  60th 


I  section  of  the  Common  Law  Procedure  Act, 
■  1864,  for  (he  plaintiff  to  inspect  and  take 
copies  of  certain  surveys  made  on  the  ship 
in  a  foreign  port,  a  general  average  state- 
ment, the  shipwright's  bill  for  the  repairs 
done  to  the  ship,  the  captain's  protest,  and 
the  log-book, — as  being  documents  proxi- 
mately connected  with  the  matter  in  issue. 
Daniel  v.  Bond,  716 

6.  Semble,  that»  since  the  statute,  there  is  no 
difference  in  this  respect  between  the  case 
of  an  action  between  the  owners  and  under- 
writers  and  any  other  persons.  Id. 

Taking  Money  out  ef  Court, 

6.  An  action  having  been  brought  by  the  wife 
of  a  lunatic  (not  so  declared  by  commission) 
in  his  name,  for  the  reoovery  of  a  debt,  the 
defendant  paid  the  money  into  oourt : — The 
court  made  absolute  a  rule  for  payment  of 
the  money  out  to  the  wife.  Oleddon  v. 
Trebble,  867 

[PRINCIPAL  AND  AGENT. 

(1).    Waieer  of  Condition  by  Agent, 

By  the  deed  securing  an  annuity  which  A.  had 
granted  to  B.,  who  resided  abroad,  power 
was  given  to  A.  to  redeem  the  annuity  upon 
paying  a  certain  sum  of  money,  and  giving 
B.  six  months'  notioe  in  writing.  C,  who 
was  B.'s  general  agent  in  this  country,  re- 
ceived the  redemption-money  firom  A.,  and 
delivered  up  to  him  the  annuity  deed  with- 
out the  notioe  required  by  the  deed,  and  B., 
in  fact,  had  no  notice  whatever  that  the 
money  was  about  to  be  paid.  C.  had  a 
general  authority  to  invest  and  also  to  re- 
ceive principal  moneys  as  well  as  interest 
for  B. : — Held,  that  C.  had,  therefore,  autho- 
rity to  waive  the  stipulation  as  to  notioe, 
and  to  receive  the  redemption-money  as  he 
did  for  B.  Webber  and  Another  v.  Oran- 
viUe,  888 

(2).  Lettere  of  Deeeaeed  Agent,  when  «ulmi§' 
eible  on  the  Subject  of  Agency, — See  Bfi- 
DBNOE,  III.] 

PRIVATE  ROAD. 
See  Eholosvu. 

PROCESS. 
See  pRACTlOBy  I. 

PR0HI8S0RT  NOTE. 
See  Bill  of  Ezchaxcib,  1. 

PROTEST. 
See  Praotiob,  4,  6. 

PROVISIONAL  ORDER. 
See  ExoLOSUBx. 
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QUAKER. 
See  Chubch-Ratb,  3. 

RAILWAY. 
Placing  B%J>bi9h  on  a  Eailway, 

1.  Upon  an  information  before  Justioea  on  be- 
half of  a  railway  oompany,  for  an  offence 
against  their  act  of  incorporation,  in  placing 
stones  and  mbbish  on  the  railway,  and 
thereby  obstnicting  the  free  passage  of  the 
same,  the  eridenoe  was  that  the  act  was 
done  by  oertain  persons  employed  by  the 
defendant  to  repair  t  wall  between  the  rail- 
way and  his  premises  adjoining,  and  that 
on  one  oceasion  the  defendant  himself,  who 
was  standing  by,  nodded  bis  head  and  di- 
rected the  workmen  to  go  on: — Held,  on 
appeal  under  the  20  A  31  Vict.  c.  43,  s.  2, 
that  there  was  evidence  to  warrant  the  Jns- 
tices  in  oonTicting  the  defendant  Boheru, 
app.,  Preston,  resp.,  208 

2.  Held,  also,  that  the  person  lodging  the 
complaint  on  behalf  of  the  company  was 
properly  made  the  respondent  in  the  appeal. 

Idi 
RAILWAY  COMPANY. 

\1 ).  Ateard  under  the  Lands  Claneee  CoMolxda- 
Hon  Act,  1845. 

1.  A  railway  company  were  empowered  by 
their  act  of  parliament  to  abandon  oertain 
tramways  which  commnnioated  with  certain 
iron- works  of  A. ;  and,  they  having  given 
A.  notice  under  the  Lands  Glauses  Consoli- 
dation Act»  1846  (8^0  Vict  e.  18),  of  their 
intention  to  take  eertain  of  his  lands,  the 
amount  of  compensation  was  referred  to  an 
umpire,  who  was  to  ascertain  and  direct  what 
should  be  paid  *'for  the  interest  in  the  lands, 
and  for  any  damage  that  might  be  sustained 
by  reason  of  the  execution  of  the  works." 

A.  made  a  claim  before  the  arbitrator  for 
compensation  in  respect  of  damage  which 
he  alleged  he  would  sustain  if  the  tramways 
were  stopped  up :  and  the  umpire  awarded 
that  a  certain  sum  should  be  paid  by  the 
company  to  A.  "as  and  for  purchase  and 
compensation  for  and  in  respect  of  his  inter- 
est in  the  said  lands  and  hereditaments,  and 
for  damage  sustained  and  which  may  be 
sustained  by  him  by  reason  of  the  execution 
of  the  works  of  the  said  railway,  or  the  exer- 
cise by  the.  said  company  of  the  powers  of 
the  said  act :" — 

Held,  that  it  did  not  appear  upon  the 
face  of  the  award  that  the  umpire  bad  ex- 
ceeded his  Jurisdiction  by  awarding  com- 
pensation in  respect  of  a  claim  for  damage 
not  within  the  reference.  In  re  Brogden  and 
The  Llgnvi  Valleg  Bailwag  Company,      220 

i  Qatcere,  whether  the  award  would  have  been 
bad  if  it  had  appeared  that  the  arbitrator 
had  given  compensation  for  contingent  dam- 
age which  might  arise  from  the  exercise  of 
the  powers  of  the  act  t  Id, 


[(2).  Dulg  to  carry  hetKten  Wag  Statiome, 
The  fact  of  a  list  of  tolls  being  stuck  up  at  all 
the  stations,  according  to  the  Act,  is  not 
evidence  that  they  are  bound  as  common 
carriers  to  carry  goods  in  bulk  from  every 
such  station.  Oxlade  v.  The  North  Eaetem 
Bailttag  Compang,  806] 

RBDBLXVERY. 
See  Dbsd. 

RIPARIAN  PROPRIETOR. 
See  Mbdwat  Navioatioh. 

RIVER. 
See  MxDWAT  Navioatioh. 
Thames  Coxsxbtaiict. 

ROAD. 

See  EircLoscBB. 

SERVANT. 
Authorttg  of, — See  Mastbb  akd  Sbbtaht. 

SET-OFF. 
See  Plbadino,  5. 

SHIPPING. 

(1).  Matter's  Dutg  under  Charter-Partg. 

By  a  charter-party,  the  captain  of  an  Austrian 
vessel  engaged  to  go  to  Havana  and  there 
load  a  cargo  from  the  factors  of  the  charter- 
ers, and  proceed  therewith  to  Falmouth  for 
orders  as  to  his  port  of  ultimate  destina- 
tion, which  by  a  memorandum  subsequently 
endorsed  upon  the  charter-party  included 
Copenhagen.  On  his  arrival  at  Falmouth 
on  the  18th  of  June,  the  captain  gave  the 
charterers  notice,  and  was  by  them  ordered 
(by  telegram  of  the  38th)  to  proceed  to  Co- 
penhagen. At  this  time  war  had  broken  out 
between  France  and  Austria,  and  there  being 
several  French  cruisers  in  the  offing,  the 
captain  sent  a  telegram  and  also  a  letter 
apprising  the  charterers  of  his  danger,  and 
intimating  that  he  awaited  their  "further 
decision."  On  the  following  day,  the  char- 
terers sent  their  clerk  down  to  Falmouth 
with  a  letter  to  the  defendant  directing  him 
to  follow  the  clerk's  instructions.  Tbe  clerk 
accordingly  told  the  captain  that  he  would 
dir^t  him  to  go  to  Plymouth,  but  it  would 
be  under  protest.  The  ciHptain,  however, 
declined  to  go  without  a  "clean  order:" 
and  ultimately  (on  the  1st  of  July),  tbe  clerk 
gave  him  a  written  order  to  proceed  to  Ply- 
mouth, and  there  deliver  the  cargo ;  wbioh 
was  done : — 

Held,  that,  upon  these  facts,  the  jury  were 
warranted  in  finding  that  tbe  defendant  had 
not  been  guilty  of  a  breach  of  contract  in  re- 
fusing to  go  to  Copenhagen ;  and  that  it 
was  no  misdirection  for  tbe  judge  to  ask 
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the  Jury  if  they  thought  the  captain  was 
under  the  circumstances  Justified  in  pausing 
until  he  received  further  definite  orders 
from  the  charterers.    PoU  r.  Ctteovick,  430 

(2).  TruM/tr  of  Ship  or  Skare§  thMrnnp-^See 
Agbbkmxkt,  3,  4. 

[(3).    CoMtmetion  of  Letter,  on  ckangitig 

Ckarttr, 

The  defendants  having  chartered  a  ressel  to 
proceed  to  Taganrog,  and  there  load  a  cargo 
at  60«.  per  ton,  wrote  the  following  letter  to 
the  plaintiffs  : — "  Enclosed  please  find  three 
copies  of  charter,  per  William  and  Mary, 
from  the  Azof,  and  we  shall  feel  obliged  by 
your  sending  instructions  to  your  firm  at 
Taganrog  to  recharter  for  us,  upon  the  best 
terms  obtainable,  and  we  hope  you  may  be 
able  to  place  her  at  adrantage ;  but  if,  un- 
fortunately, there  should  be  any  loss,  your 
draft  upon  us  for  the  difference  will  meet 
with  due  honour."  At  the  time  the  Tessel 
arrived  at  Taganrog,  the  rate  of  ftreight  was 
40s.  per  ton,  and  as  the  plaintiffs  could  not 
get  more,  they  put  their  own  cargo  on  board 
at  that  rate,  drawing  upon  the  defendants  for 
the  difference  between  that  and  60«.,  at 
which  rate  they  wdUld  have  to  pay  the  owner 
in  England  when  the  vessel  arrived.  The 
vessel  was  eventually  lost,  and  the  defend- 
ants refused  to  accept  the  plaintiffs'  bill,  on 
the  ground  that,  inasmuch  as  the  ship  never 
arrived  at  her  destination,  the  plaintiffs  were 
not  liable  for  the  freight,  and  as  they  had 
chartered  her  to  themselves,  and  not  to  a 
third  person,  they  had  not  paid  away  any 
money,  and  therefore  they  had  sustained  no 
inch  loss  as  was  contemplated  in  the  letter : 
Held,  that,  as  the  moment  the  cargo  was  put 
on  board  there  was  a  difference  in  the  insur- 
able value,  as  It  then  became  liable  to  a 
flight  of  60t.  instead  of  40«.,  there  was  such 
a  loss  sustained  as  was  in  contemplation  at 
the  time  of  the  contract.  Teamcs  t.  Lind- 
sojr,  884] 

SLANDER. 

(1).  Coste  where  Ute  than  40s.  Damagee  rs- 

eovered. 

The  SI  Jao.  1,  e.  10,  i.  0, — which  provides, 
that,  in  actions  for  slanderous  words,  if  the 
plaintiff  recovers  less  than  40s.  damages, 
he  shall  0E:y  recover  the  same  amount  of 
costs, — is  not  repealed  by  the  8  A  4  Vict.  c. 
34.    Bvant  v.  itess,  4101 

[(2).  Preeumption  of  MfaKee, 

At  the  trial  of  an  action  for  slander,  the  plain- 
tiff's witnesses  proved  that  the  slanderous 
statements  were  untrue  in  fact,  but  also  that 
they  were  the  natural  and  reasonable  infer- 
ences IVom  what  took  place  and  they  pro- 
fessed to  describe;  and  that  the  defendant 
was  present  at  the  occurrence  which  the 
slanderous  statements  referred  to.  The  judge 
ruled  that  the  occasion  was  privileged;  but 


that  the  plaintiff  must  have  a  verdict  unless 
the  defendant  proved  that  the  statements 
were  made  without  malice : 

Held,  a  right  directioo ;  the  presence  of 
the  defendant  being  some  evidence  that  the 
statements  were  made  with  a  knowledge  that 
they  were  untrue.    Harttatll  v.  Fsscy,    882] 

SPECIFICATION. 
8—  LxrrxBS  Patbvt. 

STAMP. 
On  ArtieUe  of  CUrkehip, — See  Attoritit,  1. 

STANTON  IRON  COMPANY. 
S^e  Pabthsrship. 

STATUTE  OF  FRAUDS. 

Note  or  Memorandum  of  the  Bargain  within  the 
29  Oar.  2,  e,  3,  «.  17. 

A.  upon  one  and  the  same  occasion  bought 
several  parcels  of  goods  of  B.,  one  parcel 
(consisting  of  chimney-glasses,  amounting 
to  381.  10s.  M.)  for  ready  money,  the  rest 
(some  of  which  had  to  be  manufactured)  on 
credit.  The  goods  were  sent  to  A.  at  differ- 
ent times.  The  chimney-glasses  being  da- 
maged in  Uie  carriage,  A.  declined  to  receive 
them.  A.  afterwards,  in  answer  to  an  ap- 
plication by  B.  for  payment  for  the  whole 
of  the  goods,  wrote  to  him  in  substance  as 
follows : — "  The  only  parcel  of  goods  selected 
for  ready  money  was  the  chimney-glasses, 
amounting  to  88^  10s.  M.,  which  goode  I 
have  never  received,  and  have  long  einee  de- 
clined to  hate,  for  reaeone  made  known  to 
jfo«  at  the  itMs;  with  regard  to  the  rest,  I 
am  ready  to  pay,"  Ac. 

An  action  having  been  brought  to  recover 
the  value  of  the  whole  of  the  goods,  A.  paid 
into  eourt  sufficient  to  cover  ail  but  the  price 
of  the  chimney-glasses,  and  the  Jury  found 
that  the  ehimney-glaases  were  sold  under  a 
separate  contract  from  the  rest  of  the  goods : 
— Held,  that  the  letter, — ^inasmuch  as  it  con- 
tained an  admission  of  the  bargain  and  of 
all  the  substantial  terms  of  it, — was  a  suffi- 
cient note  or  memorandum  of  the  contract 
to  satisfy  the  17th  section  of  the  Sutute  of 
Frauds,  notwithstanding  the  subsequent  at- 
tempted repudiation  of  liability.  Baileg  t. 
Sweeting,  848 

SUNDAY. 

Sale  of  Wine,  Ac,  dnring  the  ffoure  of  Divine 

Service. 

1.  The  11  A  12  Vict  c.  40  is  not  repealed  by 
the  subsequent  statutes,  17  A  18  Vict.  c.  79, 
or  18  A  19  Vict  c.  118,— as  supposed  in  the 
case  of  Regina  e.  Whiteley,  3  Hurlst  A  N. 
148t;  but  still  regulates  the  closing  of 
houses  for  the  sale  of  wine,  spirits,  beer,  or 
Other  fermented  or  distilled  liquors,  during 
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SUNDAY. 


USUAL  TERMS. 


the  morning  we^^ice, — tbe  statute  18  A  19  I 
Viot  e.  il8»  Btfplying  onlj  to  the  a/temoon  | 
senriee.   Hurrit,  app.,  Jennt,  resp.,  152 

3.  Upon  %n  tDfuriDatioo  before  justices  under 
the  first-moniioned  statute,  for  the  sale  of 
"  British  wine"  within  the  prohibited  hoars, 
it  was  prored  by  a  practical  chemist  that 
the  liquor  sold  contained  a  large  proportion 
of  alcohol,  and  the  justices  found  that  it 
wis  '*  wine/'  within  the  meaning  of  the  sta- 
tute } — Held,  that  their  oonolusion  was  war- 
ranted by  the  CTidence.  Id. 

SURVEY. 
See  PRACTion,  4. 

THAMB6  C0N6ERVANCT. 
Conatruetion  of  Statute§, 
The  corporation  of  London  were  empowered 
by  various  acts  of  parliament  passed  at  a 
time  when  they  claimed  a  right  to  the  soil 
and  bed  of  the  river  Thames,  and  exercised 
the  power  of  conservancy  tiiereof  from 
Staines  Bridge  to  Yantlett  Creek,  to  borrow 
money  to  be  expended  in  the  improvement 
of  the  navigation  of  the  river  westward  of 
London  Bridge,  and  to  levy  tolls  and  dnties 
upon  boats  and  other  vessels  navigating  tbe 
river  between  Staines  and  the  bridge,  and  to 
charge  the  moneys  borrowed  under  the  acts 
upon  such  tolls,  by  way  of  life-asnoity  or 
bond. 

The  corporation  accordingly  raised  large 
sums  on  bonds  conditioned  for  the  payment 
of  certain  yearly  sums  *'  out  of  the  tolls  and 
duties  granted  and  made  payable  by  virtue 
of  the  said  acts,"  until  payment  of  the  prin- 
cipal ;  and  such  yearly  sums  were  duly  paid 
by  them  down  to  the  passing  of  the  Thames 
Conservancy  Act,  20  A  21  Vict.  c.  cxlviL 

By  that  act, — which  professed  to  be  passed, 
amongst  other  things,  for  the  purpose  of 
carrying  out  an  agreement  between  the 
Crown  and  the  corporation  for  the  settle- 
ment of  conflicting  claims  between  them  in 
respect  to  the  right  to  the  soil  and  bed  of 
the  Thames, — the  conservancy  of  the  river 
is  taken  away  from  the  corporation  and 
rested  in  a  newly  created  body  of  twelve 
eonservators  (of  whom  seven  wen  members 
of  the  corporation  of  London),  in  whom  all 
the  right  and  interast  of  the  Crown  and  of 
the  corporation  in  the  bed  and  soil  of  the 
river  wen  vested,  as  well  as  the  power  to 
receive  and  apply  the  tolls  above  mentioned 
and  all  other  tolls,  dues,  Ao, 

There  was  no  express  provision  in  the  last- 
mentioned  act  either  for  discharging  the 
eorporation  from  liability  on  these  securities, 
or  imposing  any  liability  upon  the  newly 
eraated  body  in  respect  of  them : — 

He1d,-^i88entiente  Willee,  J.,— that,  the 
performance  of  the  obligation  by  the  eor- 


poration having  been  rendered  impossible 
by  act  of  the  law,  the  obligation  was  dis- 
charged, and  no  action  would  lie  against 
the  corporation  theroon.  Brewn  v.  London 
(Jfayor,  Ac),  726 

TIME  TABLES. 

See  EviDBKcn. 

TRESPASS. 
In  Pmreuit  of  Oame,See  Qams. 

[TURNPIKE  TRUSTEES. 
Liability /or  Negligent  Oonetruetion  of  Roud, 

1.  The  defendants  were  the  trustees  of  a  tarn- 
pike  road,  and  the  plaintiff  alleged  that  they 
10  negligently  made  and  maintained  eertain 
catchpits  for  carrying  off  the  water  from  the 
road,  that  large  quantities  of  water  ran  into 
his  land  and  collieries,  whereby  he  was 
greatly  damaged.  The  plaintiff  lint  com- 
plained in  July,  1859,  and  the  defendanti 
made  some  alterations ;  he  was  again  dam- 
aged, and  complained  in  December  of  the 
same  year,  and  eventaally  brought  this  ae- 
tion.  On  behalf  of  the  defendants  it  was 
contended  that  the  action  was  not  brought 
in  time,  inasmuch  as  it  was  not  brought 
within  three  months  after  the  act  complained 
of  was  committed,  as  enacted  by  sect  147  of 
the  Turnpike  Road  Act,  3  Geo.  4,  e.  126 : 

Held,  that  the  action  was  in  time,  as  no 
cause  of  action  arose  to  the  plaintiff  so  long 
as  the  works  of  the  defendants  caused  him 
no  damage,  and  that  the  cause  of  action 
fint  accrued  when  the  plaintiff  received  ae- 
tual  damage.     Wkitehouee  v.  /Wfowee,    901 

2.  It  was  also  contended  that,  according  to  the 
case  of  Sutton  v.  Clarke,  the  defendants  be- 
ing trustees  were  not  liable,  and  that  the 
learned  judge  did  not  leave  the  qoeetion 
properly  to  the  jury  to  say  whether  the  de- 
fendants had  been  guilty  of  negligenee : 

Held,  that  the  learned  judge  was  right  in 
asking  the  jnry  whether  they  considered  the 
defendants  had  been  guilty  of  negligenes^ 
and  that  they  having  found  in  the  aflrma- 
tive,  that  then  the  defendants  were  liable  for 
sach  negligence.  Id] 

See  Gavk. 

UNDERWRITERS. 

See  Insuraiicx. 
Practice  4,  5. 

USE  AND  OCCUPATION. 
See  Lardlord  ard  Trrart. 

USUAL  TERMS. 
See  Arrxtramert,  1. 


VESTRY  MEETING. 


WRIT  OF  SUMMONS.     926 


VESTRY  MBBTINO. 

Notice  of. 
See  Chubch-Ratb,  1. 

VICTUALLER. 

Sah  of  VfvMj  Ae.,  on  Sunday, 

See  SniiDAT. 

VIEW. 

^ee  AftBITBAXBKT,  7. 

WARRANTY. 

On  Sale  of  a  fforee, 

TIm  Mrrant  of  a  private  owner  intnisted  to 
mU  and  delirer  a  hone  on  one  partiealar 


oecaeion,  is  not  by  law  anthorised  to  bind 
hifl  master  by  a  warranty :  the  buyer  there- 
fore, taking  a  warranty,  takes  it  at  the  risk 
of  being  able  to  prove  that  the  senrant  had 
in  fact  his  master's  authority  for  giring  it. 
Brady  y.  7\>dd,  592 

WINDOWS. 

^««  ANCIIirT  LlOHTS. 

WITNESS. 

Special  (hniraet  to  attend  and  give  Evidenee,^^ 
Teeitman  r,  Dempeey,  881 

WRIT  OF  SUMMONS. 

Service  on  a  Britieh  Subject  abroad,'-^8ee 
Pbactxcx,  1. 


END  OP  VOL.  n. 


